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CASES 

IN  The 

SUPREME  COURT  OF  ALABAMA. 


DECEMBER    TERM,     1880. 

Lewis  and  Wife  v,  Dillard  &  Jones. 

Actioti  against  Husband  and  Wife,  for  Price  of  Necessaries. 

1.  Liability  of  wife's  siatuioiy  estate  for  necessaries  ;  takin<j  husband's  note  for 
debt.— For  articles  of  comfort  and  support  of  the  household,  suitable  to  the 
degree  aud  conditiou  in  life  of  the  family,  while  the  wife's  statutory  estate  is 
made  liable  by  law  (Code,  §  2711  ;  Rev.  Code,  §  237G),  the  husbaud  is  also 
li-Ahle  personaliter ;  and  when  his  note  is  taken  for  the  debt,  and.  default  is 
made  in  its  payment  at  maturity,  the  liability  of  the  wife's  estate  is  not  dis- 
charged. 

2.  Same ;  wife's  auihorily  to  husband  making  contract. — The  liability  of  the 
wife's  property,  tor  the  price  or  value  of  such  articles,  depends  only  and  entirely 
on  the  concurrence  of  the  several  facts  which  the  statute  makes  elements  of 
that  liability  ;  and  her  authority  to  her  husband  in  making  the  contract  of 
purchase  is  not  one  of  those  facts. 

3.  Same;  quality  and  quuniity  of  articles  purchased. — Although  the  goods 
purchased  may,  in  kind  and  quality,  be  "articles  of  comfoit  and  support  of 
the  household,  suitable  to  the  degree  and  condition  in  life  of  the  family  ";  yet, 
if  the  quantity  is  so  great  as  to  exclude  the  supposition  that  they  were  neces- 
sary to  supply  the  wants  of  the  family,  or  were  intended  for  that  purpose,  the 
wife's  estate  would  not  be  liable  ;  nor  is  her  estate  liable  for  the  price  of  arti- 
cles which  were  purchased  and  used  to  supply  laborers  employed  by  the  hus- 
band in  cultivating  her  lands,  and  in  cutting  and  hauling  wood  therefrom  for 
sale. 

4.  Same;  burden  of  proof — When  the  correctness  of  the  account  sued  on 
is  put  in  issue  by  the  pleadings,  the  onus  is  on  the  plaintiff ;  and  if  the  account 
produced  by  him  contains  both  proper  and  improper  charges,  he  must  furnish 
the  evidence  necessary  to  distinguish  and  separate  them,  or  he  can  not  recover 
at  all.  In  this  case,  the  action  being  against  husbaud  and  wife,  and  founded 
on  an  account  contracted  by  the  husband,  no  recovery  can  be  had  against  the 
wife's  statutory  estate,  without  proof  of  the  particular  items  chargeable 
against  it. 

5.  S/ime;  partial  payments  by  husband. — Partial  payments  made  by  the  hus- 
band, on  his  general  account  with  a  merchant,  for  supplies  furnished  and 
goods  sold  and  delivered,  some  of  which  are  chargeable  against  the  wife's 
statutory  estate,  must  be  credited  on  the  account  generally,  without  regard  to 
the  source  from  which  the  money  was  derived ;  and  when  an  action  on  the 
account  is  brought  against  husband  and  wife,  seeking  to  charge  the  wife's 
estate  with  the  articles  for  which  it  is  by  law  made  liable,  she  has  no  right  to 
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2  SUPEEME  COUET  [Dec  Term, 

[Lewis  and  Wife  v.  Dillard  &  Jones.] 

insist  that  snch  partial  payments,  so  far  as  made  with  moneys  arising  from 
the  nse  or  profits  of  her  property,  should  be  applied  exclusively  to  the  items 
of  the  account  for  which  her  estate  is  liable. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Dillard  &  Jones,  merchants  in 
Montgomery,  suing  as  late  partners,  against  Dixon  H.  Lewis 
and  his  wife  ;  was  founded  on  an  account  for  goods  sold  and 
delivered  by  plaintiffs  to  defendants  during  the  years  1872 
and  1873,  amounting  to  $513.79  :  and  was  commenced  on  the 
19th  April,  1876.  The  complaint  contained  the  common 
count  for  goods  sold  and  delivered,  and  on  an  account  stated; 
alleged  that  the  goods  sold  "  were  articles  for  the  comfort 
and  support  of  the  household  of  the  defendants,  who  now 
are,  and  were  at  the  time  the  contract  of  sale  was  made,  hus- 
band and  wife,  and  which  were  suitable  to  the  degree  and 
condition  in  life  of  the  defendants'  family,  and  for  which  the 
husband,  the  said  Dixon  H.  Lewis,  would  be  responsible  at 
common  law  "  ;  and  specified  certain  real  estate,  which  Mrs. 
Lewis  held  as  a  part  of  her  statutory  separate  estate  under 
the  laws  ot  Alabama,  and  which  the  plaintiffs  asked  might 
be  condemned  by  the  judgment  of  the  court  to  the  satisfac- 
tion of  their  debt.  The  defendants  pleaded  the  general  issue, 
payment,  and  set-off;  and  issue  was  joined  on  these  pleas. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
sale  and  delivery  of  the  goods  as  charged  in  the  account,  and 
the  reasonableness  of  the  ^prices  charged,  were  proved  ;  and 
it  was  admitted  that,  at  the  time  the  account  was  contracted, 
and  also  when  the  action  was  commenced,  the  lands  described 
in  the  complaint  belonged  to  Mrs.  Lewis,  and  constituted  a 
part  of  her  statutory  separate  estate,  she  being  then  the  wife 
of  said  Dixon  H.  Lewis.  In  reference  to  the  circumstances 
under  which  the  account  was  contracted,  W.  B.  Jones,  one 
of  the  plaintiffs,  thus  testified :  '•  In  the  early  part  of  the 
year  1872,  said  D.  H.  Lewis  proposed  to  witness  to  advance, 
or  sell  to  him  on  time,  groceries  and  other  goods,  and  that 
he  would  pay  weekly,  as  far  as  he  \Vas  able,  and  would  pay 
the  balance  in  the  fall.  Witness  understood  that  said  Lewis 
was  cultivating  a  plantation,  and  was  hauling  wood  for  sale 
to  Montgomery ;  but  plaintiffs  were  not  informed  for  what 
use  the  goods  were  to  be  bought.  Witness  supposed  that 
the  plantation,  and  the  personal  property  used  in  cultivating 
the  same,  belonged  to  the  wife  of  said  Lewis.  Lewis  offered 
to  give  a  mortgage,  to  secure  the  amount  he  might  owe 
plaintiffs  in  the  fall ;  but  plaintiffs  agreed  to  sell  him  the 
goods,  on  the  terms  proposed,  without  any  mortgage  security. 
The  witness  testified,  also,  that  the  account  sued  on  was  cor- 
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rect  and  unpaid,  and  the  prices  reasonable  ;  that  said  Lewis 
and  family  were  highly  respectable  and  well-to-do  people; 
that  the  articles  embraced  in  the  account  were  suitable  to 
the  degree  and  condition  in  life  of  the  defendants'  family, 
and  were  articles  of  comfort  and  support  of  the  household ; 
that  plaintiffs  had  no  notice  that  they  were  to  be  used  for 
any  other  purpose  ;  and  that  most  of  the  articles  furnished 
were  unsuitable  for  plantation  supplies — the  side-meat,  for 
instance,  was  bought  in  such  quantities  as  to  indicate  that  it 
was  for  family  use."  James  R.  Dillard,  also  one  of  the  two 
plaintiffs,  and  their  clerks.  Cook  and  Hurd,  "  testified  sub- 
stantially as  said  Jones."  Lewis  himself  testified,  as  a  wit- 
ness for  the  defendants,  "that  he  applied  to  plaintiffs,  in  the 
early  part  of  the  year  1872,  to  buy  goods  for  the  purpose  of 
enabling  him  to  make  a  crop,  and  to  haul  wood  to  Mont- 
gomery to  sell ;  that  he  told  them  he  would  pay  for  the  goods 
weekly,  as  far  as  he  was  able,  from  the  sales  of  wood,  and 
would  pay  the  balance  in  the  fall ;  that  he  bought  the  goods 
to  enaole  him  to  make  a  crop,  and  to  sell  wood  in  Montgom- 
ery ;  that  he  told  plaintiffs,  at  the  time  he  first  contracted 
with  them,  that  only  a  small  portion  of  the  goods  and  groce- 
ries so  purchased  were  bought  for  or  used  by  his  family ; 
that  except  the  hams,  sugar  and  coffee,  flour,  molasses,  and 
some  small  articles,  all  of  said  purchases  were  used  to  carry 
on  his  farming  operations  and  wood-hauling ;  that  the  pay- 
ments credited  on  the  account  were  made  entirely  from  fundi 
and  property  belonging  to  the  statutory  separate  estate  of 
his  said  wife,  and  their  amount  far  exceeds  the  value  of  all 
articles  which  were  bought  for,  or  used  in  the  support  and 
maintenance  of  the  defendants'  family.  It  was  shown,  also, 
that  the  defendants  had  a  family  of  five  children  in  -1872  ; 
that  their  family  lived  in  a  state  of  respectability ;  and  that 
a  large  portion  of  the  articles  bought  from  plaintiffs,  and 
included  in  said  account,  were  suitable  for  the  comfort  and 
support  of  a  household  such  as  defendants'  was  shown  to 
have  been  in  1872 ;  but  there  was  no  evidence  showing  the 
particular  goods  and  groceries  so  bought  from  plaintiffs, 
which  were  bought  for,  or  used  in  the  support  and  mainte- 
nance of  the  defendants'  family  or  household,  except  as  above 
stated  by  said  D.  H.  Lewis." 

A  copy  of  the  account  was  produced  and  proved,  and  it  is 
set  out  as  an  exhibit  to  the  bill  of  exceptions.  The  account, 
as  copied  in  the  transcript,  commences  with  an  item  of  $8.58, 
"  bal.  bill  rendered,"  April  20th,.  1872,  and  the  last  item  is 
dated  the  14th  September,  1872.  The  amount  of  the  account 
is  $719.19  ;  the  articles  sold  being  meal,  corn,  hams,  bacon, 
coffee,  sugar,  molasses,  tobacco,  &c.     The  articles  furnished 
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durinp;  the  mouth  of  April,  inchiding  the  balance  on  account 
rendered,  amounted  to  $56.91 ;  during  the  month  of  May,  to 
$170.44;  June,  $I3:.8'J;  July,  $206.22;  and  August,  $10"i. 65. 
The  account  is  credited  with  various  items,  entered  as  "cash," 
and  "  merchandise,"  amounting  to  $253.81  ;  and  at  the  foot 
is  written  a  receipt,  signed  "  li .  B.  Jonen  A  Go.,  per  Beasley," 
in  these  wonls  :  "  Received,  Aug.  13th,  1875,  of  D.  H.  Lewis, 
his  note  for  $256.25,  payable  15th  October,  1875,  in  settle- 
ment of  this  account,  being  settlement  of  all  dues  up  to  date." 
The  note  was  produced  in  court,  and  tendered  to  the  defend- 
ants ;  and  said  W.  B.  Jones  thus  testified  in  reference  to  it* 
"In  November,  1872,  the  account  was  presented  to  Lewis. 
There  was  no  agreement  that  the  note  should  be  received  in 
payment  of  the  account :  on  tlie  contrary,  it  was  expressly 
agreed  that  the  note  should  be  taken,  and  the  account 
receipted,  only  on  the  condition  that  it  was  paid  on  the  15th 
October,  1875.  A  deduction  of  $100  was  made,  to  which  the 
defendants  were  not  entitled,  for  the  purpose  of  removing  the 
objections  of  said  Lewis  to  the  account,  and  only  in  the  hope, 
and  for  the  purpose,  of  obtaining  payment  at  the  time  agreed 
on.  When  the  account  was  presented  to  Lewis,  in  Novem- 
ber, 1872,  he  made  some  indefinite  objection  to  it,  and  took 
it  home  with  him  for  examination  ;  and  some  time  afterwards 
he  brought  it  in,  and  stated,  that  he  had  no  objection  to  any 
item  charged  against  him,  but  that  he  had  not  received  credits 
for  payments  made  by  him.  The  account  thus  stood  open, 
until  the  I3th  August,  1875,  when,  for  the  purpose  of  getting 
a  settlement,  and  on  the  condition  that  Lewis  would  pay  on 
the  15th  October,  1875,  plaintifi"s  allowed  him  all  the  credits 
he  claimed,  took  his  note  for  $256.25,  and  receipted  the 
account,  as  above  stated." 

"  This  was  all  the  evidence.  The  court  thereupon  charged 
the  jury,  that  if  the  settlement  of  the  13th  August,  1875,  was 
made  upon  condition  that  said  Lewis  would  pay  the  note  he 
then  gave,  at  maturity,  then  the  failure  to  pay  said  note  at 
maturity  avoided  the  settlement,  and  plaintiffs  would  not  be 
concluded  thereby.  The  court  charged  the  jury,  also,  that  if 
the  husband  bought  the  goods  by  the  authority  of  the  wife, 
and  with  no  notice  to  plaintiffs  as  to  the  use  for  which  the 
goods  were  bought ;  and  if  such  goods  were  suitable  for  the 
comfort  and  support  of  the  defendants'  household,  and  suit- 
able to  the  degree  and  condition  in  life  of  their  family,  and  for 
which  the  husband  would  be  liable  at  common  law,  then  the 
separate  estate  of  Mrs.  Lewis  would  be  liable  therefor, 
whether  the  same  was  used  in  the  family  or  not."  To  each 
of  these  charges  the  defendants  excepted,  and  then  requested, 
in  writing,  the  following  charges  : 
Vol.  lxvi. 
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"1.  If  the  evidence  shows  that  Lewis  contracted  with  plain- 
tiffs to  Duy  goods  ou  a  credit,  to  enable  him  to  carry  on  his 
plantation,  and  in  hauling  wood  to  town  for  sale  ;  and  pur- 
chased goods  and  merchandise  under  said  contract,  some  of 
which  was  bought  for  and  used  to  feed  his  mules  and  laborers 
in  his  employment,  and  a  portion  to  be  used  and  was  used 
for  the  support  of  his  family  ;  then  the  jury  can  only  find 
the  separate  estate  of  the  wife  liable  for  such  of  said  goods 
and  merchandise  as  was  bought  for  the  use  of,  or  used  by  the 
household ;  a-nd  it  is  the  duty  of  the  plaintiffs  to  show  to  the 
ury  the  particular  goods  and  merchandise  which  were  bought 
for,  or  used  by  the  household  ;  and  if  the  evidence  fails  to 
show  what  of  said  goods  were  either  bought  for,  or  used  by 
the  household  in  its  support  or  maintenance,  then  the  jury  can 
not  find  the  separate  estate  liable  for  any  portion  of  said 
goods  and  merchandise. 

"  2.  If  the  jury  find,  from  the  evidence,  that  payments  were 
made  out  of  the  wife's  statutory  estate,  on  account  of  the 
goods  and  merchandise  purchased  by  the  husband,  and  that 
such  payments  amount  to  more  than  the  value  of  all  the 
goods  bought  for,  or  used  by  the  defendants'  household  in  its 
support  and  maintenance,  then  these  payments  amount  to  a 
satisfaction  of  said  liability  of  said  statutory  separate  estate. 

"3.  The  burden  of  proving,  to.  the  satisfaction  of  the  jury, 
the  particular  goods  and  articles  which  were  bought  for,  or 
used  by  the  defendants'  household,  for  their  support  and 
maintenance,  lies  on  the  plaintiffs  ;  and  if  the  evidence  fails 
to  show  any  of  the  particular  goods  purchased  by  Lewis  were 
bought  for,  or  used  by  the  household  in  its  support  and 
maintenance,  then  the  jury  can  not  find  the  wife's  separate 
estate  liable  for  any  portion  of  said  goods  and  merchan- 
dise." 

The  court  refused  each  of  these  charges,  and  the  defendants 
excepted  to  the  refusal  of  each  ;  and  they  now  assign  their 
refusal  as  error,  together  with  the  charges  given  by  the  court, 
and  the  judgment  rendered. 

K.  M.  Williamson,  for  appellants. 

Arrington  &  Graham,  contra. 

BRICKELL,  C.  J.— 1.  There  was  no  error  in  the  first 
instruction  given  to  the  jury.  Taking  a  note  or  bill,  of  which 
a  pre-existing  indebtedness  is  the  consideration,  is  not  a 
satisfaction  of  such  indebtedness,  if  it  is  taken  upon  a  condi- 
tion the  maker  fails  to  perform  ;  nor,  generally,  unless  there 
is  an  agreement  that  it  shall  operate  as  a  payment, — 1  Brick. 
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Dig.  287,  §§  501,  et  seq.  In  Sharp  v.  Burns,  35  Ala.  664,  it 
was  held,  that  the  liability  of  the  wife's  statutory  estate,  for 
articles  of  comfort  and  support  of  the  household,  was  not 
relieved,  because  the  husband  had  been  recognized  as  the 
debtor,  was  solvent,  and  had  given  a  mortgage  to  secure 
payment.  It  was  said,  as  has  been  often  said,  it  is  the  com- 
bination of  circumstances  mentioned  in  the  statute  which 
fixes  the  liability  of  the  estate  ;  aud  it  was  added  :  "The  hus- 
band is  also  liable  personaiiter;  and.  the  fact  that  securities 
have  been  taken  to  make  his  liability  effectual  would  no  more 
relieve  the  wife's  separate  estate  from  the  charge  upon  it,  than 
would  the  taking  of  similar  steps  in  other  cases  where  a 
creditor  has  distinct  remedies." 

2.  The  second  instruction  is  erroneous,  in  declaring  that 
the  authority  of  the  wife  to  the  husband,  to  make  the  pur- 
chase of  goods  of  the  plaintiffs,  if  they  were  suitable  to  the 
comfort  and  support  of  the  household,  and  to  the  degree  and 
condition  in  life  of  the  family,  would  render  her  statutory 
estate  liable  to  pay  for  them,  though  they  were  not  used  in 
the  family.  The  authority  of  the  wife  to  the  husband,  to 
make  the  purchases,  is  not,  and  can  not  become,  an  element 
of  the  liability  of  the  statutory  estate.  The  capacity  of  the 
wife  to  contract,  as  defined  at  common  law,  is  not  enlarged 
by  statutory  provisions  creating  and  defining  her  separate 
estate,  except  in  so  far  as,  by  joining  with  her  husband  in  the 
execution  of  an  instrument  in  writing,  attested  or  acknowl- 
edged, a  sale  and  conveyance  of  the  estate  is  made. —  Canty 
V.  Sanderford,  37  Ala.  91 ;  Alexander  v.  Sanhhury,  lb  375  ; 
War/ield  v.  Bavisies,  38  Ala.  518  ;  Gibson  v.  Marquis,  29  Ala. 
668.  The  agency  of  neither  husband  nor  wife  in  contracting 
the  account,  or  making  the  purchases,  is  at  all  material. 
Without  the  consent  of  either,  or  though  either  may  dissent, 
the  statutory  estate  becomes  liable,  when  there  is  a  combina- 
tion of  the  facts  mentioned  in  the  statute.  If  these  facts  do 
not  coexist,  the  estate  is  not  liable,  though  husband  and  wife 
jointly,  or  the  one  with  the  consent  of  the  other,  contract  the 
debt. 

3.  In  view  of  the  evidence  tending  to  show  that  the  goods 
were  purchased  and  used  to  supply  laborers  employed  by  the 
husband  in  cultivating  the  wife's  lands,  and  cutting  and  haul- 
ing wood  therefrom  for  sale ;  and  in  view  of  the  further  fact 
that,  on  the  face  of  the  accounts,  it  is  apparent  that  all  the 
goods,  though  in  their  nature  tliey  may  be  generally  articles 
of  comfort  and  support  of  the  household,  could  not  have  been 
intended  to  supply  the  wants  of  the  family,  the  charge  is  also 
erroneous.  The  goods  were  purchased  in  such  quantities, 
and  the  purchases  are  so  near  to  each  other  in  point  of  time, 
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that  there  is  an  exclusion  of  any  supposition  that  they  were 
all  necessary  or  intended  for  the  uses  of  the  family.  The 
husband  is  trustee — is  charged  with  the  control  and  manage- 
ment, and  entitled  to  the  rents,  incomes  and  profits,  of  the 
wife's  separate  estate.  He  is  without  power  by  his  contracts; 
as  are  trustees  generally,  to  charge  the  trust  estate.  Taking 
the  rents  and  profits  of  the  estate  free  from  liability  to 
account  to  the  wife,  it  is  natural  equity  that  the  corjjus  of  the 
estate  shall  not  be  charged  with  the  expenses  incurred  in  the 
production  of  the  rents  and  profits.  All  such  expenses  are 
the  personal  debts  of  the  husband,  and  from  liability  to  pay 
them  the  wife's  estate  is  exempt.  The  only  debt  of  the  hus- 
band, for  which  the  estate  of  the  wife  can  be  made  liable,  is 
that  expressed  in  the  statute. — Code  of  1876,  §  2711.  To  the 
creation  of  that  debt,  there  must  be  a  concurrence  of  every 
fact  mentioned  in  the  statute.  The  articles  purchased  must 
be  "of  comfort  and  support  of  the  household,  suitable  to  the 
degree  and  condition  in  life  of  the  family,  and  for  which  the 
husband  would  be  responsible  at  common  law."  Each  and 
all  of  these  facts  must  concur,  and  where  there  is  not  a  con- 
currence of  them,  the  statutory  liability  of  the  wife's  estate 
does  not  exist. — Burden  v.  3Ic  Williams,  31  Ala.  43S;  Punch 
V.  Walker,  34  Ala.  494 ;  Eskridge  v.  Ditmars,  51  Ala.  245 ; 
O'Connor  v.  Chamheriain,  59  Ala.  431. 

4.  In  all  actions  of  account,  if  the  correctness  of  the  account 
is  put  in  issue  by  the  pleadings,  the  burden  of  proof  lies 
upon  the  plaintiff.  If  the  correctness  of  the  account  is  not 
shown,  the  case  of  the  plaintiff  fails.  When,  in  an  account 
against  the  husband,  there  is  a  commingling  of  charges  for 
some  of  which  the  statutory  estate  of  the  wife  may  be  liable, 
and  for  others  there  may  be  no  liability,  the  burden  of  proof 
rests  upon  the  plaintiff,  to  show  the  items  of  the  account  for 
which  the  statutory  estate  is  liable ;  and  if  he  does  not  by 
evidence  distinguish  them,  there  is  a  want  of  evidence  to 
establish  the  liability.  If  an  account  is  presented  to  a  party 
sought  to  be  charged  with  its  payment,  and  he  admits  that  it 
is  in  part  correct,  not  designating  or  distinguishing  the  part, 
the  admission,  because  of  its  uncertainty,  is  of  no  value. 
Watson  V.  Byers,  6  Ala.  393 ;  Boxley  v.  Gayle,  19  Ala.  151. 
When  there  is  a  commingling,  in  an  account,  of  items  for 
which  the  statutory  estate  of  the  wife  is  liable,  with  items  for 
which  it  is  not  liable,  it  is  the  duty  of  the  party  seeking  to 
charge  the  estate,  by  evidence  to  show  which  of  the  items  are 
chargeable  on  it.  If  he  fails,  he  does  not  meet  the  burden  of 
proof  resting  upon  him,  and  a  jury  cannot  solve  the  doubt  and 
uncertainty  to  which  the  case  is  reduced.     The  first  and  third 
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instructions  requested  by  the  appellant  should  have  been 
given. 

5.  When  payments  are  made  by  the  husband  upon  such  an 
account,  whether  from  his  individual  means,  or  from  the 
income  of  the  wife's  estate,  the  rule  for  their  application  is 
laid  down  clearly  in  Lee  v.  Tannehaum,  62  Ala.  501. 

Reversed  aud  remanded. 


Oliver  v.  The   State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Statutory  provisions  as  to  formation  of  grand  juries. — The  special  statute 
approved  December  19th,  1876,  entitled  "An  act  to  secure  more  eftVctually 
competent  and  well- qualified  jurors  in  the  counties  of  Montgomery,  Lowndes, 
Autauga,  Dallas,  Perry  and  Bullock  "  (Sess.  Acts  1876-7,  p.  190),  supplants  aud 
repeals,  in  the  counties  named,  "most  or  all  of  the  provisions  of  tbe  Code  of 
1876"  relating  to  the  same  subject,  "  begiunii^  with  section  4732,  and  ending 
with  section  4759." 

2.  Objection  to  indictment,  on  accoijCni  of  incompetency  of  grand  jnrors. — In  the 
completion  of  a  grand  jiirj'  by  adding  talesmen,  if  the  order  of  the  court 
directs  the  talesmen  to  be  summoned  from  an  improper  class  of  persons,  the 
error  is  fatal  to  any  indictment  found  by  the  grand  jury  so  formed;  but,  when 
the  order  of  the  court  is  correct,  if  an  incompetent  person  is  summoned  by  tbe 
sheriff,  and  is  accepted  and  serves,  the  irregularitj'  is  not  available  in  defense 
of  an  indictment  found  by  the  grand  jury. 

Error  to  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  John.  Moore. 

The  indictment  in  this  case  charged  the  defendant  with 
carrying  a  pistol  concealed  about  his  person,  and  was  found 
at  the  May  term  of  the  court,  1881.  The  defendant  filed  a 
plea  in  abatement,  averring  "  that  the  grand  jury  which  found 
and  preferred  said  indictment  was  not  drawn  by  the  persons, 
and  in  the  manner  provided  and  required  by  law,  in  this  : 
that  John  L.  Folmar,  who  was  a  member  of  said  grand  jury, 
and  was  summoned  by  the  sheriff  as  a  tales  juror  to  complete 
the  said  grand  jury,  was  not  a  householder  or  freeholder  in 
said  county  of  Lowndes  for  the  last  twelve  months  before  the 
organization  of  said  grand  jury  ;  and  that  said  Folmar  did 
not  possess  the  legal  qualifications  of  a  juror,  as  declared  in 
the  act  of  the  General  Assembly,  approved  the  19th  Decem- 
ber, 1876,  entitled  'An  act  to  secure  more  effectually  compe- 
tent and  well-qualified  jurors  in  the  counties  of  Montgomery, 
Lowndes,  Autauga,  Dallas,  Perry  and  Bullock,'  and  was  duly 
ascertained  by  the  jury  commissioners,  appointed  under  the 
said  act  to  draw  and  select  jurors  for  the  county  of  Lowndes, 
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to  be  disqualified  to  serve  as  a  juror,  to-wifc,  on  the  first  Mon- 
day in  Jauuary,  1881;  and  he  further  avers  that  the  name  of 
said  Johu  L.  Folmar  v;as  not  on  the  list  of  qualified  jurors 
selected  by  said  commissioners,  and  by  them  filed  witli  the 
probate  judge  ot  said  county  on  said  first  Monday  in  Janu- 
uary,  1881,  and  was  not  drawn  in  the  presence  of  said  jury 
commissioners,  nor  by  them,  but  was  by  them,  on  said  day, 
rejected  as  a  juror  ;  and  he  jurther  avers  that  said  grand 
jury,  when  completed,  consisted  of  only  fifteen  men,  includ- 
ing said  John  L.  Folmar.  And  this  he  is  ready  to  verify,"  &c. 
The  court  sustained  a  demurrer  to  this  plea,  and  its  judg- 
ment on  the  demurrer  is  now  assigned  as  error, 

Clopton  &  Gkiffin,  and  John  Enochs,  for  appellant. 

H.  C,  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  act  "  to  secure  more  effectually  compe- 
tent and  well-qualified  jurors  in  the  counties  of  Montgomery, 
Lowndes,  Autauga,  Dallas,  Perry  and  Bullock,"  approved 
December  19th,  1876  (Pamph.  Acts,  190),  we  thitik  must  be 
construed  as  supplanting,  in  the  counties  named,  all  the  pro- 
visions in  the  Code  of  1876  relating  to  the  matters  provided 
for  in  the  said  statute,  and  fu^ishing  difterent  rules  and 
methods  for  the  service  therein  provided  for.  This  covers 
most  or  all  of  the  provisions  of  the  Code  of  1876,  beginning 
with  section  4732,  and  ending  with  section  4759.  We  say  it 
supplants  section  4759,  because  the  act  of  December,  1876, 
contains  no  provision  corresponding  to  that  section  of  the 

The  question  in  the  present  case,  however,  does  not  arise 
out  of  the  drawing  of  grand  jurors  to  serve  at  a  term  of  the 
court.  The  regularity  of  that  service  is  not  questioned.  It 
is  in  the  summoning  and  "selecting  of  talesmen  to  complete 
the  grand  jury,  the  irregularity  is  alleged  to  have  occurred. 
Under  our  rulings,  section  4759  of  the  Code  of  1776  does  not 
apply  to  the  summoning  and  selection  of  such  tales-jurors. 
Finl'ey  v.  The  State,  61  Ala.  201 ;  Cross  v.  The  State,  i)3  Ala. 
40;  Scott  V.  The  Stale,  lb.  59;  Goarh  v.  The  State,  Jh.  163. 
As  to  such  supplementary  jurors,  we  have  held,  that  an 
erroneous  direction  by  the  court,  as  to  the  class  of  persons 
the  sheriff,  in  summoning,  should  select  from,  would  be  fatal 
to  any  indictment  found  by  a  grand  jury  thus  organized.  If, 
however,  the  sheriff,  without  being  directed  by  the  court, 
himself  erred  in  summoning  a  juror  who  did  not  possess  the 
requisite  qualifications,  and  the  person  thus  summoned  is  ac- 
cepted and  serves,  there  is  no  mode   of  making  this  irregu- 
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larity  available  in  defense  of  an  indictment  found  by  a  grand 
jury  thus  orgaoized — Brooks  rase,  9  Ala.  9. 

We  have  stated  above  the  extent  to  which  the  general  law 
is  repealed  or  supplanted  by  the  act  approved  December 
19th,  1876.  It  does  not  repeal  or  supplant  section  4889  of 
the  Code  of  1876.  While  it  was  manifestly  the  duty  of  the 
sheriff,  and  of  the  court,  in  organizing  the  grand  jury,  to  see 
that  the  persons  composing  the  body  should  possess  the 
requisite  qualifications  under  said  act,  yet  a  failure  to  do  so, 
in  summoning  and  selecting  tales-jurors,  can  not  be  made 
ground  of  plea  or  defense  under  section  4889.    * 

The  judgment  is  affirmed. 


Allen,  Bethune  &  Co.  v,  Maury  &  Co. 

Trover  against  Warehousemen,  for  Conversion  of  Cotton. 

1.  When  title  passes  under  contract  for  sale  of  goods.— TJudei  a  contract  for 
the  sale  of  goods,  if  anj' thing  remains  to  be  done  by  either  party  before  deliv- 
ery, as  to  determine  the  price,  quauti^,  or  identitj'  of  the  thing  sold,  the  con- 
tract is  merely  executory,  and  the  title  does  not  pass  to  the  purchaser;  but, 
under  a  contract  for  the  sale  of  several  hundred  bales  of  cotton  at  a  stipulated 
price,  the  purchaser  reserving  the  right  to  inspect  and  re-vreigh  it,  and  to  reject 
such  bales  as  may  be  found  to  be  falsely  packed,  the  title  passes  when  the  cot- 
ton is  delivered,  the  warehouse  receipts  surrendered,  and  the  price  paid,  except 
five  dollars  per  bale  which,  by  the  terms  of  the  contract,  was  retained  by  the 
purchaser  as  security  on  account  of  the  bales  whicb  might  be  found  to  be 
falsely  packed. 

2.  Warehouse  receipts  for  cotton,  and  assignment  thereof.  —A  warehouseman's 
receipt  for  cotton  "is  not,  in  any  technical  sense,  negotiable  ;"  it  merely 
stands  in  the  place  of  the  cotton,  and  a  delivery  of  it  has,  in  the  absence  of 
statutory  provisions  regulating  its  transfer,  the  same  efiect  in  transferring  the 
title  to  the  property  as  h  delivery  of  the  property  itself. 

3.  Same ;  fraud  in  procuring.  —When  warehouse  receipts  for  cotton  are  taken 
by  a  purchaser  in  his  own  name  after  examination  and  re-weighing,  an  indorse- 
ment of  them  would  be  necessary  to  convey  the  legal  title  to  another  (Code, 
§  2099);  but  if,  having  the  right  to  reject  any  bales  found  to  be  falsely  packed, 
he  tiikes  new  receipts  for  the  rej.-cted  bales  in  the  name  of  his  vendor,  to  whom 
he  delivers  them  on  a  subsequent  settlement,  such  delivery  is  a  symbolical 
delivery  of  the  cotton  itself ;  and  though  their  delivery  was  procured  by  fraud 
on  the  part  of  the  vendor,  having  made  the  settlement  with  the  preconceived 
intent  to  intercept  the  paj'ment  of  the  bank  check  given  for  the  balance  found 
against  him,  this  fraud  would  not  affect  the  title  of  a  subsequent  assignee  for 
valuable  consideration  without  notice. 

4.  Same;  estoppel  en  pais. —As  between  the  original  purchaser  of  the  cotton 
and  the  liona  fide  holder  of  the  warehouse  receipts,  in  such  case,  the  doctrine 
of  estoppel  applies,  on  the  principle  that,  when  one  of  two  innocent  persons 
must  suffer  by  the  fraud  of  a  third  person,  the  loss  must  fall  on  him  who,  by 
the  trust  and  confidence  reposed  in  the  deceiver,  enabled  him  to  perpetrate  the 
fraad. 

Voij.  lxvl 
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Appeal  from  the  City  Court  of  Montgomery. 

Tried  befoie  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  J.  H.  Maury  &  Co.,  suing  as 
partners,  against  Allen,  Bethune  &  Co.,  warehousemen  in  the 
city  of  Montgomery,  to  recover  damages  for  the  alleged  con- 
version by  the  defendants  of  riiiie{?)  bales  of  cotton,  the 
property  of  plaintiffs;  and  was  commenced  on  the  14th  Jan- 
uary, 1879.  The  facts  of  the  case,  as  proved  on  the  trial, 
are  thus  stated  in  the  bill  of  exceptions: 

"The  testimony  tended  to  show  that,  in  October,  1878, 
Munteir  &  Brother,  a  mercantile  firm  doing  business  in  the 
city  of  Montgomery,  were  the  owners  of  five  or  six  hundred 
bales  of  cotton,  bought  by  them  from  planters,  and  stored  as 
bought  in  the  warehouses  of  the  city,  that  of  Allen,  Bethune 
&  Co.  among  others,  who  were  doing  a  warehouse  and  ship- 
ping business  in  said  city,  and  who,  from  time  to  time,  issued 
warehouse  receipts  to  said  Munter  &  Brother,  for  the  cotton 
received,  in  substance  as  follows."  (The  receipt  is  in  the 
usual  form  of  warehouse  receipts  ;  acknowledges  the  receipt 
of  —  "  bales  of  cotton  from  wagons  for  Munter  &  Brother, 
marks  &c.  as  per  margin,  subject  to  this  receipt  or  order,on 
paying  all  expenses  and  advances";  and  is  signed  by  Allen, 
Bethune  &  Co.)  "A  large  number  of  bales — two  hundred  or 
more — were  received  by  Allen,  Bethune  &  Co.  from  Munter 
&  Brother  during  the  month  of  October,  1878,  and  receipts 
given  for  the  same  as  above  stated,  varying  in  the  number 
of  bales  from  one  to  fifteen.  While  the  cotton  was  so  stored 
in  the  defendants'  warehouse,  during  said  month  of  October, 
1878,  the  plaintiffs,  who  were  cotton-buyers  in  the  city  of 
Montgomery,  made  a  bargain  with  said  Munter  &  Brother 
for  the  purchase  of  five  or  six  hundred  bales  in  different  lots, 
and  at  different  times,  ranging  from  forty  to  one  hundred 
bales  in  a  lot ;  the  cotton  being  in  several  warehouses  in  the 
city,  stored  in  the  name  of  Munter  &  Brother,  and  receipts 
given  similar  to  the  one  above  copied.  The  samples  of  each 
bale  were  exhibited,  and  the  price  agreed  on  ;  but  plaintiffs 
reserved  the  right  to  inspect  and  re-weigh  the  cotton,  and  to 
reject  all  such  bales  as  might  be  found,  on  such  inspection, 
to  be  sand-packed,  seed-packed,  or  water-packed ;  and,  to 
cover  the  value  of  any  such  rejected  bales,  plaintiffs  had  the 
right  to  retain  five  dollars  per  bale  of  the  agreed  price  of  the 
whole  lot.  Thereupon,  plaintiffs  paid  to  said  IVlunter  & 
Brother  the  agreed  price,  reserving  the  five  dollars  per  bale 
in  some  cases,  and  not  reserving  it  in  others ;  and  Munter 
&  Brother  delivered  to  them  the  warehouse  receipts  for 
the  cotton  so  bought  and  paid  for,  and  it  was  re-weighed, 
and  turned  out  oi  the  wareliouse  into  the  street,  for  examin- 
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ation  and  shipment.  When  the  cotton  was  turned  out,  the 
original  receipts  issned  to  Munter  &  Brother  were  surren- 
dered to  the  warehousemen.  Of  these  various  lots  thus 
turned  out  for  inspection  and  shipment,  a  number  of  "bales 
were  rejected  by  plaintiffs,  on  the  ground  that  they  were 
sand-packed,  seed-packed,  or  water-packed ;  and  thfse  re- 
jected bales  were  returned  to  the  warehouse,  and  were  stored 
by  the  warehousemen  for  account  of  plaintiffs,  and  so  entered 
on  their  books  ;  but  a  new  receipt  was  issued  in  the  name  of 
Munter  &  Brother,  showing  the  number  of  bales  thus  returned 
to  the  warehouse,  and  the  original  marks  of  the  cotton  as 
entered  on  the  first  receipt,  being  identical  with  the  original 
receipts,  except  as  to  number  of  bales ;  and  these  new  receipts 
were  delivered  by  the  warehous^-meu  to  plaintiffs.  Of  the 
bales  thus  rejected  and  re-stored,  and  for  which  new  receipts 
were  issued,  seven  were  thus  stored  in  the  warehouse  of  the 
defendants. 

"  Plaintiffs  rejected  in  this  way,  or  claimed  the  right  to 
reject,  a  larger  number  of  bales  out  of  the  various  lots  pur- 
chased, than  Munter  &  Brother  admitted  they  had  the  right 
to  reject  under  the  terms  of  the  agreement  of  sale ;  and  cot- 
ton having  declined  in  price  during  the  month  of  October, 
Munter  &  Brother  claimed  that  they  had  been  damaged  by 
delay  on  the  part  of  plaintiffs  in  making  up  the  account,  and 
retu'rning  the  rejected  cotton ;  and  on  the  30th  October,  in 
the  afternoon,  after  the  banks  had  closed  for  that  day,  M. 
Munter,  one  of  said  firm,  went  to  plaintiffs'  office,  to  settle 
the  matter.  After  some  controversy,  plaintiffs  agreed  to 
retain  all  the  cotton  but  thirty-one  bales,  seven  of  which 
were  stored  in  the  defendants'  warehouse,  and  Munter  admit- 
ted their  right  to  reject  said  thirty-one  bales ;  and  the  account 
between  plaintiffs  and  said  Munter  &  Brother,  on  the  basis 
of  the  rejection  of  said  thirty-one  bales,  was  made  up  by 
plaintiffs'  book-keeper,  and  showed  a  balance  due  plaintiffs 
of  $1,062.  Thereupon,  Munter  gave  plaintiffs  a  check  for 
that  amount  on  the  Merchants'  and  Planters' National  Bank; 
and  plaintiffs  delivered  to  said  Munter  the  warehouse  receipts 
for  twenty-seven  of  the  thirty-one  bales,  and  orders  on  the 
warehouses  for  the  remaining  four  bales,  for  which  no  new 
receipts  had  been  issued.  Munter  stated  to  plaintiffs'  book- 
keeper, with  whom  the  settlement  was  closed,  that  he  pro- 
tested against  it ;  but  he  took  the  warehouse  receipts  for 
said  twenty-seven  bales,  including  the  seven  stored  in  the 
defendants'  warehouse,  and  the  orders  for  the  other  four 
bales,  and  left  the  plaintiffs'  office,  and  went  immediately  to 
see  A.  B.  Peck,  the  president  of  said  M.  &  P.  Bank,  and  told 
him  that  he  had  given  said  check,  but  that  he  did  not  want 
Vol.  lxvi. 
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it  paid  when  presented ;  that  he  thought  there  would  be  a 
lawsuit  between  him  and  plaintiffs,  and  he  had  given  the 
check  for  the  purpo-e  of  forcing  plaintiffs  to  sue  him,  instead 
of  having  to  sue  them.  The  cheek  was  not  paid,  when  pre- 
sented the  next  day  ;  but  said  Peck  testified,  that  it  would 
have  been  paid,  if  Muuter  had  not  given  him  said  notice  not 
to  pay  it.  On  the  same  day,  October  31st,  plaintiffs  nolitied 
defendants  and  the  other  warehousemen  that  said  receipts 
and  orders  had  been  obtained  from  them  by  fraud,  and 
not  to  deliver  the  cotton  to  any  one  without  the  further 
order  of  plaintiffs  ;  and  before  this  suit  was  brought,  they 
demanded  said  seven  bales  of  the  defendants,  who  refused 
to  deliver  it  to  them. 

"On  the  7th  December,  1878,  Farley,  Spear  &  Co.  held  a 
bill  of  exchange  for  $1,000,  drawn  by  J.  Abraham  &  Brother 
on  said  M.  Muuter  &  Brother,  aufl  by  them  accepted  ;  which 
fell  due  on  tliat  day,  and  was  the  proper  debt  of  Munter  & 
Brother  ;  and  in  order  to  raise  money  to  pay  said  bill,  said 
M.  Munter  deposited  with  Farley,  Spear  &  Co.  the  said 
warehouse  receipts  which  he  had  obtained  from  plaintiffs, 
including  the  receipts  for  the  seven  bales  stored  in  defend- 
ants' warehouse.  Some  of  said  receipts  were  indorsed  "by 
said  Munter  &  Brother,  by  writing  their  name  across  the 
back,  at  the  time  they  were  so  deposited  with  said  Farley, 
Spear  &  Co.,  and  some  afterwards.  Upon  these  receipts, 
thus  deposited  as  collateral,  Farley,  Spear  &  Co.  let  said 
Muuter  &  Brother  have  $1,000  wdth  which  to  pay  said  bill  of 
exchange,  and  the  same  was  cancelled.  At  the  time  of  this 
transaction,  Farley,  Spear  &  Co.  had  no  notice  that  plaintiffs 
had  any  claim  to  said  cotton,  and  had  no  information  as  to 
the  title  to  said  cotton,  except  that  shown  by  said  receipts, 
which  were  in  the  name  of  Munter  <fc  Brother,  and  their  pos- 
session by  Munter  &  Brother.  Munter  &  Brother  liaving 
failed  to  pay  the  $1,000  obtained  from  Farley,  Spear  &  Co., 
as  aforesaid,  said  Farley,  Spear  &  Co.,  about  the  20th  De- 
cember, 1878,  applied  to  the  different  warehouses,  including 
defendants',  for  the  cotton,  and  then,  for  the  first  time, 
learned  of  plaintiffs'  claim  to  it.  A  few  days  before  this  suit 
was  brought,  Farley,  Spear  &  Co.  indemnified  the  defendants 
against  any  claim  by  the  plaintiffs  ;  and  upon  this  indemnity, 
and  surrendering  the  warehouse  receipts,  defendants  deliv- 
ered said  seven  bales  of  cotton  to  said  Farley,  Spear  &  Co., 
who  are  defending  this  suit  in  the  defendants'  name.  On  the 
day  before  the  commencement  of  the  suit,  plaintiffs  demanded 
the  cotton  of  defendants  ;  and  defendants  replied  to  this  de- 
mand, that  they  had  delivered  the  cotton  to  the  purchasers 
from  Farley,  Spear  &  Co.  upon  the  tender  and  delivery  of  the 
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receipts  as  aforesaid.     The   value  of   the   cotton   was  also 
proved. 

"  The  foregoing  was  the  substance  of  the  whole  of  the  tes- 
timony in  the  cause  ;  a'nd  on  this  evidence,  the  court  charged 
the  jury,  in  writing,  as  follows  :  '  1.  If  the  jury  believe,  fr^m 
the  evidence,  that  Munter  &  Brother  sold  to  Maury  &,  Co. 
various  lots  of  cotton,  amounting  in  all  to  over  five  hundred 
bales ;  and  that  on  such  sales  Maury  &  Co.  paid  Munter  & 
Brother  for  the  cotton,  and  it  was  delivered  to  them,  but  it 
was  understood,  as  a  part  of  the  contract  of  sale,  that  Maury 
&  Co.  had  a  right  to  reject  any  of  the  cotton  which,  upon  ex- 
amination, proved  to  be  water-packed,  or  otherwise  fraudu- 
lently packed  ;  then  the  legal  effect  of  the  sale  was  to  vest  in 
Maury  &  Co.  the  legal  title  to  all  the  cotton  so  sold,  paid  for, 
and  delivered,  and  this  legal  title  was  good  against  Munter  & 
Brother,  and  any  one  claiming  under  them.  And  if  the  jury 
believe,  from  the  evidence,  that  Munter,  with  the  intent,  and 
for  the  jjurpose  of  getting  possession  and  control  of  the  cot- 
ton, so  as  to  force  Maury  &  Co.  to  sue  him,  falsely  pretended 
to  agree  with  Maury  &  Co.  as  to  the  number  of  bales  of  cot- 
ton they  had  the  right  to  reject,  and  falsely  pretended  that  he 
assented  to  their  right  to  reject  thirty-one  bales  of  the  cotton, 
and  falsely  pretended  to  a^ree  to  a  settlement  of  accounts  be- 
tween them  on. that  basis,  and  thereupon  gave  Maury  &  Co. 
a  check  for  the  balance  found  on  such  accounting,  not  intend- 
ing that  the  check  should  be  paid  ;  find  that  by  such  false 
pretenses  Munter  obtained  from  Maury  &  Co.  the  warehouse 
receipts  for  the  thirty-one  bales  of  cotton  ;  then  the  legal  title 
to  said  thirty-one  bales  was  not  affected  by  such  delivery  of 
the  warehouse  receipts,  and  Maury  &  Co.'sright  to  the  cotton 
remained  the  same  as  before  the  pretended  settlement.' 

"  The  court  charged  the  jury,  also,  on  the  request  in  writ- 
ing of  the  plaintiffs,  as  follows  :  '2.  If  the  jury  believe,  from 
the  evidence,  that  the  cotton  was  sold  by  Munter  &  Brother 
to  Maury  &  Co.,  and  was.  delivered  to  them,  and  paid  for  by 
them,  and  was  turned  out  of  the  warehouse  for  shipment  on 
the  order  of  Maury  &  Co, ;  and  that  a  part  of  the  cotton 
which  Maury  &  Co.  claimed  the  rigiit  to  reject  was  returned 
to  the  warehouse  by  their  direction,  and  a  new  receipt  issued 
for  it ;  then  this  constituted  the  warehousemen  the  bailees  of 
Maury  &  Co.,  of  the  cotton  so  re-stored  in  the  warehouse  ; 
and  the  fact  that  the  name  of  Munter  &  Brother  was  entered 
in  the  receipt  did  not,  of  itself,  change  the  relation  between 
Maury  &  Co.  and  the  warehousemen ;  and  it  was  the  duty  of 
the  warehousemen  to  hold  the  cotton  for  account  of  Maury  & 
Co.,  unless  Maury  &  Co.  lawfully  parted  with  their  right  to 
the  possession  and  control  of  the  cotton.'  " 

Vol.  lxvi. 
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The  defendants  excepted  to  each  of  these  charges,  and  they 
now  assign  them  as  error. 

Watts  &  Sons,  for  appellants.  —1.  Until  Maury  &  Co.  had 
examined  the  cotton,  and  had  determined  whether  or  not 
they  would  accept  it,  and  had  paid  the  $5.00  per  bale,  there 
was  no  sale.  The  general  principle  applies,  that  where  any 
thing  remains  to  be  done  before  the  contract  is  complete, 
such  as  determining  the  quality,  quantity,  or  price,  until  these 
things  are  done  the  contract  is  merely  executory,  and  the  title 
does  not  vest  in  the  purchaser. — Falls  v.  Gaifher,  9  Porter, 
605  ;  JJagee  v.  BilUngsley ,  3  Ala.  679  ;  Batre  v.  Simpson,  4  Ala. 
Rep.  305  ;  Scretvs  v.  Roach,  22  Ala.  675  ;  Hudson  dt  SfoJces  v. 
Weir  &  Tote,  29  Ala.  294 ;  Moore,  Waldman  dt  Co.  v.  Parks, 
61  Ala.  409 ;  Story  on  Sales,  §  246 ;  Benjamin  on  Sales,  236  ; 
Hare  v.  Hmdly,  21  Vermont,  147  ;  Stone  v.  Peacock,  35  Maine, 
385  ;  Ward  v'.  Shaiv,  7  Wendell,  404;  Parks  v.  Mitchell,  5  N. 
H.  165  ;  Welsh  v.  Bell,  32  Penn.  St.  12  ;  Martin  v.  Hurlburt, 
9  Minn,  142  ;  Strauss  v.  Ross,  25  Indiana,  300. 

2.  When  goods  are  sold  and  delivered,  the  purchaser  prom- 
ising to  restore  them  on  the  happening  of  a  certain  contin- 
gency, or  to  pay  a  sum  of  money  for  them,  the  title  vests  in 
the  purchaser,  subject  to  an  option  iu  him  to  return  them  ; 
and  on  the  exercise  of  this  right  by  returning  them,  the  con- 
tract falls  to  the  ground,  and  is  defeated,  as  if  it  had  never 
existed. — Wait's  Actions  and  Defenses,  vol.  5,  816  ;  Wilson  v. 
Stratton,  47  Maine,  120  ;  Hall  v.  Merriweather,  19  Texas,  224  ; 
Hunt  V.  Wi/man,  100  Mass.  200  ;  Aiken  v.  Hyde,  99  Mass.  183  ; 
Seiuall  V.  Henry,  9  Ala.  24.  Under  these  authorities,  if  the 
title  to  the  cotton  passed  to  Maury  &  Co.  by  the  delivery 
under  the  original  contract,  the  title  to  the  thirty-one  rejected 
bales  vested  at  once  in  Munter  &  Brother  when  they  were  re- 
jected ;  and  such  was  the  understanding  and  intention  of 
Maury  &  Co.  when  they  took  the  new  receipts  in  the  name  of 
Munter  &  Brother.  If  these  bales  had  then  been  burned  up, 
the  loss  would  have  fallen  on  Munter  &  Brother,  and  not  on 
Maury  &  Co.      . 

3.  Again,  the  title  to  these  bales  certainly  re-vested  in 
Munter  &  Brother,  if  not  before,  at  the  time  of  the  settlement, 
and  by  the  delivery  of  the  receipts  to  them.  The  delivery  of 
the  receipts  was  a  symbolical  delivery  of  the  cotton  itself ; 
and  the  non-payment  of  the  check  did  not  operate  a  divesti- 
ture of  the  title.  If  Maury  &  Co.  had  any  lien  on  the  rejected 
bales,  it  would  only  continue  while  they  held  possession  of 
the  receipts. — Wait's  Actions  and  Defenses,  vol.  5,  578. 
They  might  have  sued  Munter  &  Brother  for  the  receipts,  if 
obtained   from   them   wrongfully,  or   might  have   protected 
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themselves  by  a  public  iioticB  of  their  rights.  But  they  took 
no  such  steps,  and  suffered  the  receipts  to  pass  to  a  bona  fide 
holder  without  notice.  A  delivery  of  the  warehouse  receipt 
is  a  delivery  of  the  cotton  itself. — Gardner  v.  Hoivland, 
2  Pick.  599  ;  53  N.  Y.  426  ;  Neiucomh  v.  Cabell,  10  Bush,  Ky. 
460;  Burton  v.  Du^-yea,  40  Illinois,  325  ;  Gibf^on  v.  Stevens, 
8  How.  400  ;  Horr  v.  BarJcer,  8  ChL  614.  If  an  indorsement  or 
assignment  of  the  receipts  be  held  necessary  to  pass  the  legal 
title  (as  in  the  case  of  Marshall  v.  Lehman,^  Durr  &  Co,, 
47  Ala.  362),  then  the  legal  title  passed  to  Farley,  Spear  &  Co., 
under  thn  assignment  by  Munter  <fe  Brother ;  and  plaintiffs, 
not  having  the  legal  title,  can  not  maintain  trover. — 2  Stew. 
38  ;  7  Porter,  279  ;  11  Ala.  859  ;   17  Ala.  9. 

4.  If  Munter  obtained  the  receipts  by  practicing  a  fraud, 
Maury  &  Co.  can  not  reclaim  them  as  against  an  innocent 
sub-purchaser — Addison  on  Torts,  4i0  ;  Sailers  v.  Everett, 
20  AVendell,  267  ;  Root  v.  French,  13  Wendell,  570  ;  Herbert  v. 
Hide,  1  Ala.  18  ;  Roivley  v.  Bigelow,  12  Pick.  307  ;  Hoffman 
V.  Noble,  6  Mete.  68 ;  Sinclair  v.  Healy,  4  Wright,  417 ;  12 
Johns.  348. 

Troy  &  Tompkins,  contra. — On  the  undisputed  facts  of  the 
case,  the  legal  title  to  all  the  cotton  passed  to  Maury  &  Co. 
by  the  original  transaction.  The  reservation  to  them  of  the 
right  to  reject  any  bales  falsely  packed  was,  in  legal  effect 
and  operation,  nothing  more  than  a  warranty  as  to  the  mer- 
chantable quality  of  the  cotton  ;  and  the  reservation  of  a 
small  part  of  the  price  was  a  mere  security  for  the  perform- 
ance of  an  act  by  the  vendor,  which  it  was  his  duty  to  per- 
form without  it. — Benjamin  on  Sales,  §  334,  note  t ;  Bacon  v. 
Gilman,  4  Lans.  456.  The  title  to  the  rejected  bales,  having 
once  passed  to  Maury  &  Co.,  never  again  vested  in  Munter  & 
Brother.  These  bales  were  stored  in  the  warehouse  to  the 
account  of  Maury  &  Co.,  who  also  had  the  receipts  ;  and  the 
possession  of  the  receipts  was  obtained  from  them  by  fraud. 
Where  the  possession  of  personal  property  is  obtained  by 
fraud,  no  title  passes,  and  the  vendor  may  rescind  the  sale  ; 
and  if  he  does  so,  the  right  of  possession,  if  it  ever  passed 
out  of  him,  re-vests  in  him. — Benjamin  on  Sales,  §  439,  notee; 
Central  Law  Journal,  vol.  8,  p.  429.  Even  if  there  had  been 
no  fraud,  the  title  to  the  cotton  did  not  pass  by  the  delivery 
of  the  receipts. — Lehman,  Durr  &  Co.  v.  Marshall,  47  Ala.  362. 
The  defendants  received  the  cotton  from  Maury  &  Co.,  and 
stored  it  on  their  account;  and  having  parted  with  it  with- 
out their  order,  and  against  their  positive  instructions,  they 
are  liable  as  for  its  conversion. — 2  Greenl  Ev.  §  642  ;  Brom- 
ley V.  Coxwell,  2  B.  &  P.  438  ;  4  T.  E.  260.     Farley,  Spear  & 
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Co.  can  not  claim  to  be  bona  fide  purchasers  without  notice  ; 
since  they  knew  that  the  cotton  was  stored  with  the  defend- 
ants, and  could  have  ascertained,  by  inquiry  of  them,  who 
asserted  rights  or  claims  to  it.  Being  chargeable  with  the 
want  of  ordinary  prudence,  in  failing  to  make  such  in- 
quiries, they  are  not  innocent  purchasers. — Prmgle  v.  Pringle, 
5  Sand.  117. 

SOMERVILLE,  J.— ^A  sale  may  properly  be  defined  to  be, 
"  a  transfer  of  the  absolute,  or  general  property  in  a  thing,  for 
a  price  in  money." — Benj,  on  Sales,  §  1.  If  any  thing  re- 
mains to  be  done  by  either  party  to  the  transaction,  before 
delivery, — as,  for  example,  to  determine  the  price,  quantity, 
or  identity  of  the  thing  sold, — the  title  does  not  vest  in  the 
purchaser,  but  the  contract  is  merely  executory. — Hudson  v. 
Weir,  29  Ala.  294. 

Where,  however,  goods  are  sold  and  delivered,  the  terms  of 
sale  being  specified,  and  the  vendee  reserves  the  right  to  re- 
ject or  return,  the  title  passes,  liable  to  be  divested  by  the 
exercise  of  this  option  to  rescind,  expressed  within  a  reason- 
able time.  When  there  is  a  warranty  by  the  seller,  express 
or  implied,  this  right  would  exist,  without  any  special  stipu- 
lation to  that  effect  in  the  contract  of  sale.  If  the  seller  fails 
to  deliver  that  which  he  has  agreed  to  sell,  the  purchaser 
may  rescind  the  contract,  and  return  the  goods,  or  retain 
them,  and  claim  a  deduction  for  their  relative  inferiority  in 
value. — Magee  v.  BWingsley,  3  Ala.  p.  67i} ;  1  Smith's  Lead. 
Cas.  (17th  Am.  Ed.)  326. 

Here,  the  appellees  expressly  reserved  the  right  to  inspect 
and  re-weigh  the  cotton  purchased  from  Munter  &  Brother, 
and  to  reject  such  bales  as  might  be  found  to  be  •'  sand- 
packed,  seed-packed,  or  water-packed."  The  cotton  was 
delivered,  and  the  warehouse  receipts  surrendered.  The 
stipulated  price  was  paid,  excepting  about  five  dollars  per 
bale,  which  was  retained  merely  as  a  security  for  the  faithful 
performance  of  the  contract  on  the  part  of  the  vendors. 
Under  this  state  of  facts,  the  title  to  the  five  hundred  or  more 
bales  of  cotton  purchased  from  Munter  &  Brother  by  the  ap- 
pellees, clearly  vested  in  them. 

The  evidence  shows  that  the  seven  bales  of  cotton,  for 
which  this  action  was  brought,  was  a  portion  of  this  five  hun- 
dred or  more  bales.  To  maintain  trover  for  them,  the  appel- 
lees, who  were  plaintiffs  in  the  suit  below,  must  have  had  a 
property  in  the  cotton,  and  the  right  of  possession  at  the 
time  of  the  conversion.  If  they  have  legally  parted  with 
either  of  these  pre-requisites,  they  are  debarred  from  bring- 
ing this  suit. 

(2) 
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It  is  a  noticeable  fact,  that  the  warehouse  receipts  for  the 
rejected  cotton  were  taken  by  appellees  in  the  name  of  Muvter 
i^,  Brother,  when  they  returned  it  to  the  warehouse  of  the 
appellants.  When  the  settlement  took  place  between  them, 
and  the  bank  check  was  drawn  and  delivered,  the  cotton  re- 
ceipts were  also  delivered  up  to  Munter  &  Brother,  by  whom 
they  were  subsequently  indorsed  to  Farley,  Spear  &  Co.,  for 
value,  and  without  notice. 

A  receipt  of  this  character  is  not,  in  any  technical  sense, 
negotiable.  It  merely  stands  in  the  place  of  the  property 
represented  by  it,  and  the  delivery  of  the  receipt,  apart  from 
any  statute  regulating  the  transfer,  would  have  the  same 
effect  in  transferring  the  title  to  the  property,  as  the  delivery 
of  the  property  itself.  In  other  words,  the  delivery  of  such 
indicia  of  title  is  usually  regarded  as  a  symbolic  delivery  of 
the  property  itself. — National  Bank  v.  Walbridge,  19  Ohio 
State  Rep.  419  ;  Burton  v.  Daryea,  40  111.  325  ;  Horr  v. 
Barker,  8  Cal.  6l4. 

If  the  receipts  had  been  taken  in  the  name  of  the  appellees 
(Maury  &  Co.),  then  an  indorsement  would  have  been  neces- 
sary to  convey  the  legal  title,  under  the  provisions  of  section 
2099  of  the  Code. — Lehman,  Burr  d  Co.  v.  Marshall,  4,1  Ala. 
362.  In  this  transaction,  appellees  assumed,  it  seems,  to  act 
as  the  agents  of  Munter  &  Brother ;  and  in  the  subsequent 
settlement  between  the  parties,  and  acceptance  of  the  surren- 
dered receipts,  this  agency  in  depositing  the  cotton  in  the 
warehouse  of  appellants  was  fully  ratified.  These  receipts, 
being  in  the  name  of  Munter  &  Brother,  needed  no  indorse- 
ment to  them  in  writing.  Their  delivery  unindorsed,  under 
the  circumstances,  was  a  symbolical  delivery  of  the  cotton. 

It  is  maintained  that  Munter  <fe  Brother  obtained  posses- 
sion of  these  receipts  by  fraud,  and  that,  to  this  end,  they 
made  the  settlement  with  Maury  &  Co.,  and  gave  the  bank 
check  to  them  with  preconceived  intent  to  intercept  its  pay- 
ment. 

It  was  not  until  recently  that  the  question  was  settled, 
whether  property  in  goods  passes  to  the  purchaser  by  a  sale 
which  the  vendor  was  fraudulently  induced  to  make.  The 
rule,  as  deduced  by  a  learned  text-writer,  seems  to  be  as  fol- 
lows:— "Whenever  goods  are  obtained  from  their  owner  by 
fraud,  we  must  distinguish  whether  the  facts  show  a  sale  to 
the  party  guilty  of  the  fraud,  or  a  mere  delivery  of  the  goods 
into  his  possession,  induced  by  fraudulent  devices  on  his  part." 
Benj.  on  Sales,  §  433.  "  In  other  words,  we  must  ask  whether 
the  owner  intended  to  transfer  both  the  property  in,  and  the 
possession  of  the  goods,  to  the  person  guilty  of  the  fraud,  or 
to  deliver  nothing  more  than   the   bare   possession.     In  the 
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former  case,  there  is  a  contract  of  sale,  however  fraudulent 
the  device,  and  the  property  passes  ;  but  not  in  the  latter. 
This  contract  is  voidable  at  the  election  of  the  vendor,  not 
void  ah  initio ." — lb.  §  433.  Where  such  is  the  case,  it  follows 
that  the  vendor  may  affirm  and  enforce  the  contract,  so  far  as 
the  vendee  is  concerned,  or  he  may,  at  his  option,  rescind  it. 

But  there  is  a  limitation  of  this  principle,  in  favor  of  bona 
fide  purchasers,  without  notice,  from  the  fraudulent  vendee. 
A  third  person,  in  such  cases,  may  acquire  a  good  title  from 
.  such  vendee  by  giving  him  value  for  the  property,  or  incur- 
ring some  respoDsibility  upon  the  credit  of  it,  without  notice* 
of  the  fraud.  No  one  can  claim  protection  except  a  pur- 
chaser, as  distinguished  from  a  mere  donee  without  consid- 
eration ;  and  he  must  have  been  ignorant  of  the  fraud  prac- 
ticed on  the  deceived  vendor. — 1  Addison  on  Torts  (Dudley 
and  Baylie's  Ed.  1876),  420  ;  Benj.  on  Sales,  §  433,  note  (i); 
Thames  dt.  Go.  v.  Remberfs  Adrnr,  63  Ala.  561. 

There  is  no  evidence  in  this  case  showing,  nor  is  it  insisted 
in  argument,  that  Farley,  Spear  &  Co.,  who  defended  this 
suit;  for  appellants,  and  in  their  name,  in  the  lower  court, 
had  any  notice  of  the  alleged  fraud  practiced  on  appellees  by 
Munter  &  Brother.  The  notice  given  the  warehousemen 
was  no  notice  to  them. — Magee  v.  Billingsley,  3  Ala.  679. 

The  appellees,  Maury  &  Co.,  had  procured  the  warehouse 
receipts  to  be  taken  in  the  name  of  Munter  &  Brother.  This  fact 
enabled  them  to  practice  the  imposition  complained  of,  upon 
the  parties  to  whom  the  receipts  were  transferred.  There  is 
ample  scope  here  for  an  estoppel  against  them,  upon  the 
familiar  and  just  principle,  declared  long  ago  by  Lord  Holt, 
in  Hern  v.  Nichols,  1  Salkeld,  289  :  '•  Seeing  somebody  must 
be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that  em- 
ploys and  puts  a  trust  and  confidence  in  the  deceiver  should 
be  a  loser,  than  a  stranger." 

The  charges  given  by  the  court  below  did  not  recognize 
this  principle  as  affecting  the  rights  of  Farley,  Spear  &  Co., 
and  were  erroneous. 

Beversed  and  remanded. 
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Williams  v,  Powell. 

Bill  in  Equity  for  Rescission  of  Contract. 

1.  Contract  between  administrator  and  distributee,  transferring  interest  in  estate. 
'A  contract  between  an  adaiinistrator  and  one  of  the  distributees  of  the  estate, 
by  which  the  latter's  entire  interest  in  the  estate  is  transferred  and  assigned  to 
the  administrator,  like  contracts  between  other  persons  ocenpying  fiduciary 
relations  towards  each  other,  is  viewed  with  jealousy  and  suspicion  by  a  court 
of  equity,  and  is  liable  to  be  set  aside,  on  the  seasonable  application  of  the 
distributee,  unless  shown  to  be  founded  on  adequate  coasideration,  and  to  be 
free  from  fraud,  concealment,  undue  advantage,  or  violation  of  duty  on  the 
part  of  the  administrator ;  but,  these  facts  being  afl&rmatively  proved,  as  in 
this  case,  the  validity  and  obligation  of  the  contract  are  the  same  as  if  no  fidu- 
ciary relation  existed  between  the  parties. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  3d  September,  1878, 
by  Mrs.  Virginia  D.  Powell,  a  married  woman,  who  was  a 
daughter  of  Wiljiam  T.  Judkins,  deceased,  against  Robert  S. 
Williams,  who  was  the  administrator  of  the  estate  of  said 
Judkins ;  and  sought  to  set  aside  a  contract  bv  which  the 
complainant^  assigned  and  transferred  to  the  defendant  her 
entire  interest  in  the  estate  of  her  father.  The  assignment, 
a  copy  of  which  was  made  an  exhibit  to  the  bill,  was  executed 
on  the  4th  April,  1876,  while  the  complainant  was  sole  and 
unmarried ;  and  it  recites,  as  its  consideration,  the  payment 
in  hand  of  $1,545.45.  On  final  hearing,  on  pleadings  and 
proof,  the  chancellor  held,  "  that  said  defendant  did  not  pay 
to  complainant  the  full  value  of  her  distributive  share,  and 
that  she  should  not  be  held  to  the  compromise  ;"  and  he 
therefore  rendered  a  decree  in  her  favor,  setting  aside  the 
assignment.  The  defendant  appeals  from  this  decree,  and 
here  assigns  it  as  error. 

E.  J.  FiTZPATBiCK,  for  appellant. 

GuNTER  &  Blakey,  contra, 

BRICKELL,  C.  J.— The  bill  is  filed  for  the  rescission  of 
an  assignment,  or  transfer  to  the  appellant,  made  by  the 
appellee,  passing  and  conveying  her  share  and  interest  as 
one  of  the  heirs  and  next  of  kin  in  the  estate  of  her  deceased 
father,  William  T.  Judkins.     The  appellant  was  the  admin- 
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istrator  of  the  estate,  and  the  brother-in-law  of  the  appellee. 

Trustee  and  cestui  que  trust  are  not  disabled  from  dealing 
with  each  other,  in  reference  to  the  trust  estate  ;  but,  upon 
principles  of  public  policy,  all  transactions  between  them, 
by  which  the  trustee  acquires,  and  the  cestui  que  trust  parts 
with,  rights  in*  and  to  the  trust  estate,  or  is  released  from 
liability  to  account,  are  viewed  with  jealousy,  and  can  be 
sustained  only  in  the  absence  of  all  fraud,  or  concealment,  or 
neglect  to  disclose  fully  and  fairly  all  information  acquired 
in  the  course  of  the  relation,  and  the  true  condition  of  the 
estate,  and  when  founded  upon  an  adequate  consideration. 
Upon  the  trustee  lies  the  burden  of  proof,  and  these  facts 
must  be  shown  by  him  satisfactorily,  or  the  contract  will  be 
avoided  at  the  election  of  the  cestui  que  trust,  seasonably 
expressed. — Johnson  v.  Johnson,  5  Ala.  90  ;  juzan  v.  Toulmin, 
9  Ala.  662  ;  Ferguson  v.  Lowry,  54  Ala.  510 ;  Malone  v.  Kelly, 
lb.  532 ;    Waddell  v.  Lanier,  62  Ala.  347.  ^ 

There  is  no  room,  in  this  case,  for  the  imputation  of  fraud 
to  the  appellant,  or  concealment,  or  a  neglect  to  disclose 
every  fact  of  which  the  appellee  ought  to  have  been  informed, 
to  enable  her  to  deal  intelligently  in  the  transaction.  We 
can  not  doubt,  upon  the  evidence,  that  she  knew,  before  the 
assignment  was  executed,  the  condition  of  the  estate,  and 
the  probable  value  of  her  distributive  share.  The  matter 
was  the  subject  of  negotiation  for  some  time,  and  she  had 
the  advice  of  her  brother-in-law,  McCarty,  who  had  retained 
counsel,  and  investigated  the  state  of  appellant's  accounts 
and  the  condition  of  the  estate,  all  the  property  of  which 
was  as  well  known  to  the  one  party  as  to  the  other. 

The  contract  is  assailed  really, rather  because  of  the  inade- 
quacy of  the  consideration,  than  because  of  fraud,  or  conceal- 
ment, or  a  want  of  knowledge  of  material  facts  upon  the  part  of 
the  appellee.  Inadequacy  of  consideration  is  not,of  itself,  aside 
from  the  unfavorable  inference  to  which  it  may  give  rise,  ground 
for  avoiding  the  contract. — Juzanv.  Toulmin,^ Ma,.  Q>^1;  Judge 
V.  Wilkins,  19  Ala.  765.  And  it  seems  clear,  from  the  evi- 
dence, when  closely  examined,  that  inadequacy  of  consider- 
ation can  not  be  imputed  to  this  transaction.  The  probable 
value  of  the  distributive  share  of  the  appellee,  at  the  time  of 
the  assignment,  was  not  more  than  two  thousand  dollars. 
The  payments  made  to  her,  with  interest,  then  amounted  to 
about  fifteen  hundred  and  fifty  dollars.  These  payments 
were  not  the  only  consideration  for  the  assignment.  The 
extinguishment  of  the  liability  of  the  appellee  as  one  of  the 
purchasers  of  the  lands  of  James  H.  Judkins,  obtaining  title 
to  her  part  of  -the  lands,  was  the  more  important  considera- 
tion ;   and  it   seems  demonstrated   by  the  calculation  found 
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in  the  argument  of  appellant's  counsel,  that  not  only  is  there 
no  inadequacy  of  consideration,  but  that,  in  fact)  the  appel- 
lee has  received  more  than  the  value  of  her  distributive  share 
in  any  event.  When  a  contract  between  trustee  and  cestui 
que  trust  is  free  from  fraud,  or  circumvention,  or  violation  of 
trust  and  duty,  and  is  founded  on  a  fair  consideration,  courts 
are  under  the  same  obligation  to  enforce  it  as  if  no  confi- 
dential relation  existed  between  the  parties.  We  are  satis- 
fied the  assignment  was  deliberately  executed  by  the  appel- 
lee, and  that  it  is  free  from  all  just  exception. 

The  decree  of  the  chancellor  must  be  reversed,  and  a 
decree  here  rendered  dismissing  the  bill,  at  the  costs  of  the 
appellee  in  this  court  and  in  the  court  below. 


Stewart  v.  Cross. 

Bill  in  Equity  by  Purchaser  of  Land,  for  Specific  Performance. 

1.  Waiver  of  right  of  rescission. — Wben  a  written  contnict  for  the  sale  of 
lands  reserves  to  the  vendor  the  right  to  rescind  the  contract,  if  full  payment 
of  the  purchase-money  is  not  made  by  a  certain  day,  and  to  treat  partial  pay- 
ments as  rent  money,  he  waives  this  ri{^ht  by  continuing  to  receive  partial 
payments  after  that  day. 

2.  Exceptions  to  register's  report.— When  exceptions  to  the  register's  report 
under  a  reference  are  not  filed  in  substantial  compliance  with  the  rules  of  piac- 
tice  (Rule  No.  93  ;  Code,  174),  this  court  can  not  review  the  chancellor's  decis- 
ion overruling  them. 

3.  Alteration  of  contract  after  partial  performance  I  usury. -^Wheu  a  contract 
for  the  sale  ot  lands  has  been  taken  out  of  the  operation  of  the  statute  of 
frauds,  by  the  delivery  of  possession  and  part  payment  of  the  purchase- money 
(Code,  §  2121,  subdi  5),  a  subsequent  agreement  increasing  the  price,  by  more 
than  the  addition  of  lawful  interest,  is  usurious,  and  can  not,  tliough  reduced 
to  writing,  atfect  the  rights  of  the  parties  under  a  bill  for  specittc  perform- 
ance. 

4.  Tender  of  balance  dm  by  purchaser.— A  tender  of  the  balance  of  purchase- 
money  due,  on  the  basis  of  tue  contract  alleged  and  pi'oved,  is  not  essential  to 
perfect  the  purchaser's  right  to  a  specific  performance,  when  it  is  shown  that 
such  tender,  if  made,  would  have  been  refused  by  the  vendor  as  full  payment. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  23d  Septem- 
ber, 1879,  by  Winnie  Cross,  the  wife  of  David  A.  Cross, 
against  John  H.  Stewart ;  and  sought  the  specific  perform- 
ance of  a  contract  for  the  purchase  and  sale  of  a  small  lot 
or  parcel  of  land  near  the  city  of  Montgomery,  particularly 
described  in  a  written  contract,  a  copy  of  which  was  made 
an  exhibit  to  the  bill.     At  the  time  the  contract  was  entered 
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into,  the  complainant  was  an  unmarried  woman,  and  her 
name  was  Winnie  Jackson.  The  bill  alleged,  that  the  contract 
was  made  "  in  the  fail  of  the  year  1876,"  and  the  agreed 
price  was  $150  ;  that  the  defendant  put  her  in  possession  of 
the  lot,  and  gave  her  a  copy  of  the  contract,  or  what  pur- 
ported to  be  a  copy  ;  that  she  continued  in  possession  up  to 
the  filing  of  the  bill,  erected  valuable  improvements,  and 
made  partial  payments  from  time  to  time,  "  in  all  amounting 
to  $166,  or  thereabouts  ";  that  on  making  partial  payments, 
at  different  times,  she  left  her  copy  of  the  contract  in  the 
possession  of  the  defendant,  or  at  his  house,  in  order  that  he 
might  enter  credits  for  such  partial  payments ;  that  the 
defendant  took  advantage  of  this  opportunity,  and  of  com- 
plainant's ignorance,  she  being  unable  to  read  or  write,  and 
made  fraudulent  alterations  in  the  contract,  and  false  entries 
of  the  credits,  without  the  knowledge  or  consent  of  the  com- 
plainant, and  with  the  intent  to  defraud  her ;  that  she  did  . 
not  discover  these  false  and  fraudulent  changes  until  informed 
by  her  solicitor  on  the  commencement  of  this  suit ;  that  she 
had  "  paid  to  said  Stewart  more  than  the  sum  agreed  on 
between  them,  to-wit,  the  sum  of  about  $166,"  and  had 
"complied,  substantially  and  faithfully,  with  the  said  agree- 
ment," and  had  demanded  a  conveyance  from  said  Stewart, 
which  he  refused  to  execute ;  and  that  he  was  insolvent. 
As  to  the  alterations  in  the  contract,  the  bill  contained  the 
following  allegations  and  specifications  :  "Said  Stewart  has 
changed  the  amount  agreed  upon,  from  $150  to  $175,  and 
has  changed  the  amount  of  the  first  payment,  from  $20,  as 
agreed  on,  and  made  on  the  20th  December,  1876,  to  $29.50; 
and  in  order  to  conceal  said  changes,  he  has  scratched  out 
the  receipt  given  on  the  20th  December,  lb76,  for  $20,  which 
was  written  on  the  back  of  said  agreement,  and  has  written  a 
receipt  for  $29.50,  and  dated  the  same  on  the  8th  January, 
1877 ;  and  he  has  changed  the  date  of  said  agreement,  from 
the  day  on  which  the  same  was  executed  in  the  fall  of  1876, 
to  the  8th  January,  1877."  The  bill  prayed,  "that  said 
agreement  be  made  to  conform  to  the  intention  of  the  parties 
at  the  time  the  same  was  executed,  and  the  said  fraudulent 
alterations  be  decreed  to  be  null  and  void,  and  of  no  effect 
as  to  complainant ;  that  an  account  be  taken  of  the  pay- 
ments made  by  complainant  to  said  Stewart ;  that  he  be 
compelled  to  execute  and  deliver  to  her  good  and  suflScient 
titles  to  said  lot,  and  to  refund  to  her  any  amount  she  may 
have  overpaid  him,"    and  for  other  and  further  relief. 

A  document,  partly  printed  and  partly  written,  which 
seems  to  be  the  original  contract  between  the  parties,  is 
attached  to  the  transcript  filed  in  this  court ;  but  the  record 
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does  not  show  why  this  was  done,  or  that  any  order  requir- 
ing it  was  made  by  the  chancellor,  as  authorized  by  the  20th 
rule  of  practice. — Code,  p.  157.  This  document,  which 
exactly  corresponds  with  the  copy  made  an  exhibit  to  the 
bill,  is  signed  by  the  complainant  and  the  defendant ;  the 
former  making  her  mark,  which  is  attested  by  Mrs.  C.  A. 
Stewart,  the  defendant's  wife.  It  is  in  the  following  words, 
the  written  words  being  italicized  :  "  Memorandum  of  an 
agreement  this  day  entered  into  and  concluded  between 
John  H.  Stewart  on  the  one  part,  and  Winnie  Jackson  on  the 
other  part,  witnesseth,  that  John  H.  Stewart,  in  considera- 
tion of  one  hundred  and  seventy-five  dollars,  has  conditionally 
sold  to  Winnie  Jackson  the  following  real  estate,"  describing 
it,  and  adding,  "  at  this  date  occupied  by  said  Winnie  Jackson. 
The  conditions  of  this  agreement  are,  that  Winnie  Jackson 
shall  pay  the  sum  of  one  hundred  and  seventy-five  dollars,  in 
monthly  installments  as  follows,  to- wit :  tiventy-nine  and 
60-100  dollars  on  the  20th  day  of  December,  1876,  and  ten  (10) 
dollars  on  the  20th  day  of  each  following  month,  until  the  ivhole 
amount  is  paid  ;  and  upon  payment  of  the  same,  said  Stewart 
shall  execute  to  the  said  Winnie  Jackson,  or  any  person  she 
may  direct,  full  warranty  titles  to  the  above- described  prop- 
erty. But,  if  Winnie  Jackson  shall  fail  to  pay  any  of  the 
installments  as  provided  for  in  this  contract,  for  thh^ty  days 
after  it  becomes  due,  then  she  forfeits  her  rights  under  this 
contract,  becomes  the  tenant  of  said  Stewart,  and  shall 
remain  upon  said  premises  at  a  rent  of  $5.00  (five  dollars) 
per  month,  until  the  amount  she  has  previously  paid  shall 
be  exhausted ;  and  then  said  Stewart  shall  have  the  right  to 
demand  instant  possession  of  said  premises,  and,  upon  fail- 
ure or  refusal  of  said  Winnie  Jackson  to  surrender  possession, 
shall  have  the  right  to  reject  her  or  her  tenant  for  unlawful 
detainer.  In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals,  this  8th  day  of  January,  1877." 

The  defendant  filed  an  answer  to  the  bill,  in  substance  as 
follows  :  "It  is  the  impression  and  belief  of  this  defendant, 
that  an  arrangement  was  made  between  him  and  said  com- 
plainant, some  time  in  June,  1876,  for  the  purchase  of  a  house 
and  lot  now  occupied  by  Cyrus  Menlee,  for  the  sum  of  $150 ; 
and  complainant  moved  into  said  house  about  the  same  time, 
and  lived  there  until  an  arrangement  was  made  by  which  she 
was  to  take  the  house  she  now  occupies,  which  was  about 
the  10th  August,  1876.  The  price  charged  complainant  for 
the  house  and  lot  she  now  occupies,  and  which  is  described 
in  the  bill,  when  the  arrangement  was  made  on  the  10th 
August,  1876,  defendant  is  not  able  to  state  positively  ;  but 
his  belief  is,  that  it  was  something  less  than  $175.  It  is 
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defendant's  recollection  that  said  contract,  a  copy  of  which 
is  attached  to  said  bill,  was  written  out  on  the  20th  October, 
1876 ;  and  it  was  expected  that  it  would  be  signed  on  that 
day,  at  which  dute  she  had  paid  $20.  It  was  not  signed, 
however,  until  the  8th  day  of  January,  1877,  at  which  time 
she  had  paid  $29.50;  and  the  receipt  for  $20  was  therefore 
scratched  out,  and  a  receipt  for  $29.50  was  written  on  the 
back  of  the  paper.  All  the  alterations  and  changes  made  in 
the  agreement,  a  copy  of  which  is  attached  to  the  1  ill,  were 
made  before  the  same  was  signed,  and  with  the  full  knowl- 
edge and  consent  of  the  complainant;  and  defendant  states 
positively  tl)at  $175  was  the  amount  complainant  agreed  to 
pay  for  said  house  and  lot  at  the  time  the  contract  was 
signed.  Defendant  denies  that  complainant  has  made  any 
improvements  on  said  premises,  and  denies  that  she  has 
complied,  'substantially  and  faithfully,'  with  said  agreement: 
on  the  contrary,  he  charges  that  she  has  violated  the  same, 
and  has  failed  and  refused  to  pay  the  amount  embraced  in 
said  agreement.  Defendant  denies,  also,  that  $166  has  been 
paid  on  said  house  and  lot  by  complainant,  or  by  any  one 
for  her ;  and  asserts  that  only  $101,  or  thereabouts,  have 
been  paid  on  said  contract,  and  that  was  not  paid  as  agreed 
on  in  the  contract.  Defendant  denies  that  said  complainant 
ever  left  her  copy  of  said  contract  with  him  :  he  never  had 
the  same  in  his  hands,  except  in  the  room  where  complainant 
was,  and  all  writing  done  on  the  same  was  done  in  her  pre- 
sence, and  was  read  over  to  her.  Defendant  denies  that  he 
is  insolvent,  and  i  alleges]  that  he  is  amply  able  to  meet  any 
damages  that  may  be  obtained  against  him  for  the  breach  of 
said  contract." 

The  answer  contained,  also,  the  following  allegations : 
"  Some  time  in  January,  1877,  being  satisfied  that  the  com- 
plainant would  not  pay  the  ten  dollars  per  month  as  agreed 
on,  defendant  made  an  arrangement  with  her  to  take  posses- 
sion of  said  house  and  lot,  and,  if  she  would  pay  him  seven 
dollars  per  month,  that  he  would  allow  her  three  dollars  per 
month  as  rent  for  said  house,  making  the  ten  dollars.  This 
was  agreed  to,  and  defendant  took  possession  of  said  house 
and  lot  some  time  in  February,  1877,  and  held  possession  of 
the  same  until  some  time  in  June,  or  July,  1878,  when  com- 
plainant notified  him  that  she  again  wished  to  occupy  it.  At 
no  time,  while  defendant  thus  had  possession  of  said  house 
and  lot,  did  complainant  comply  with  her  part  of  the  agree- 
ment, by  paying  seven  dollars  per  month  ;  but  defendant, 
preferring  to  be  liberal  and  generous,  and  anxious  to  avoid 
even  the  appearance  of  usury,  consented  that  she  might  take 
possession  of  the  house  and  lot  again.     It  was  during  the 
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time  defendant  thus  had  possession  of  the  said  house  that 
receipts  were  given  to  complainant,  which  embraced  the  three 
dollars  rent,  and  which  accounts  for  the  receipts  footing  up 
a  larger  amount  than  $101.  •  The  receipts  for  rent  were  given 
upon  the  express  understanding,  and  repeated  promises  of 
complainant,  to  make  up  the  deficiencies  at  the  next  monthly 
payment ;  but  this  was»never  done." 

The  complainant  afterwards  filed  an  amended  bill,  by 
leave  of  the  court,  by  adding  the  following  allegations  in 
reference  to  this  new  agreement :  "  Some  time  in  January,  or 
February,  1877,  complainant  made  an  agreement  with  said 
Stewart,  by  which  possession  of  said  premises  was  to  be 
given  to  him,  at  the  rent  of  three  dollars  per  month,  which 
was  to  be  applied  to  the  payment  of  balance  of  said  amount 
due  on  said  house  and  lot ;  and  under  said  agreement  she 
delivered  possession  of  said  house  and  lot  to  said  Stewart, 
who  retained  possession  of  the  same  for  eighteen  months, 
and  applied  the  rents  thereof  to  his  own  use,  never  paying 
complainant  anything  therefor."  The  defendant  thus  an- 
swered the  amended  bill :  "  Defendant  admits  that,  for  an 
accommodation  to  the  complainant,  and  with  the  view  of 
enabling  her  to  pay  for  the  place  described  in  the  bill,  he 
took  possession  of  said  premises  some  time  in  March,  1877, 
with  the  express  understanding  that  she  was  to  be  allowed 
three  dollars  per  month  for  the  use  of  the  same,  provided 
she  would  pay  him  seven  dollars  per  month,  so  as  to  make 
the  ten  dollars  per  month  stated  in  the  agreement ;  and  if 
she  failed  to  pay  the  seven  dollars  per  month,  she  should  not 
be  allowed  anything  for  rent,  but  should  have  the  privilege 
and  right  to  the  occupancy  of  the  house  until  the  amount 
paid  by  her  was  exhausted  in  rent.  Defendant  denies  that  he 
had  the  possession  of  said  house  and  lot  for  the  period 
of  eighteen  months,  and  that  he  received  any  rents  from  the 
same." 

The  complainant's  own  deposition  was  taken  in  her  behalf, 
in  which  she  testified  to  the  facts  substantially  as  alleged  in 
the  bill ;  and  her  husband,  whose  deposition  was  also  taken 
for  her,  testified  to  a  demand  by  him,  for  his  wife,  of  a  con- 
veyance from  the  defendant,  and  its  refusal.  The  defendant 
testified,  as  a  witness  for  himself,  to  the  facts  and  transac- 
tions as  stated  in  his  answer ;  and  his  wife,  whose  deposition 
was  taken  in  his  behalf,  corroborated  his  testimony  as  to  all 
matters  which  occurred  in  her  presence.  This  was  all  the 
testimony  in  the  case.  The  cause  being  submitted  for  final 
decree,  on  pleadings  and  proof,  the  chancellor  ordered  an 
account  to  be  stated  by  the  register,  to  ascertain  the  amount 
of  payments  which  had  been  made  by  the  complainant,  and 
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directed  him  to  charge  the  defendant  with  the  rent  of  the 
premises,  at  the  rate  of  three  dollars  per  month,  during  his 
possession  under  the  new  agreement.  The  register  reported 
that  the  payments  made  by  the  complainant  am  unted  to 
$101,  and  that  the  defendant  held  possession  of  the  property 
for  twenty  months,  which,  at  three  dollars  per  month  rent, 
amounted  to  $G0  more ;  making  in  all  $16l,  as  the  amount  of 
credits  to  which  t  ^e  complainant  was  entitled.  The  defend- 
ant filed  the  following  exceptions  t»  the  register's  report  : 
"The  defendant  insists  that  the  evidence  offered  before  the 
register  was  within  the  scope  of  the  reference.  If  the  con- 
tract attached  to  the  bill  cuts  any  figure  in  the  cause,  the 
testimony  of  defendant  was  competent,  to  show  the  fair,  just 
and  equitable  status  of  the  account  between  the  parties.  It 
seems  impossible  to  arrive  at  a  correct  conclusion,  unless  the 
whole  contract  is  looked  to  ;  and  any  evidence  that  throws 
light  upon  it  is  competent.  The  defendant  excepts  to  the  re- 
port of  the  register,  and  says  that  he  erred  in  overruling  the 
testimony  of  J.  H.  Stewart,  marked  1,  2,  3,  and  4 ;  and  he 
excepts,  also,  because  the  register's  report  allows  the  com- 
plainant twenty  months'  rent."  The  chancellor  overruled 
the  exceptions,  and  confirmed  the  report ;  and  he  rendered  a 
final  decree  for  the  complainant,  directing  the  defendant  to 
execute  And  deliver  to  her,  within  ten  days,  a  conveyance  of 
the  property ;  holding  that  $150  was  the  agreed  price,  and 
that  it  had  been  fully  paid.  The  final  decree,  and  the  over- 
ruling of  the  defendant's  exceptions  to  the  register's  report, 
are  now  assigned  as  error. 

UNO.  G.  FiNLEY,  and  Watts  &  Sons,  for  appellant. 

E.  A.  Graham,  and  Edwin  F.  Jonfs,  contra. 

STONE,  J. — ^Tiie  testimony  is  in  conflict,  whether  the 
purchase  price  of  the  lot  in  controversy  was  one  hundred  and 
fifty,  one  hundred  and  sixty,  or  one  hundred  and  seventy-five 
dollars.  The  original  contract  is  sent  up  with  the  record, 
and  we  have  examined  it  with  some  care.  Subjected  to  a 
magnifying  glass,  the  word  sixty  is  discernible,  under  the 
word  seventy.  Some  thing  has  been  written  under  tlie  word 
^ve,  in  each  place  where  it  occurs.  It  was  possibly  the  sum 
repeated  in  figures,  as  there  remains,  not  entirely  obliterated, 
what  resembles  a  mark  of  parenthesis.  The  paper  presents 
some  note- worthy  features.  The  signature  of  the  subscrib- 
ing witness  appears  to  be  in  the  same  ink  as  the  body  of  the 
instrument,  which,  it  is  shown,  was  filled  up  in  October, 
1876.     The   re-written   words,  showing    the  alterations,  and 
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the  signatures  of  the  contracting  parties,  appear  to  be  in  sim- 
ilar, yet  darker  ink.  An  indorsement  on  the  contract,  signed 
in  the  name  of  Stewart,  is  in  this  language  :  "  Paid  to  date, 
July  31st,  1877,  $81.00  ;  balance  due,  $81.00.  J.  H.Stewart." 
Tins  was  about  seven  months  after  tiie  contract  bears  date. 
Yet  the  two  sums  stated,  $84  and  $81,  foot  up  $165, 
instead  of  $175,  stated  in  the  contract,  as  it  is  alleged 
to  have  been  signed  near  seven  months  before.  We  simply 
state  these  appearances,  without  intending  to  comment  fur- 
ther upon  them.  We  are  clearly  convinced  the  chancellor 
erred  in  ascertaining  the  agreed  purchase-money  to  be  one 
hundred  and  fifty  dollars.  Stewart  and  wife  each  testify, 
the  agreed  sum  was  one  hundred  and  sixty  dollars,  and  the 
paper  evidencing  the  contract  bears  them  out. 

If  Stewart  ever  had  the  riglit,  under  the  writing,  to 
renounce  the  contract  of  sale,  apd  treat  the  partial  payments 
as  rent  money,  he  waived  that  right  by  continuing  to  receive 
partial  payments  on  the  purchase.  He  cannot  now  be  heard 
to  assert  it.— ^;^er  y.  Bender,  33  Ala.  230  ;  1  Brick.  Dig.  396, 
§2/6. 

The  exceptions  to  the  register's  report,  which  were  over- 
ruled by  the  chancellor,  were  not  so  tiled  as  that  we  can  re- 
view the  decision. — Rule  93  of  Chancery  Practice,  Code, 
p.  174. 

It  was,  and  is  claimed,  that  what  may  be  called  the  substi- 
tuted contract,  of  January  8th,  1877,  by  which  the  purchase 
price  was  fixed  at  one  hundred  and  seventy-five  dollars,  in- 
stead of  one  hundred  and  sixty,  the  originally  agreed  price, 
must  control  in  the  decision  of  this  cause.  Tae  contract 
had  been  taken  out  of  the  operation  of  the  statute  of  frauds, 
by  placing  the  purchaser  in  possession,  and  receiving  part 
payment  of  the  purchase  money. — Code  of  1866,  §  2121, 
subd.  5.  That  being  the  case,  the  terms  of  the  agreement  to 
forbear  were  usurious,  and  can  not  be  enforced. 

The  defendant  in  the  court  below,  appellant  here,  claims, 
first,  that  the  purchase-money  agreed  to  be  paid  to  him  was 
$175.  In  the  second  place,  he  claims,  that  by  the  terms  of 
the  contract,  Winnie  Cross,  nee  Jackson,  forfeited  her  con- 
tract as  purchaser,  and  became  a  tenant  of  Stewart,  with 
authority  to  occupy  as  such,  until  she  was  reimbursed  the 
purchase-money  she  had  paid,  computing  the  value  of  her 
use  and  occupation  at  five  dollars  a  month.  We  have  shown 
above  that  neither  of  these  positions  is  tenable.  But  their 
assertion  proves  that  a  tender  of  any  balance  due,  on  the 
basis  of  $160  as  the  agreed  purchase  price,  should  there  be 
any  thing  found  due,  would  have  been  refused  by  Stewart  as 
full  payment. 
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In  the  present  state  of  the  record,  we  can  not  finally  dis- 
pose of  the  case  to  our  satisfaction. 
Reversed  and  remanded. 


Jackson  v,  Cloptou. 

Action  by  Client  against  Attorney ,  for  Money  Collected. 

1.  Lien  of  ntlorney  on  mcneys  collected. — An  attorney  has  a  lien  on  moneys 
collected  under  a  judgment  wnich  he  has  recovered  for  his  client,  for  his  rea- 

■  souable  fees  for  services  rendered  by  him  in  the  cause;  and  he  is  also  protected 
in  the  payment,  out  of  the  funds  collected  by  him,  of  like  reasonable  fees  to 
associate  counsel  in  the  cause  employed  by  the  client. 

2.  Employment  of  atlorney. — To  support  his  claim  to  compensation  for  pro- 
fessional services,  an  attorney  may  prove  either  his  original  employment  by 
the  client,  or  the  performance  of  services  with  the  knowledge  of  the  client,  and 
the  recognition  of  the  relation  by  the  client  during  the  progress  of  the  cause. 

3.  Liability  of  attorney  for  iieijlujence ;  damar/es.— An  attorney  is  held  to  the 
exercise  of  reasonable  diligence  and  skill  iu  the  particular  case  in  which  he  is 
employed,  and  is  liable  lor  ordinary  neglect  in  the  discharge  of  his  profes- 
sional services;  but,  in  an  action  against  him  by  his  client,  involving  fees  re- 
tained out  of  moneys  collected  under  a  judgment  recovered  for  his  client,  the 
latter  can  not  be  allowed  to  prove,  as  an  element  of  damages,  a  continuance  of 
the  cause  on  account  of  an  amendment  of  the  complaint,  and  a  consequent  loss 
of  interest  by  the  failure  to  get  a  judgment  at  that  term,  when  "it  does  not 
appear  that  this  was  attributable  to  any  negligence  on  the  part  of  the  attorney,  — 
to  say  nothing  of  the  remote  and  speculative  nature  of  a  claim  for  damages 
based  on  such  a  contingency." 

4.  Proof  of  conversation  with  deceased  person,  whose  estate  is  interested  in  suit. 
Under  the  provisions  of  the  statute  relating  to  the  competency  of  parties  as 
witnesses  (Code,  §  3058),  a  party  can  not  be  allowed  to  testify  to  a  conversation 
with  a  deceased  person,  whose  estate  would  be  liable  to  refund  to  the  adverse 
party  in  the  event  of  a  recovery. 

•^.  Objection  to  evidence  offered;  error  without  injury. — When  illegal  evidence  is 
offered,  and  is  objected  to,  the  overruling  of  the  objection  is  error  without  in- 
jury, when  the  bill  of  exceptions  does  not  show  thdt  the  evidence  was  in  fact 
introduced. 

6.  Proposal  of  compromise.^ A  proposal  to  compromise  or  settle  tj  matter  in 
controversy,  coupled  with  a  condition  which  is  rejected,  is  not  an  admission 
that  any  thing  is  due,  and  has  no  effect  on  the  legal  rights  of  the  parties. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  transcript  in  this  case  contains  only  the  bill  of  excep- 
tions reserved  by  the  plaintiff  on  the  trial,  and  the  verdict 
and  judgment.  The  bill  of  exceptions  purports  to  set  out  all 
the  evidence  adduced  on  the  trial,  and  shows  that  the  action 
was  brought  by  W.  S.  Jackson  against  David  Clopton,  to  re- 
cover moneys  which  the  defendant  had  collected  as  attorney 
for  the  plaintiff,  under  a  judgment  recovered  in  his  favor,  and  , 
which  the  defendant  had  retained  as  compensation  for  his 
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professional  services  in  the  cause,  and  for  professional  ser- 
vices rendered  by  Arriugton  &  Graham,  who  also  appeared 
in  the  cause  as  attorneys  for  the  plaintiff.     The  controversy 
seems  to  have  been  confined   to   that  portion  of  the  money 
which  was  retained  for  Arrington  &  Graham,  and  which  was 
paid  to  them  by  the  defendant,  before  the  commencement  of 
this  suit,  on  their  demand,  after  notice  that  the  plaintiff  de- 
nied their  employment  by  him.     The  judgment  in  favor  of 
the  plaintiff,  under  which  the  money  was  collected,  was  ren- 
dered in  a  suit  against  John  W.  Durr  and  others,  as  sureties 
on  an   attachment  bond  for  Swift,  Murphy  <fe  Co.,  who  had 
sued  out  an  att  ichment  against  said  Jackson  in  the  United 
States  District  Court  at  Montgomery ;  the  judgment  being 
for  the  full  amount  of  the   boud,  nearly  $12,000.     When  the 
plaintiff  called  ou  the  defendant,  after  the  collection  of  the 
money,  the  defendant  told  him  that,  after  consultation  with 
other  attorneys,  as  to  the  amount  of  fees  to  be  charged  for 
professional   services   in   the  suit,   he    had    determined   to 
charge  one  third  of  the  amount  collected  ;  one  half  of  that 
sum  being  for  the  services  of  himself,  or  the  partnership  of 
which  he  was  a  member,  and  the  other  half  for  Arrington  & 
Graham,    attorneys   in   Montgomery.     The  defendant  then 
denied  that  he  had  ever  employed  said  Arrington  &  Graham, 
and  asserted  that  they  only  represented  Graham  &  Aber- 
crombie,  attorneys  in  Tuskegee,  whom  he  had  employed,  and 
to  whom  he  was  responsible  for  their  fee.     At  a  subsequent 
interview   between   the   plaintiff  and  M.  D.  Graham,  of  the 
firm  of  Arrington  &  Graham,  as  testified  by  the  defendant, 
plaintiff  again  denied  that  he  had  employed  them,  and  Gra- 
ham asserted  the  contrary.     At  the  close  of  that  interview, 
or  soon  afterwards,  the  defendant  proposed  to   pay  plaintiff 
$457,  making  the  full  amount  paid  him  $8,000,  and  did  pay 
him  $100  of  the  sum,  and  forwarded  a  check  for  $357,  to  be 
delivered  to  him  on  his  signing  a  receipt  in  full,  which  the 
plaintiff  refused  to  do  ;  but,  as  to  the  details  of  this  proposal, 
the  testimony  of  the  parties  was  conflicting.     It  was  proved 
that  the  names  of  Arrington  &  Graham  were  entered  on  the 
docket  as  attorneys  for  the  plaintiff  in  the  action  on  the  at- 
tachment bond  ;  that  they  appeared  for  him  in  the  cause,  and    ■ 
rendered  professional  services  for  him,  the  reasonable  value 
of  which  was  proved  ;  and  that  Graham  &  Abercrombie,  or 
one  of  th'em,  also  appeared  for  the  plaintiff,  biit  not  at  the 
trial  term.    Both  the  partners  composing  the  firm  of  Graham 
&  Abercrombie  testified  that  they  never  employed  Arrington 
&  Graham  to  represent  them  in  the  cause. 

The  plaintiff  reserved,  during  the  trial,  several  exceptions 
to  the  rulings  of  the  court  on  questions  of  evidence,  of  which 
Vol.  lxvi. 


i8«<' J  OF  ALABAMA.    .  31 

fJaekson  v.  Clopton.] 

it  is  only  necessary  to  notice  the  following :  Plaintiff,  having 
testified  that  N.  S.  Graham,  of  Tuskegee,  told  him  that  M.  D. 
Graham,  of  Montgomery,  who  was  his  brother,  "  would 
represent  Graham  &  Abercrombie  in  said  cause,  and  that  he 
could  call  on  them  (Arriugton  &  Graham)  for  any  advice  as 
such  representatives,  then  offered  to  prove  that,  when  he  first 
consulted  Arrington  &  Graham  in  said  cause,  through  said  M. 
D.  Graham,  he  told  said  Graham,  Arrington  not  being  pres- 
ent, that  he  called  on  him  by  instructions  of  his  brother,  and 
as  representing  his  brother  in  the  case.  To  this  evidence  de- 
fendant objected,  on  the  ground  that  the  plaintiff  could  not 
prove  a  transaction  with,  or  a  statement  by  Graham,  who  was 
now  dead.  The  court  sustained  the  objection,  and  excluded 
the  evidence  ;  to  which  the  plaintiff  excepted." 

There  was  some  evidence  in  reference  to  a  criminal  prose- 
cution against  one  Murphy,  for  perjury,  in  the  affidavit  made 
by  him  in  the  attachment  case,  and  that  Arrington  &  Gra- 
ham, as  attorneys,  prosecuted  him.  "  Defendant  offered  to 
prove  the  value,  of  the  service'^  rendered  by  said  Arrington  & 
Graham  in  the  prosecution  of  said  Murphy.  To  this  evi- 
dence plaintiff  objected,  but  said  objection  was  overruled  by 
the  court,  and  plaintiff  excepted."  The  bill  of  exceptions 
contains  no  other  statement  in  reference  to  this  evidence,  but 
then  continues  thus :  "  The  plaintiff  proved,  in  rebuttal,  that 
the  suit  of  Jackson  against  Durr  and  others  was  founded  on 
an  attachment  bond,  and  the  recovery  was  for  the  full 
amount  of  the  penalty  ;  that  at  a  term  of  the  court  about  a 
year  before  the  final  trial,  the  defendant  asked  and  obtained 
leave  to  amend  the  complaint,  said  amendment  being  neces- 
sary to  include  a  claim  for  certain  damages  omitted  in  the 
original  complaint,  and,  in  consequence  of  this  amendment, 
the  cause  was  continued  ;  and,  for  the  purpose  of  showing 
the  damages  which  he  had  sustained  by  the  delay  of  the 
cause  in  consequence  of  said  amendment,  he  offered  to  prove 
the  amount  of  interest  which  would  have  accrued  on  the 
judgment,  if  it  had  been  recovered  at  the  term  of  said  con- 
tinuance, down  to  the  time  at  which  it  was  really  rendered. 
To  this  proof  as  to  interest  the  defendant  objected,  and  the 
court  sustained  the  objection  ;  to  w^hich  the  plaintiff  ex- 
cepted." 

On  all  the  evidence  adduced,  the  court  charged  the  jury, 
on  the  request  of  the  defendant,  as  follows  :  ' 

"  1.  In  considering  the  question  whether  the  defendant  em- 
ployed Arrington  &  Graham  in  the  suit  against  Durr  and 
others,  the  jury  may  look  at  the  evidence  as  to  the  declara- 
tion of  said  M.  D.  Graham,  that  he  had  been  employed  by 
Jackson  himself  ;  and  also  to  the  testimony  of  said  N.  S.  Gra- 
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ham  and  R.  H.  Abercrombie,  as  to  the  employment  by  them 
of  said  Arlington  &  Graham  ;  and  also  to  the  evidence  that 
Graham  &  Abercrombie  resided  at  Tuskegee,  and  that  said 
N.  S.  Graham  did  not  attend  to  the  case  at  Montgomery  ;  and 
also  to  the  testimony  of  said  R.  H.  Abercrombie,  that  he  was 
prevented  from  attending  to  the  case  by  conflicting  engage- 
ments ;  and  also  to  the  testimony  of  the  defendant,  to  the 
effect  that  he  was  so  pressed  by  business  engagements  that 
be  could  not  find  time  to  advise  with  plaintiff  about  the  case, 
of  which  plaintiff  complained,  iti  connection  with  the  evidence 
as  to  the  eloquence  and  ability  of  said  M.  D.  Graham  as  a 
lawyer,  and  all  the  other  evidence  in  the  case,  to  ascertain 
whether  defendant  (?)  had  a  motive  in  the  employment  of 
Arrington  &  Graham. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  Arrington 
&  Graham  were  entered  on  the  records  of  the  court  as  attor- 
neys for  the  plaintiff,  and  rendered  services,  and  that  they 
were  entitled  to  be  paid  for  their  services  in  the  suit  on  the 
attachment  bond  ;  then  Arrington  &  Graham  had  a  lien  upon 
the  money  recovered  in  that  suit,  for  their  reasonable  fees ; 
and  if  the  defendant,  with  notice  of  this  fact,  had  paid  over 
the  amount  to  the  plaintiff,  without  the  consent  of  Arrington- 
&  Graham,  he  would  have  been  liable  to  them  for  the  amount 
of  their  fees. 

"  3.  If  the  jury  believe,  from  the  evidence,  that  Graham  & 
Abercrombie  did  not  employ  Arrington  &  Graham  to  repre- 
sent the  plaintiff  in  the  suit  against  Durr  and  others,  for  them 
(said  Graham  &  Abercrombie),  and  in  their  place  ;  and  that 
Arrington  &  Graham  did  appear  as  attorneys  of  record  in 
said  suit ;  and  that  said  M.  D.  Graham  (of  the  firm  of  Ar- 
rington &  Graham)  did  render  valuable  services  in  said  suit; 
and  that  plaintiff  frequently  consulted  with  him  about  said 
suit,  and  accepted  such  services  ;  then  plaintiff  was  bound  to 
pay  Arrington  &  Graham  a  reasonable  fee  for  such  services 
in  said  suit. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  upon  plain- 
tiff"s  saying  to  defendant  that  he  ought  to  consider  that  the 
case  was  continued,  on  account  of  an  amendment  of  the  com- 
plaint, for  some  time,  defendant  replied  that,  if  Col.  (M.  D.) 
Graham  was  willing,  he  (defendant)  would  reduce  the  fee  so 
as  to  let  plaintiff  get  $8,000  of  the  amount  collected  ;  and 
that  this  was  done  as  a  settlement,  as  to  the  amount  of  the  fee 
to  be  paid  ;  and  when  the  defendant  saw  Col.  Graham,  and 
he  did  not  then  consent ;  and  defendant  afterwards  volun- 
tarily offered  to  give  plaintiff  a  check  for  the  balance  ($357), 
but  plaintiff  refused  to  receive  it  as  such  settlement,  and  to 
receipt  accordingly  ;  and  that  defendant  then  sent  a  check 
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for  that  amount,  to  be  delivered  to  the '  plaintiff,  which  the 
plaintiff  declined  to  receive  in  that  way  ;  and  if  the  jury  fur- 
ther find,  from  the  evidence,  that  the  defendant  and  Graham 
were  entitled  to  a  fee  for  their  services,  and  the  amount  re- 
tained, including  said  $357,  was  not  more  than  a  reasonable 
fee  ;  then  the  plaintiff  is  not  entitled  to  recover  said  $357. 

"5.  If  the  jury  believe,  from  the  evidence,  that  when  de- 
fendant paid  plaintiff,  in  June,  1878,  the  amount  shown  to 
have  been  then  paid,  upon  plaintiff's  saying  that  the  cause 
was  continued  on  account  of  an  amendment  of  the  complaint, 
defendant  proposed  that  he  would  retain  $457,  and,  if  Col. 
Graham  was  willing,  would  pay  it  to  the  plaintiff ;  and  that 
Col.  Graham  did  not  consent  to  this  ;  and  that  defendant 
afterwards  voluntarily  paid,  to  the  order  of  plaintiff,  $100  of 
said  $457 ;  and  that  afterwards,  upon  a  controversy  between 
plaintiff  and  Col.  Graham,  without  any  settlement  of  that 
controversy,  defendant  voluntarily  sent  plaintiff  a  check  for 
$357,  the  balance  of  said  $457,  which  plaintiff  would  not  ac- 
cept, except  upon  giving  a  particular  kind  of  receipt ;  and  the 
jury  find,  from  the  evidence,  that  only  a  reasonable  fee  was 
retained,  including  said  $357  ;  then  defendant  is  not  bound 
to  pay  plaintiff'  said  sum  of  $357." 

The  plaintiff  excepted  to  each  of  these  charges,  as  given ; 
and  he  now  assigns  them  as  error,  together  with  the  several 
rulings  of  the  court  on  the  evidence,  to  which  exceptions 
were  reserved  as  above  stated. 

Brewee  &  Brewer,  for  appellant* 

Troy  &  Tompkins,  contra. 

SOMEKVILLE,  J.— It  is  settled  in  this  State,  that  an 
attorney-at-law  has  a  lien  on  a  judgment,  for  any  reasonable 
fees  due  to  him  by  his  client,  for  professional  services  ren- 
dered in  its  recovery.  It  is  limited,  however,  to  services  ren- 
dered in  the  particular  action,  or  proceeding,  in  which  the 
judgment  was  obtained. —  Warfield  v.  Campbell,  38  Ala.  527  ; 
Ex  parte  Lehman,  Burr  d  Co.,  59  Ala.  631 ;  Adams  v.  Fox, 
40  Barb.  (N.  Y.)  442  ;  Wells  v.  Batch,  43  N.  H.  246  ;  Mansfield 
V.  Borland,  2  Cal,  507.  And  he  may  not  only  deduct  his  rea- 
sonable fees  from  moneys  in  his  hands  which  he  has  recov- 
ered for  his  client,  but  is  protected  in  the  payment  of  like 
reasonable  fees  to  other  attorneys  or  counsel,  who  were  em- 
ployed in  the  same  suit  by  the  client.  The  reason  is,  that 
they  have  jointly  a  lien  on  the  fund  collected  under  the  judg- 
ment, which  embraces  a  right  to  have  their  fees  satisfied  out 
of  it,  where  no  intervening  equities  accrue  in  favor  of  third 
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parties  to  defeat  such  lien. — BaUhaugh  v.  Frazer,  19Penn.St. 
95  ;  Chrisfy  v.  Douglass,  Wright  (Ohio),  485. 

To  support  his  claim  for  professional  services,  an  attorney- 
at-law  may  either  prove  his  retainer,  or  original  employment, 
od.'  he  may  show  the  performance  of  the  services  within  the 
knowledge  of  the  client,  and  the  recognition  of  the  relation- 
ship by  the  client  during  the  progress  of  the  cause. — Hotch- 
kiss  V.  Le  Roy,  9  John.  N.  T.  14^ ;  Burghart  v.  Gardner,  3 
Barb.  N.  Y.  64,  Fore  v.  Chandler,  24  Tex.  146. 

In  this  case,  the  defendant  had  a  lien  on  the  fund  in  his 
hands,  collected  under  the  judgment  recovered  by  him  for 
plaintiff,  against  Durr  and  others,  for  such  reasonable  fees  as 
were  due  for  professional  services  rendered  by  himself,  or  his 
law-firm,  in  obtaining  such  judgment.  And  if  the  firm  of  Ar- 
lington &  Graham  were  also  retained  by  Jackson, — a  con- 
troverted question  of  fact,  which  was  properly  submitted  to 
the  jury, — they  were  entitled  to  a  like  lien  for  their  reason- 
able fees.  If  the  defendant,  with  a  knowledge  of  this  lien, 
had  paid  over  the  money  to  Jackson,  there  are  circumstances 
under  which  he  would  have  been  liable  for  any  loss  occa- 
sioned thereby  to  his  associate  counsel. 

An  attorney-at-law  is  held  to  the  exercise  of  reasonable 
diligence  and  skill,  and  is  liable  for  ordinary  neglect  in  tbe 
discharge  of  his  professional  services  ;  and  the  skill  required 
is  to  be  measured  with  reference  to  the  particular  duty  which 
he  undertakes  to  perform. —  Goodman  v.  Walker,  30  Ala.  482  ; 
O'Barr  v.  Alexander,  37  Ga.  195  ;  Wilson  v.  Buss,  20  Me.  421  ; 
Parker  v.  Balls,  28  Eng.  L.  &  Eq.  424. 

There  was  no  error  in  excluding  the  evidence  offered  by 
plaintiff,  of  the  continuance  of  his  original  suit  against  Durr 
and  others,  occasioned  by  the  necessity  of  an  amendment  to 
the  complaint.  It  does  not  appear  that  this  was  attributable 
to  any  negligence  on  the  part  of  the  attorneys, — to  say  nothing 
of  the  remote  and  speculative  nature  of  a  claim  for  damages 
based  on  such  a  contingency. 

The  court  properly  excluded  the  testimony  of  Jackson,  as 
to  the  conversation  between  him  and  Graham,  who  was  de- 
ceased at  the  time  of  the  trial.  The  estate  of  Graham  was 
interested  in  the  result  of  the  trial,  because  liable  to  refund 
to  Clopton  in  the  event  of  a  recovery  from  the  latter  by  Jack- 
son. Under  the  provisions  of  section  3058  of  the  Code  of 
1876,  which,  it  is  noticeable,  has  been  so  amended  as  greatly 
to  enlarge  the  scope  of  the  former  exception,  it  was  not 'per- 
missible to  testify' as  to  any  transaction  with  or  statement  by 
Graham.  The  reason  of  this  rule  of  exclusion,  imposed  by 
the  exception,  has  been  declared  to  be,  that  there  should  be 
no  admissibility  where  there  is  no  mutuality. — Kumpe  v.  Coons, 
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.  63  Ala.  448 ;  1  Whart.  406.  And  persons  beneficially  inter- 
ested, though  not  strictly  parties  to  a  suit,  have  been  held  to 
come  within  the  reason  and  operation  of  the  statute. — Drew 
V.  Simmons,  58  Ala.  463. 

The  bill  of  exceptions  recites,  that' the  defendant  offered  to 
prove  the  value  of  the  services  rendered  by  Arrington  &  Gra- 
ham, in  the  prosecution  of  one  Murphy ;  they  have  been 
employed  by  Jackson,  and  said  prosecution  being  connected 
in  some  way  or  another  with  the  transactions  between  plain- 
tiff and  Durr.  To  this  the  plaintiff  objected,  and  the  court  ■ 
overruled  the  objection.  Conceding  that  this  evidence  was 
inadmissible,  the  ruling  of  the  court  would  be  error  without 
injury,  as  it  does  not  appear  from  the  record  that  the  value  of 
such  services  was  ever  proved  in  the  progress  of  the  trial,  or 
that  any  evidence  was  introduced  touching  the  matter.  The 
assignment  of  error,  furthermore,  does  not  cover  the  objec- 
tion. 

Where  one  party  makes  a  proposition  to  settle  a  matter  in 
controversy  with  another,  on  a  condition  specified,  and  it  is 
rejected,  because  of  a  refusal  to  accept  the  condition,  the 
rights  of  the  parties  remain  unaffected,  and  they  are  legally 
placed  in  statu  quo.  The  offer  of  the  defendant  to  pay  the 
plaintiff  the  sum  of  three  hundred  and  fifty-seven  dollars, 
being  made  with  the  view  of  a  compromise,  and  the  condi- 
tion of  receiving  it  in  full  payment  of  the  judgment  being  re- 
jected, it  can  no  longer  have  any  bearing  on  the  case  ;  nor  is 
it  to  be  taken  as  a  confession  that  anything  is  due,  being  re- 
garded, in  the  eye  of  the  law,  as  a  mere  overture  of  pacifica- 
tion between  litigants. — 1  Greenl.  Ev.  §  192. 

The  rulings  of  the  court  were  in  accordance  with  these 
principles,  and  its  judgment  is  aifirmed. 

Stone,  J.,  not  sitting. 


Nunn  V.  Nunn. 

Bill  in  Equity  by  Executor,  asking  Instructions  as  to  Adminis- 
tration and  Settlement  of  Estate. 

1.  Diligence  required  of  administrators;  liahUity  for  interest. — Administrators, 
like  other  trustees,  "are  not  insurers,  and  are  not  expected  to  be  infallible"; 
but,  while  the  court  "does  not  wish  to  overturn  or  weaken  any  of  its  rulings 
heretofore  made  favoting  trustees  who  have  acted  in  good  faith  and  with  rea- 
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sonable  diligence,"  it  holds  that  there  was  no  error  in  this  case — an  appeal 
from  the  settlement  of  an  administrator's  accounts,  under  a  bill  asking  the 
instructions  of  the  court  in  the  administration  of  the  estate — in  charging  the 
administrator  with  interest  on  funds  in  hie  hands  collected  during  the  years 
1868-71,  after  the  expiration  of  six  months  from  the  time  of  collection  by  him, 
which  he  was  authorized,  by  an  order  ot  court,  to  lend  out  on  bills  of  exchange 
and  promissory  notes  with  two  good  sureties,  and  which  he  failed  to  lend  out; 
although  he  testified,  as  a  witness  for  himself,  "that  he  did  not  try  to  lend 
out  the  money,  because  he  considered  it  unsafe  to  do  so,  as  the  country  waa 
so  unsettled  that  he  did  not  know  who  was  safe  to  lend  money  to,  and  that  he 
never  used  any  of  the  moneys  belonging  to  the  estate  lor  his  own  benefit,  and 
never  mixed  or  mingled  it  with  his  own." 

2.  He-reference  to  register^  what  is  revisable. — After  the  register  has  made 
his  report  under  a  reference,  an  application  to  the  chancellor  for  a  re-reference 
of  the  matters  of  account,  in  order  that  the  party  asking  it  may  adduce  addi- 
tional evidence,  is  addressed  to  the  discretion  of  the  chancellor,  and  his  refusal 
ot  it  is  not  revisable  on  error. 

3.  Exception  to  register  s  report  in  stating  account. — To  enable  the  appellate 
court  to  revise  any  item  in  an  account  staled  by  the  register  under  a  relerence, 
an  exception  to  it  must  be  distinctly  reserved,-  as  required  by  the  rules  of 
practice. 

Appeal  from  the  Chancery  Court  of  Autauga. 

Heard  before  the  Hon.  Charles  Turner. 

The  original  bill  in  this  case  was  filed  on  the  14th  Novem- 
ber, 1859,  by  Lazarus  B.  Parker,  as  the  executor  of  the  last 
will  and  testament  of  William  Nunn,  deceased,  against  the 
widow  and  children  of  said  testator,  as  heirs  and  distributees 
of  his  estate,  and  legatees  and  devisees  under  his  will ;  and 
sought  the  instructions  of  the  court  in  the  administration 
and  settlement  of  the  estate.  The  testator  died  in  1858,  in 
said  county  of  Autauga,  where  he  resided,  leaving  a  large 
estate,  which  consisted  principally  of  a  plantation  and  slaves. 
The  will  was  duly  admitted  to  probate,  but  the  widow  dis- 
sented from  its  provisions,  and  also  renounced  her  right  to 
letters  testamentary  as  one  of  the  executors  named  m  the 
will.  By  the  provisions  of  the  will,  the  estate  was  to  be 
kept  together  until  the  children  severally  became  of  age. 
Formal  answers  to  the  bill  were  filed,  and  the  chancellor 
assumed  jurisdiction  of  the  estate.  In  December,  1865,  an 
interlocutory  decree  was  rendered,  "  that  the  executor,  at 
any  time  he  has  any  cash  funds  on  hand,  over  and  above 
what  may  be  needed  in  the  course  of  administration,  is 
authorized  to  loan  the  same,  on  bills  of  exchange,  or  prom- 
issory notes  with  two  approved  sureties."  In  February,  1868, 
Parker  resigned  as  executor,  by  leave  of  the  court,  and  made 
a  final  settlement  of  his  accounts ;  and  he  was  ordered  to 
"  pay  the  monej^s  in  his  hands  to  his  successor,"  Theodore 
Nunn,  who  was  appointed  administrator  de  bonis  non,  with 
the  will  annexed,  and  made  a  party  in  that  capacity,  "  and 
to  turn  over  all  other  property  to  his  successor";  and  it  was 
farther  ordered,  "  that  said  administrator  proceed  to  admin- 
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ister  said  estate  in  strict  accordance  with  the  previous 
orders  of  the  court,  with  leave  to  apply,  from  time  to  time, 
for  further  instructions."  Various  orders  in  the  cause  were 
made  from  term  to  term  ;  and  at  the  September  term,  1870, 
the  administrator  was  ordered  to  file  his  accounts  and  vouch- 
ers for  a  settlement.  At  the  May  term,  1871,  the  adminis- 
trator filed  his  accounts,  showing  the  amount  of  assets  which 
he  had  received  and  collected,  and  the  amount  of  his  dis- 
bursements and  expenses ;  and  the  chancellor  referred  the 
matters  of  account  to  the  register.  The  register  made  his 
report  at  the  next  term,  therein  charging  the  administrator 
with  interest  on  the  funds  in  his  hands,  after  the  expiration 
of  six  months  from  the  time  of  collection.  The  administrator 
filed  exceptions  to  the  report  on  this  account,  which  were 
overruled  by  the  chancellor,  and  the  report  confirmed  ;  and 
an  application  for  a  re-referehce,  in  order  that  additional 
evidence  might  be  adduced  on  the  question  of  interest,  was 
refused.  The  overruling  of  his  exceptions  to  the  report,  the 
refusal  of  the  application  for  a  second  reference,  and  the  decree 
on  the  account,  are  now  assigned  as  error  by  the  administrator. 
It  is  unnecessary  to  state  the  facts  relative  to  the  contested 
items  of  the  account,  as  they  appear  in  the  opinion  of  the 
court. 

Watts  &  Sons,  W.  H.  &  W.  T.  Northington,  and  Doster 
&  Abney,  for  appellant. 

GuNTER  &  Blakey,  and  G.  A.  Northington,  contra. 

STONE,  J. — In  the  partial,  or  annual  settlement  made  by 
appellant  in  1871,  he  was  charged  with  interest  on  the  sums 
of  money  which  had  come  into  his  hands  from  his  predeces- 
sor, and  from  other  sources.  The  administrator  excepted 
to  the  register's  report,  charging  him  interest  on  these  col- 
lections. The  register  allowed  six  months  to  the  adminis- 
trator, after  he  received  these  several  sums,  within  which  he 
charged  him  no  interest.  These  six  months  were  allowed 
to  him,  that  he  might  secure  a  safe  investment. — Harrison  v. 
Harrison,  39  Ala.  419.  There  had  been  an  order  of  the 
court,  authorizing  the  administrator  to  lend  out  the  funds  of 
the  estate,  on  bills  of  exchange,  or  promissory  notes,  with 
two  good  and  sufficient  sureties.  On  the  taking  of  this 
account  before  the  register,  Theodore  Nunn,  the  appellant, 
was  introduced  as  a  witness  by  the  guardian  ad  litem,  and 
testified,  "  that  he  did  not  try  to  loan  out  the  money,  because 
he  considered  it  unsafe  to  do  so,  as  the  country  was  so 
unsettled  that  he  did  not  know  who  was  safe  to  loan  money 
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to  ;  and  that  he  never  used  any  of  the  money  belonging  to 
said  estate  for  his  own  benefit,  and  that  he  never  mixed  or 
mingled  it  with  his  own."  The  time  referred  to  in  this  testi- 
mony was  from  1868  to  1871;  and  this  was  all  the  evidence 
before  the  register,  bearing  on  the  question  of  investing  the 
funds  of  the  estate. 

We  do  not  wish  to  overturn  or  weaken  any  of  the  rulings 
heretofore  made  in  this  court,  favoring  trustees  who  have 
acted  in  good  faith  and  with  reasonable  diligence.  They 
are  not  insurers,  and  are  not  expected  to  be  infallible. —  Gould 
V.  Hayes,  19  Ala.  595  ;  Henderson  v.  Simmons,  33  Ala.  291 ; 
Ferguson  v.  Loivery,  54  Ala.  510  ;  Foscue  v.  Lyon,  55  Ala.  440; 
Lyon  V.  Foscue,  60  Ala.  468.  On  the  testimony  above,  we 
do  not  think  there  was  error  in  charging  the  administrator 
with  interest  in  the  settlement  of  1871. 

After  the  report  of  this  account  had  been  made  to  the 
court,  the  appellant  filed  his  sworn  petition  in  the  Chancery 
Court,  in  which  he  set  forth  that,  on  the  taking  of  the  account 
before  the  register,  "  there  were  many  facts  and  cir.cumstances 
touching  the  same  that  he  failed  to  introduce  on  thafc.occa- 
sion,  from  the  fact  that  he  was  not  aware  at  that  time  that 
he  could  or  would  be  permitted  to  make  such  proof  ;  *  * 
that  he  made  honest  efforts  to  lend  said  money  to  solvent 
parties,  on  notes  and  personal  security,  and  could  not  do  so." 
The  petition  prayed  a  re-reference  of  the  account  to  the  reg- 
ister, and  stated  other  grounds  for  such  re-reference,  not 
necessary  to  be  here  noticed.  The  court  refused  the  prayer 
of  the  petition,  and  we  are  asked  to  review  and  reverse  the 
action  of  the  chancellor  in  this  regard.  This  question  is  in 
the  nature  of  an  application  to  take  further  testimony,  or  to 
re-examine  a  witness,  after  publication  passed.  Courts  are, 
and  should  be,  always  cautious  in  granting  such  orders. 
Harrell  v.  Mitchell,  61  Ala.  270,  and  authorities  therein  cited. 
The  question  of  re-reference  was  addressed  to  the  discretion 
of  the  chancellor,  and  will  not  be  reviewed. 

It  is  objected,  also,  that  in  the  settlements  by  the  adminis- 
trator-c/e  bonis  non,  made  after  the  settlement  of  1871,  he  was 
charged,  and  improperly  charge^l,  with  compound  interest, 
being  interest  upon  interest.  These  several  settlements  were 
made  May  20th,  1873;  May  20th,  1874;  May  20th,  1875; 
May  2Gth,  1876  ;  November  20th,  1877  ;  and  the  final  settle- 
ment made  May  l::5th,  1878.  There  was  no  exception  filed 
to  any  of  these  reported  accounts  and  settlements,  until  the 
final  accounting  in  1878.  It  was  then  sought  to  have  all  the 
accounts  re-cast,  and  the  alleged  compound  interest  elimin- 
ated therefrom.  As  we  understand  the  record  in  this  case, 
each  of  the  said  settlements,  except  the  final  one,  was  made 
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on  account  current  filed  by  the  administrator,  in  whicli  he 
charged  himself  witli  interest  on  the  balance  found  and 
decreed  against  him  on  the  last  preceding  settlement.  In 
these  conditions,  he  can  not  be  heard  to  complain ;  for,  con- 
sensus toUit  erroi^em.  Nor  is  he  injured  in  the  first  three  of 
those  settlements ;  for,  in  each  of  them,  his  disbursements, 
including  partial  distributions  made  by  him,  exceeded  the 
sum  of  the  interest  charged  against  him.  It  was  his  duty  to 
pay  administration  expenses,  and  to  pay  out  other  proper 
charges — even  including  partial  distributions — out  of  inter- 
est accumulated  in  his  hands ;  and  when  so  paid,  they 
became  an  invested  fund  to  his  credit,  drawing  interest  in  his 
favor.  So,  unless  the  interest  he  was  charged  with,  for  any 
given  year,  exceeded  the  gross  sum  of  his  disbursements, 
distributions  and  expenditures  during  that  year,  with  the 
interest  allowed  him  thereon,  he  was  not  charged  interest 
upon  interest. 

The  chancellor,  on  the  petition  of  appellant,  referred  the 
final  accoupt  back  to  the  register,  with  instructions  to  ascer- 
tain if   the  administrator  had  been  charged  interest  upon 
interest.      In    the   amended   report,    that   officer   evidently 
attempted  to  eliminate  all  compound  interest ;  for  he  charged 
no  interest  upon  interest.     In  one  item  we  confess  ourselves 
unable  to  understand  the  amended  report.     It  was  not  neces- 
sary, in  restating  the  account,  to  go  behind  the  settlement  of 
May,  1875.     Up  to  and  including  that  settlement,  the  annual 
disbursements  and  distributions,  for  which  the  administrator 
received  credit,  exceeded  by  a  considerable  sum,  each  year, 
the  interest  with  which  he  was  charged.     In  the  settlement 
of  ly75,  large  sums  were  allowed  as  credits,  for  expenditures, 
and  for  payment  in  full  to  some  of   the  legatees  who  had 
become  of  age.     In  this  way,  the  sum  of  the   assets,  which 
stood  at  $'26,081.33  on  the  debit  side  of  the  account  in  1875, 
was  reduced  to  $14,225.36  in.  the  settlement  of  1876.     This 
sum,  as  we  understand  it,  was  left  in  the  hands  of  the  admin^ 
istrator,  after  he  had  been  allowed  for  all  disbursements  and 
distributions,  up  to   and  including  the  settlement  o£  1875, 
In  the  restated  account,  the  register  first  took  an  account  of 
interest  accruing,  charging  the  administrator  with  each  year's 
interest,  but  computing  no  interest  upon  interest,  and  taking 
from  this  the  sums  of   the  disbursements   and  distributions 
for  those  several  years ;  and   in   this   way   he    ascertained 
there  was  an  excess  of  $702.62  of  all  interest  accrued,  over 
all  disbursements  and  distributions,  after  the  settlement  in 
May,  1875.     This  excess  of  interest,  $702.62,  was  placed  to 
the  debit  of  the  administrator  on  final  settlement,    but    he 
was  charged  no  interest  thereon.     This  carried  out  the  pur-. 
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pose  of  the  court,  not  to  require  interest  upon  interest.  But 
the  administrator  was  also  debited  as  follows  :  "  Amount  of 
above  allowed,  but  not  severed  from  the  corpus  of  the  estate, 
$2,710.36."  This  is  the  item  we  do  not  understand.  We  can 
not  learn  of  what  it  is  composed.  If  it  was  the  sum  of  the 
partial  distributions  made  by  him  during  those  years,  and 
for  which  he  had  received  credit  in  the  interest  account,  then 
the  charge  is  manifestly  right ;  for  those  distributions  should 
be  computed,  in  ascertaining  an  aggregate  sum  for  division. 
The  administrator  would  be  made  whole,  by  allowing  him 
credit  for  the  same  amount,  in  his  settlement  with  the  lega- 
tees. If,  however,  there  enters  into  this  sum  the  expenses 
and  disbursements  of  the  administration  proper — the  dis- 
bursements which  do  not  go  to  the  legatees  as  such — then  he 
was  improperly  charged ;  for  he  could  claim  no  correspond- 
ing credit  with  any  legatee,  to  make  him  whole.  Looking 
carefully  into  the  accounts,  we  can  make  out  only  some  $1,300 
of  distributions  allowed  as  credit  to  the  administrator  in  the 
interest  account;  and  if  we  are  correct  in-this,  then  this  sum, 
say  $1,300,  should  have  been  charged  against  the  administra- 
tor, instead  of  $2,710.36,  which  was  charged.  This  would 
produce  an  error,  to  the  prejudice  of  the  administrator,  of 
say,  $1,400.  The  register,  however,  in  making  his  final 
addition  of  debits,  committed  an  error  of  $990  in  favor  of  the 
administrator,  so  that  the  real  sum  with  which  he  was  charged 
was  $1,720.36,  instead  of  the  apparent  sum  of  $2,710.36. 
Hence,  according  to  our  estimates,  he  was  debited  with  only 
some  $400  too  much.  There  was,  however,  no  exception  in 
the  court  below  to  this  item  of  the  account,  and  we  can  not 
consider  it.— 1  Brick.  Dig.  770,  §§  1924,  1930,  1935. 
Affirmed. 


Green  v.  The  State. 

Indictment  for  Murder. 

1.  Territorial  operation  of  laws ;  local  jurisdiction  of  qffeitses  partly  perpe- 
trated in  different  countries. — The  laws  of  each  country  or  nation  are  local  in 
their  nature,  and  can  have  no  extra-territorial  operation  ;  yet  a  law  which  pro- 
vides  for  the  punishment  of  a  ci-iminal  offense  partly  perpetrated  within  the 
jurisdiction,  or  commenced  there  and  consummated  elsewhere,  is  a  legitimate 
exercise  of  legislative  power,  and  not  obnoxions  to  any  constitutional  pro-, 
vision. 

2.  Homicide ;  jurisdiction  of  prosecution,  where  blow  is  struck  here,  and  death 
ensues  elsewhere. — Under  the  statute  of  this  State  (Code,  §  4634),  which  is  a 
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valid  law,  ii  prosecution  for  murder  may  be  maintained  here,  in  the  county  in 
which  the  fatal  blow  was  struck,  although  the  death,  ensuing  within  a  year 
and  a  day,  occurred  in  another  State ;  and  the  prosecution  might  be  main- 
tained without  the  aid  of  the  statute,  since  the  crime  of  murder  consists  in 
the  infliction  of  the  fatal  wound,  coupled  with  the  necessary  felonious  intent, 
and  the  ensuing  death  is  but  the  result  or  consequence  of  the  unlawful  act. 

3.  Dying  declarations ;  admissibilUy  on  constitutional  grounds.  —  Dying  decla- 
rations, when  made  under  a  clear  conviction  of  impemiiug  death,  referring  to 
the  circumstances  immediately  attending  the  crime,  and  identifying  the 
accused  as  the  perpetrator,  are  competent  evidence  against  him  ;  and  though 
their  admission  is  an  exception  to  the  general  rule  excluding  hearsay  evidence, 
it  is  not  violative  of  the  constitutional  provision.  State  and  Federal,  which 
secures  to  the  accused  the  right  to  be  "confronted  by  the  witnesses  against 
him." 

4.  Refusal  of  charges  requested;  presumption  in  favor  of  judgment. — The 
refusal  of  a  charge  requested,  which  is  not  shown  to  have  been  reduced  to 
writing  (Code,  §  3109j,  will  be  presumed  to  have  been  refused  because  not 
asked  in  writing. 

Fkom  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  W.  B.  Wood. 

The  indictment  in  this  case,  which  was  found  at  the  Sep- 
tember term  of  said  court,  1879,  contained  but  a  single  count, 
which  charged  that  the  defendant,  James  D.  Gieen,  "unlaw- 
fully, and  with  malice  aforethought,  killed  Ephraim  W. 
Thompson  by  shooting  him  with  a  gun,  against  the  peace 
and  dignity  of  the  State  of  Alabama."  Having  been  arraigned, 
the  defendant  pleaded  not  guilty ;  and  the  trial  was  had  on 
issue  joined  on  that  plea.  "  On  the  trial,"  as  the  bill  of 
exceptions  states,  "  while  the  evidence  was  being  detailed  to 
the  jury,  the  State  offered  Lucius  Thompson  as  a  witness,  to 
prove  that  said  Ephraim  Thompson,  after  being  shot  in  Ala- 
bama, and  after  he  had  been  moved  into  the  State  of  Georgia, 
stated  that  he  felt  assured  he  was  bound  to  die  of  the  wound, 
and,  whilst  under  the  impression  that  he  would  die  from  it, 
said  that  James  D.  Green,  the  defendant,  shot  him  while  he 
was  living  in  Alabama ;  and  that  said  Thompson  did  die  of 
gunshot,  and  mortification  attendant  on  the  wound."  The 
defendant  objected  to  the  admission  of  this  evidence,  and 
moved  the  court  to  exclude  it  from  the  jury,  "  as  mere  hear- 
say evidence,  and  not  the  statement  of  a  witness  confronting 
the  defendant ";  and  he  duly  excepted  to  the  overruling  of 
his  objection,  and  to  the  admission  of  the  evidence.  The 
bill  of  exceptions  further  states,  that  "the  State  introduced 
evidence,  on  the  trial,  tending  to  show  that  the  defendant 
shot  said  Ephraim  Thompson  in  Colbert  county,  and  that 
said  Thompson,  after  he  was  shot,  moved  into  the  State  of 
Georgia,  and  there  died  of  the  wound."  On  this  evidence, 
the  defei^dant  asked  the  court  to  instruct  the  jury,  "  that 
unless  they  believe,  from  the  evidence  in  the  case,  that  said 
Ephraim  Thompson  died  of  the  wound  testified  of,  in  the 
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State  of  Alabama,  they  can  not  find  the  defendant  guilty  as 
charged  in  the  indictment ;"  also,  "  that  before  the  jury  can 
find  the  defendant  guilty  under  this  indictment,  they  must 
believe,  from  the  evidence,  that  the  said  Ephraim  Thompson 
died  in  the  county  of  Colbert  and  State  of  Alabama."  The 
court  refused  each  of  these  charges,  and  the  defendant  except- 
ed to  tbeir  refusal.  These  are  the  only  matters  shown  by 
the  bill  of  exceptions,  and  the  only  matters  here  urged  as 
error. 

W.  Cooper,  and  O'Neal  &  O'Neal,  for  appellant. — 1.  The 
laws  of  a  country  do  not,  and  can  not,  extend  beyond  its 
territorial  limits ;  and  it  can  not,  by  any  legislation  of  its 
own,  acquire  jurisdiction  of  offenses  committed  outside  of  its 
territory.  As  between  themselves,  each  State  is  a  complete 
and  independent  sovereignty,  and  has  exclusive  jurisdiction 
of  all  offenses  committed  or  consummated  within  its  borders. 
By  constitutional  provisions,  in  substance  the  same  since  the 
admission  of  the  State  into  the  Union,  the  venue  is  confined, 
in  all  criminal  prosecutions,  to  the  county  or  district  in  which 
the  offense  was  committed  ;  and  the  statute  under  which  this 
prosecution  was  instituted  and  maintained,  attempting  to 
give  jurisdiction  of  an  offense  consummated  in  Georgia,  is 
in  plain  violation  of  this  provision,  and  an  unwarranted  exer- 
cise of  legislative  power.  The  blow,  which  was  struck  in 
Colbert  county,  was  the  subject  of  prosecution  there  ;  but  the 
murder,  which  was  consummated  in  Georgia,  could  only  be 
prosecuted  in  the  courts  of  Georgia.  The  murder  was  not 
committed  when  the  blow  was  struck,  or  the  wound  inflicted: 
the  ensuing  death,  within  a  year  and  a  day,  was  a  constituent 
element  of  the  offense  ;  and  that  was  consummated  in  another 
jurisdiction.  These  principles,  as  enunciated  and  applied- 
in  analogous  cases,  are  sustained  by  the  following  authorities: 
Stazey  v.  State,  58  Indiana,  5 14;  Mo^rshaU  v.  State,  6  Nebr. 
I'iO  ;  State  v.  Holle>hecli,  36 Iowa,  112  ;  State  v.  Broion,  8  Nev. 
208 :  Pmple  v.  Williams,  24  Mich.  156 ;  State  v.  DunUey,  3 
Ired.  116 ;  United  States  v.  MagilJ,  1  Wash.  C.  C.  463  ;  United 
States  V.  Armstrong,  2  Curt.  446  ;  Biggs  v.  State,  26  Miss.  51 ; 
State  V.  Stoughton,  13  Sm.  &  Mar.  255  ;  4  Dallas,  429  ;  Tyler 
V.  People,  7  Mich.  472 ;  S.  C,  S  Mich.  320,  334 ;  1  Bishop's 
Crim.  Law,  99,  145,  156 ;  1  Bishop's  Crim.  Proc.  §§  45  et  seq. 
2.  Dying  declarations  are  mere  hearsay  evidence,  and 
their  admission,  against  the  objection  of  the  defendant,  is  a 
violation  of  the  constitutional  provision,  State  and  Federal, 
which  secures  to  the  accused,  in  all  criminal  prosecutions, 
the  right  to  be  confronted  by  the  witnesses  against  him. 
The  admission  of  such  declarations,  as  sanctioned  by  long 
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usage,  is  derived  from  tlie  common  law,  and  seems  to  liave 
been  unquestioned.  But  the  common  law,  it  niust  be  remem- 
bered, denied  to  persons  accused  the  aid  of  counsel,  and 
compulsory  process  for  witnesses ;  and  constitutional  pro- 
visions have  been  deemed  necessary  to  remedy  all  these 
abuses.  When  dying  declarations  are  admitted,  they  are 
the  testimony  of  the  dying  man  himself,  and  not  of  the  wit- 
ness by  whom  they  are  proved ;  and  though  the  sense  of 
impending  death  may  be  supposed  sufficient  to  dispense 
with  the  solemnity  of  an  oath,  the  defendant  had  no  oppor- 
tunity to  cross-examine  him  ;  and  that  is  the  right  which  the 
constitution  intended  to  secure  to  him.  Even  the  common 
law  did  not  permit  an  accused  person  to  be  affected  by  an 
examination  taken  in  his  absence,  because  he  could  not  cross- 
examine. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — The 
dying  declarations  of  Thompson,  as  proved,  came  fully  within 
the  rule  established  by  all  the  authorities. — 1  Wharton's 
Amer.  Crim  Law,  §§  670-71 ;  Rex  v.  Mosely,  1  Moody,  98  ; 
McLean  v.  The  State,  16  Ala.  672  ;  Oliver  v.  The  State,  17 
Ala.  587  f  Faire  v.  The  State,  58  Ala.  74.  The  record  does 
not  show  that  the  charges  refused  were  in  writing,  and,  for 
that  reason,  their  refusal  was  not  a  reversible  error. — Code, 
§  3109  ;  Jacohson  v.  The  State,  55  Ala.  151.  But  the  charges 
were  properly  refused,  because  they  did  not  assert  a  correct 
proposition.  When  a  fatal  blow  is  struck,  and  death  ensues 
within  a  year  and  a  day,  the  offense  is  murder ;  and  the 
crime  is  punishable  where  the  blow  was  struck,  without  regard 
to  the  place  where  the  consequent  death  occurs. — Code, 
§  4634  ;  1  Bishop's  Crim.  Proc.  §  67  ;  1  Bishop's  Crim.  Law, 
§  83  ;  2  Wharton's  Amer.  Crim.  Law,  §  1052  ;  Hex  v.  Hargrave, 
5  Car.  &  P.  170 ;  People  v.  Gill,  6  Cal.  637.  Statutes  similar 
to  ours  have  been  uniformly  held  constitutional. —  Nash  v. 
State,  2  Greene,  Iowa,  286 ;  Com.  v.  Parker,  2  Pick.  550 ; 
Com.  V.  Macloon,  10 1  Mass.  1  ;  Steerman  v.  State,  10  Mo.  503; 
State  V.  Pauley,  12  Wise,  537 ;  lUley  v.  State,  9  Humph.  657. 

80MEKVILLE,  J. — The  principal  question  involved  in 
this  case  is  that  of  sovereign  jurisdiction  in  the  matter  of 
homicide,  where  the  fatal  shot  or  blow  occurs  in  one  State, 
and  death  ensues  in  another.  The  appellant  Green,  being 
under  indictment,  was  convicted  of  the  murder  of  Ephraim 
Thompson,  and  sentenced  to  the  penitentiary  for  life.  The 
evid'ence  showed  that  the  act  of  shooting,  which  caused  the 
death,  took  place  in  Colbert  county,  Alabama,  where  the 
indictment  was   found   and   the   trial   occurred ;    and   that 
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Thompson  died,  within  a  year  and  a  day,   in  the  State  of 
Georgia. 

It  was  formerly  doubted,  at  common  law,  where  a  blow 
was  inflicted  in  one  county,  and  death,  by  reason  of  the 
injury,  ensued  in  another,  whether  the  offense  could  be  pros- 
ecuted in  either  county. — 1  East's  P.  C.  361 ;  1  Hale's  P.O.  426. 
The  better  opinion  seems  to  have  been,  however,  that  the 
jurisdiction  attached  in  the  venue  where  the  blow  was  inflict- 
ed.—ii.  This  difiiculty,  as  noted  by  Mr.  Starkie,  was  sought 
to  be  avoided  by  the  legal  device  of  "  carrying  the  dead  body 
back  into  the  county  where  the  blow  was  struck ;  and  the 
jury  might  there,"  he  adds,  "  inquire  both  of  the  stroke  and 
death." — 1  Stark.  Cr.  PI,  2d  ed.,  3-4,  note.  It  was  to  quiet 
doubts,  and  obviate  this  difficulty,  that  the  statutes  of  2d  and  ' 
3d  Edw.  VI,  ch.  24,  and  the  later  one  of  2  Geo.  II,  ch.  21, 
were  enacted  by  the  British  Parliament.  The  example  has 
been  followed  by  some  fourteen  or  fifteen  States  of  the  Amer- 
ican Union,  and  by  our  own  State  among  others.  These 
statutes,  though  different  in  phraseology,  are  similar  in  sub- 
stance and  purpose.  Their  manifest  design  seems  to  be,  to 
prevent  a  defeat  of  justice  in  administering  the  law  of  feloni- 
ous homicide  and  other  crimes,  by  rendering  the  jurisdiction 
certain. 

The  Alabama  statute,  as  comprised  in  section  4634  of  the 
Code  (1876),  reads  as  follows :  "  When  the  commission  of 
an  offense,  commenctd  here,  is  consummated  loithout  the  bound- 
aries of  this  State,  the  offender  is  liable  to  punishment  there- 
for; and  the  jurisdiction,  in  such  case,  unless  otherwise  pro- 
vided by  law,  is  in  the  county  in  which  the  offense  was  com- 
menced.'^ 

The  validity  of  this  statute  is  assailed,  as  being  beyond 
the  scope  of  legitimate  legislative  power.  It  may  be  con- 
ceded, that  the  laws  of  no  nation  can  operate  beyond  its  own 
territorial  domain  or  jurisdiction,  being  local  in  their  nature, 
and  co-extensive  only  with  the  limits  of  the  State  by  which 
they  are  enacted.  As  said  by  Story,  J.,  in  the  case  of  The 
Apollos,  9  Wheaton,  362,  "  they  must  always  be  restricted,  in 
construction,  to  places  and  persons  upon  whom  the  legisla- 
ture have  authority  and  jurisdiction."  It  is  a  safe  principle, 
perhaps,  to  be  asserted,'  that  a  crime  committed  in  a  foreign 
country,  and  in  violation  of  the  laws  thereof,  can  not,  by 
mere  legislative  fiction  or  construction,  be  constituted  an 
offense  in  another  country.  This  reasoning  does  not  apply, 
however,  to  a  case  where  a  crime  is  perpetrated  partly  in  one 
State  or  country,  and  partly  in  another ;  "  provided,"  as 
suggested  by  Mr.  Bishop,  "  that  what  is  done  in  the  country 
which  takes  jurisdiction,  is  a  substantial  act  of  wrong,  and 

Vol.  lxvi. 


1880.]  OF  ALABAMA.  45 

[Green  v.  The  State.  J 

not  merely  some  incidental  thing,  innocent  in  itself  alone." 
This  principle  must  be  subject,  perhaps,  to  reasonable  limi- 
tation.— 1  Bish.  Cr.  Law,  §  116. 

We  can  find  no  case,  where  statutes  of  this  character,  when 
subjected  to  judicial  interpretation,  have  been  declared  uncon- 
stitutional, especially  where  the  question  arose,  in  a  case  of 
homicide,  on  an  indictment  in  the  jurisdiction  where  the  fatal 
blow  was  given.  In  CommoniueaUh  v.  Parker,  2  Pick.  549, 
the  question  was  raised  as  to  the  repugnancy  of  a  similar 
statute  of  Massachusetts  to  the  constitution.  Chief-Justice 
IPaeker,  discussing  the  power  of  the  legislature  to  enact  such 
a  law,  says  :  "  Surely  an  act  of  the  legislature,  which  removes 
all  doubt  as  to  the  place  of  trial,  by  designating  the  county 
in  which  the  death  happened,  is,  in  no  respect,  a  violation 
of  the  spirit,  or  even  the  letter,  of  the  constitution." 

The  sovereign  right  of  States  to  enact  jurisdictional  laws 
of  this  kind,  though  often  questioned,  has  been  uniformly 
sustained,  and  notably  in  the  recent  case  of  Hunter  v.  The 
State  of  New  Jersey,  40  N.  J.  (Law  Eep.)  495.  There,  the 
mortal  blow  was  given  within  the  jurisdiction  of  New  Jersey, 
and  the  death  of  the  victim  occurred  in  Pennsylvania.  It 
was  held,  that  the  courts  of  the  former  State  had  cognizance 
of  the  crime,  by  force  of  a  statute  not  unlike  our  own.  So, 
in  the  States  of  Michigan  and  Missouri. — Tyler  v.  The  Feo- 
pie,  8  Mich.  321 ;  Sleerman  v.  State,  10  Mo.  503. 

If,  then,  we  consider  the  fatal  shooting  of  the  deceased  by 
the  appellant  as  the  commencement  merely  of  the  crime  of 
murder  charged  in  the  indictment,  and  that  the  death  of  the 
injured  party  was  the  consummation  of  the  offense  in  Georgia, 
the  statute,  conferring  jurisdiction  on  the  Circuit  Court  of 
Colbert  county,  the  alleged  venue,  was  valid,  and  not"  obnoxious 
to  legal  objection. 

We  need  not  rest  the  decision  of  this  question,  however,  on 
this  particular  construction  of  the  statute.  Our  view  is,  that 
the  crime  of  murder  consists  in  the  infliction  of  a  fatal  ivound, 
coupled  with  the  requisite  cotemporaneous  intent,  or  design, 
which  legally  renders  it  felonious.  The  subsequent  death 
of  the  injured  party  is  a  result,  or  sequence,  rather  than  a  con- 
stituent, elemental  part  of  the  crime.  This  principle  is  cor- 
rect, we  think,  at  least  so  far  as  affects  the  question  of 
jurisdiction. 

As  asserted  by  Patteson,  J.,  in  Rex  v.-  Hargrave,-5  Car.  & 
P.  170,  "  the  giving  of  the  blows  which  caused  the  death,  con- 
stitutes the  felony." 

In  Riley  v.  The  State,  9  Humph.  646,  the  question  was 
learnedly  discussed  by  the  Supreme  Court  of  Tennessee.  It 
was  held,  that  the  offense  wag  committed  at  the  place  of  the 
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blow,  though  the  death  occurred  elsewhere.  The  Tennessee 
statute  required  all  criminal  cases  to  be  tried  "  in  the  county 
in  which  the  offense  may  have  been  committed."  Green,  J., 
said :  "  That  [the  blow  j  alone  is  the  act  of  the  party.  He 
commits  this  act,  aod  the  death  is  only  a  consequence. 
Therefore,  when  the  legislature  enacts  that  the  party  shall  be 
tried  in  the  county  where  the  offense  may  have  been  com- 
mitted, they  intended  where  the  active  agency  of  the  perpe- 
trator was  employed." 

In  the  case  of  State  v.  Carter,  3  Dutcher,  499,  it  was  held 
by  the  Supreme  Court  of  New  Jersey,  that  an  indictment 
charging  a  felonious  assault  and  battery  in  New  York,  and 
that  the  injured  party  came  into  the  State  of  New  Jersey, 
and  there  died  from  its  effects,  charged  no  crime  against  the 
latter  State,  but  rather,  it  would  seem,  against  the  former. 

The  Supreme  Court  of  California,  in  the  case  of  The  People 
v.  Gill,  6  Cal.  637,  decided  that  the  crime  of  murder  is  com- 
mitted at  the  time  when  the  fatal  blow  is  struck.  There,  the 
statute  had  been  changed  between  the  time  of  the  offense  and 
the  death  of  the  victim,  and  provided  that,  upon  trials  for 
crimes  committed  previous  to  the  new  enactment,  the  offender 
should  be  tried  and  punished  under  the  laws  in  force  at  the 
time  of  the  commission  of  the  crime. 

These  views  are  in  harmony  with  the  conclusions  reached 
by  the  most  approved  text-writers  on  criminal  jurisprudence. 
1  Bish.  Cr.  Law,  §§  112-116.  We  conclude,  then,  that  the 
crime  charged  against  the  prisoner  was,  irrespective  of  the 
statute,  one  against  the  peace  and  dignity  of  the  State  ot  Ala- 
bama, and  properly  within  the  jurisdiction  of  the  courts  of 
this  commonwealth. 

The  appellant,  by  his  counsel,  farther  objects,  that  the 
dying  declarations  of  Ephraim  Thompson,  as  testified  to  by 
Lucius  Thompson,  are  inadmissible.  It  is  urged  that  they 
are  mere  hearsay  evidence,  and  their  admission  to  the  jury  is 
repugnant  to  that  clause  in  section  7  of  the  Declaration  of 
Eights,  which  gives  the  accused  the  right,  when  on  trial,  to  be 
"  confronted  by  the  witnesses  against  him." — Const.  (1875), 
Art.,  I.,§  7.  It  is  not  insisted  that  the  declarations  are  other- 
wise objectionable,  as  not  coming  within  the  usual  rule. 
They  were  uttered  under  a  clear  conviction  of  impending 
death,  and  had  reference  only  to  circumstances  immediately 
attending,  the  crime,  and  relating  to  the  identity  of  the  per- 
petrator.— 1  Greenl.  Ev.  156  ;  1  Whart.  Am.  Crim.  Law, 
§§  670-71 ;   Walker  y.  State,  52  Ala.  192. 

This  is  the  first  time  the  question  raised  has  been  present- 
ed for  the  decision  of  this  court.  For  more  than  a  half-cen- 
tury, dying   declarations  have   been  regarded  as  legal  and 
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admissible  evidence,  and  the  constitutionality  of  such  testi- 
mony has  gone  unchallenged  by  the  bar,  and  unquestioned 
by  the  judiciary  of  this  State.  The  fallacy  of  the  objection 
consists  in  the  supposition,  that  the  deceased  person,  whose 
dying  declarations  are  proved,  is  the  loitness  in  the  case.  The 
witness,  by  whom  the  accused  has  a  right  to  be  confronted, 
is  the  one  who  testifies  to  tlie  truth  of  such  declarations. 
Lucius  Thompson,  not  the  deceased,  is  the  witness  in  this 
case.  No  proposition  is  plainer,  than  that  this  clause  in  the 
Declaration  of  Rights  was  not  designed  to  proclaim  any  novel 
principle.  It  is  but  the  repetition  of  an  ancient  and  well- 
established  principle  of  the  common  law.  It  was  never 
construed  in  England,  whence,  with  our  great  system  of  com- 
mon-law jurisprudence,  it  was  derived,  to  exclude  such  evi- 
dence as  was  crystallized  into  that  system,  and  recognized  as 
a  vital  part  of  it,  upon  wise  principles  of  policy,  expediency, 
or  necessity. 

The  6th  article  of  the  amendments  to  the  Constitution  of 
the  United  States  is  in  the  same  language  as  the  clause  under 
discussion  in  our  Declaration  of  Rights,  and  so  it  is,  perhaps, 
embodied  in  the  various  constitutions  of  all  the  American 
States.  We  know  of  no  case  where  this  species  of  evidence 
has  ever  been  held  to  contravene  these  several  clauses  of  the 
various  State  Constitutions,  or  that  of  the  Federal  Govern- 
ment. The  decisions,  however,  are  numerous  to  the  contrary. 
Campbell  v.  State,  II  Georgia,  355  ;  Woodsides  v.  State,  2  How. 
(Miss.)  655  ;  Anthom/  v.  State,  1  Meigs  (Tenn.)  2(35  ;  Bobbins 
V.  State,  8  Ohio  St.  R.  [N.  S.]  131 ;  State  v.  Nash,  7  Iowa,  347  ; 
1  Whart.  Am.  Crim.  Law,  §  669. 

In  view  of  the  importance  of  this  case,  we  have  seen  fit  to 
consider  the  questions  raised  somewhat  at  length,  although 
the  record  fails  to  show  that  the  charge  asked  by  defendant 
was  in  writing,  and  it  is  not  error  for  the  court  below  to  refuse 
charges  requested  unless  they  are  in  writing. — Code  (1876), 
§  3109 ;  Jacobson  v.  State,  55  Ala.  151. 

We  see  no  error  in  the  rulings  of  the  Circuit  Court,  and  the 
judgment  is  hereby  aflSirmed. 
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Sullivan  v.  The  State. 

Prosecution  for  Carrying  Conceded  Weapons. 

1.  Proof  of  character,  or  reputation. — In  examining  a  witness  on  the  question 
of  character,  counsel  should  bp  allowed  to  vary  the  phi-aseology  of  the  ques- 
tion, so  as  to  place  the  subject  within  the  comprehension  of  the  witness.  The 
defendant  having  been  the  slave  of  witness'  lather  until  emancipated  by  the 
war,  and  continuing  to  live  in  the  same  ueighl)orhood  with  witness  for  several 
years,  and  being  well  known  to  him.  although  the  witness  states,  in  answer  to 
the  first  question,  that  he  does  not  "know  the  general  reputation  of  the  de- 
fendant in  the  neighborhood  in  which  he  resides,"  counsel  should  be  allowed 
to  ask  him,  whether  he  knows  the  defendant's  '"general  character  in  the  neigh- 
borhood," and  "whether  his  character  as  a  peaceable  and  law-abiding  man,  in 
the  neighborhood  in  which  he  lives,  is  good  or  otherwise." 

2.  Argument  of  counsel  to  jury. — It  is  exceedingly  difficult  to  lay  down  a 
rule,  beyond  which  counsel  shall  not  be  allowed  to  travel  in  their  argument  to 
the  jury  ;  and  the  presiding  judge  should  not  be  severe  in  arresting  the  argu- 
ment, because  it  may  seem  to  him  that  the  inference  is  forced,  the  analogy 
unnatural,  or  the  argument  illogical  ;  yet  counsel  should  not  be  allowed  to 
comment,  in  their  address  to  the  jury,  on  evidence  which  was  offered  and 
excluded,  and  the  court  should  arrest  such  argument  on  objection  being  made. 

From  the  County  Court  of  Madison. 

Tried  before  the  Hon.  William  Richardson. 

The  defendant  in  this  cause  was  prosecuted,  on  the  com- 
plaint of  one  Frank  Robinson,  for  carrying  a  pistol  concealed 
about  his  person.  On  the  trial,  as  the  bill  of  exceptions 
states,  the  State  introduced  one  Jeff  Garner  as  a  witness,  who 
testified  that,  "  within  twelve  months  before  the  filing  of  the 
affidavit  in  this  case,  he  went  to  the  mountion  in  Madison 
county,  to  cut  wood,  and  the  defendant  went  with  him ;  that 
the  defendant  had  with  him  a  pistol,  which  he  carried  in  his 
boot,  with  his  trowsers  pulled  down  over  his  boot  so  as  to 
conceal  the  pistol ;  that  he  took  out  the  pistol,  when  they 
got  to  the  mountain,  and  fired  it  at  a  tree,  and  laid  it  down  by 
a  log ;  and  that  he  said  he  carried  the  pistol  as  described,  to 
keep  any  body  from  seeing  it."  The  State  afterwards  offered 
to  prove,  by  Frank  Robinson  and  Newman  Jones,  "  that  the 
defendant  had  carded  a  pistol  concealed  about  his  person  at 
other  times  ; "  but  this  evidence  was  excluded  by  the  court, 
on  the  objection  of  the  defendant.  On  the  part  of  the  de- 
fendant, evidence  was  adduced  showing  that  ill-feeling  and 
jealousy  existed  between  him  and  said  Frank  Robinson ;  that 
Robinson  had  made  threats  against  him,  which  had  been 
communicated  to  him  ;  that  Robinson's  general  reputation  in 
the   neighborhood   was   bad,   "being  a  dangerous,  fighting 
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man,  who  had  cut  two  men  before  that  time,"  and  one  wit- 
ness testified  to  the  good  character  of  the  defendant. 
*' Charles  Thomas,  another  witness  for  the  defendant,  testi- 
fied that  the  defendant,  at  his  birth,  was  the  slave  of  witness* 
father,  and  witness  had  known  him  all  his  life ;  that  the  de- 
fendant had  hved  with  witness'  father  till  three  years  after 
the  war,  and  witness  lived  there  during  the  same  time  ;  that 
defendant  lived,  for  six  months,  on  a  plantation  adjoining 
witness'  place,  and  witness  saw  him  often,  and  knew  him  well. 
Defendant  then  asked  said  witness,  '  Do  j^ou  know  the  gen- 
eral reputation  of  the  defendant  in  the  neighborhood  in  which 
he  resides '  ?  The  witness  answered,  '  No,  sir.'  Witness 
further  testified,  that  he  lived  within  about  four  miles  of 
Newman  Jones,  and  knew  that  defendant  lived  on  said  Jones' 
place  during  the  whole  of  last  year.  Defendant  then  asked 
said  witness  these  questions :  '  Do  you  know  the  general 
character  of  the  defendant  in  the  neighborhood  in  which  he 
resides'?  'Is  the  character  of  the  defendant,  in  the  neigh- 
borhood in  which  he  lives,  as  a  man  of  peace  and  a  law-abid- 
ing man,  good  or  otherwise'?  'Is  the  character  of  the 
defendant  good  or  bad '  ?  The  State  objected  to  each  of 
these  questions,  and  the  court  sustained  the  objections  ;  to 
which  several  rulings  the  defendant  excepted.  The  court 
held,  that  when  the  witness  answered  that  he  did  not  know 
the  general  reputation  of  the  defendant  in  his  neighborhood, 
such  answer  showed  that  he  was  not  qualified  to  testify  as  to 
defendant's  character.  The  defendant  sought  to  prove  the 
bad  and  dangerous  character  of  said  Frank  Robinson  as  a 
fighting  man  ;  but  the  court  held  that  this  could  only  be  done 
with  or  by  witnesses  who  would  first  testify  that  they  knew 
his  reputation  in  the  neighborhood  in  which  he  lived  ;  to 
which  ruling,  also,  the  defendant  excepted." 

"  In  his  argument  to  the  jury,  the  solicitor  referred  to  the 
difficulty  in  securing  convictions  in  criminal  prosecutions,  and 
said,  '  If  the  court  had  not  excluded  the  evidence,  we  could 
have  proved  that  the  defendant  carried  the  pistol  concealed 
at  various  other  times  and  places.'  The  defendant  called  on 
the  court  not  to  allow  the  solicitor  to  base  an  argument  on 
evidence  not  admitted  ;  the  court  said  nothing,  but  the  solic- 
itor quit  that  part  of  his  argument.  After  arguing  the  case 
for  a  while,  he  resumed  his  argument  in  reference  to  the  said 
rejected  evidence,  when  the  defendant  made  the  same  objec- 
tion, and  said  that  he  reserved  an  exception  to  the  court's 
allowing  the  solicitor  to  argue  such  rejected  evidence.  The 
court  said  nothing.  The  solicitor,  after  arguing  the  case  for 
a  while,  again  referred  to  said  rejected  evidence  ;  the  defend- 
ant made  the  same  objection  ;  the  court  said  nothing,  and 
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the  defendant  again  excepted  to  the  court's  allowing  the 
solicitor  to  make  any  allusions  to,  and  arguments  upon,  said 
rejected  evidence." 

These  matters  are  now  urged  and  assigned  as  error. 

Walker  &  Shei-by,  for  the  appellant,  cited  Haley  v.  The 
State,  63  Ala.  87  ;  Bullard  v.  Lambert,  40  Ala.  204  ;  Ward  v. 
The  State,  28  Ala.  54 ;  McAdory  v.  The  State,  62  Ala.  162  ; 
Tucker  v.  Henniker,  41  N.  H.  318  ;  Mitchum  v.  State,  11  Geo. 
616. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J.— In  Haley  v.  The  State,  63  Ala.  83,  we  said : 
"  Character  is  the  estimation  in  which  one  is  held  in  the  com- 
munity ;  reputation — the  estimate  put  upon  him.  This  esti- 
mate may  be  just  or  unjust,  true  or  false  ;  still,  it  is  character. 
It  is  judged  by  many  things,  some  of  which  it  would  be  dif- 
ficult, if  not  impossible,  to  define.  All  the  authorities  admit, 
that  what  the  public  generally  say  of  a  person,  and  the  man- 
ner in  which  he  is  received  and  treated  in  society,  are  among 
the  tests  by  which  his  character  is  determined.  *  *  But 
these  are  not  the  only  sources  of  the  witness'  information. 
He  may  know  his  character,  although  he  never  heard  it  can- 
vassed, and  does  not  even  know  a  majority  of  his  neighbors." 
Reputation  is,  unquestionably,  a  source  from  which  character 
is  ascertained  and  determined.  But,  as  we  have  shown,  it  is 
not  the  only  source  of  information  on  which  the  conclusion  is 
based.  Character  is  a  word  of  broader  significance  than 
reputation.  True,  the  character  which  affects  the  question  of 
guilt  or  credibility,  in  legal  phrase,  is  almost  the  synonym  of 
reputation — the  estimate  placed  on  the  party  by  the  public. 
But  the  non-professional  witness  cannot  be  presumed  to  know 
this.  The  question  of  general  character  or  reputation,  is  one 
of  difficult  solution  to  a  majority  of  witnesses.  Counsel  should 
be  allowed  to  vary  the  phraseology,  or  sever  the  constituent 
parts  or  members  of  the  sentence,  so  as  to  place  the  subject 
within  the  comprehension  of  the  witness.  We  think  the 
County  Court  erred,  in  not  allowing  an  answer  to  the  inquiry, 
whether  the  witness  knew  the  general  character  of  the  de- 
fendant in  the  neighborhood  in  which  he  lived. 

There  is  a  second  exception  to  the  action  of  the  court 
below,  pending  the  trial  there.  Testimony  was  offered  by 
the  prosecuting  attorney,  which  was  ruled  out  as  incompe- 
tent. In  the  argument  to  the  jury,  the  said  attorney  stated 
to  them  what  he  could  have  proved,  if  the  court  had  not 
ruled  it  illegal     Counsel  for  the  defense  asked  the  court  to 
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arrest  this  line  of  discussion.  The  court  said  nothing,  but 
prosecuting  counsel  passed  to  another  subject.  Subsequently, 
the  attorney  for  the  prosecution  referred  to  proof  he  could 
have  made  but  for  the  ruling  of  the  court.  The  court,  being 
again  appealed  to,  to  interfere,  said  nothing,  and  defendant 
excepted.  The  prosecuting  attorney  again  dropped  that  line 
of  discussion.  A  third  time,  the  attorney  did  the  same 
thing ;  the  same  objection  was  made ;  the  same  silence  of 
the  court ;  an  exception  reserved,  and  the  attorney  again  de- 
sisted from  that  line  of  discussion. 

It  is  exceedingly  difficult  to  lay  down  a  rule,  beyond  which 
counsel  shall  not  be  allowed  to  travel  in  argument.  Illustra- 
tions, analogies,  inferences  from  facts  proved,  and,  in  many 
cases,  from  failure  to  introduce  proof,  or  to  explain  suspicious 
conduct,  when  it  appears  reasonable  that  such  explanatory 
fact  could  be  proved,  if  it  existed,  are  legitimate  subjects  of 
comment  and  argument.  A^d  presiding  officers  should  not 
be  severe  in  arresting  such  argument,  on  the  ground  that,  to 
their  minds,  the  analogy  or  inference  is  forced  or  unnatural, 
or  that  the  argument  employed  is  illogical.  When  necessary, 
that  function  can  be  much  better  performed  in  the  charge  to 
the  jury.  But,  counsel  should  not  be  allowed  to  state,  as 
facts,  anything  of  which  they  have  made  no  proof.  Juries, 
under  their  oaths,  can  look  only  to  the  testimony  allowed  to 
go  before  them.  True,  they  may  draw  natural  and  legiti- 
mate inferences  from  the  facts  developed,  but  they  can  gc  no 
farther.  The  County  Court  should  not  have  allowed  counsel 
to  comment  on  testimony  offered,  but  rejected  as  illegal. 
McAdory  v.  The  State,  62  Ala.  154. 

Keversed  and  remanded. 


Sherry  v.  Brown. 

Trial  of  Bight  of  Homestead  Exemption. 

1.  Homestead  exemption ;  waiver  of  right. — When  an  execution  from  a  jus- 
tice's court  is  levied  on  laud,  in  default  of  personal  property,  and  the  papers 
are  thereupon  transmitted  by  the  justice  to  the  next  terra  of  the  Circuit  Court, 
as  required  by  the  statute  (Code,  ^  3638),  a  claim  of  homestead  exemption,  if 
not  made  before  the  justice,  must  be  interposed  before  an  order  of  sale  is 
granted  by  the  Circuit  Court  {lb.  §§  2830-38),  or  it  will  be  held  to  have  been 
waived. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Louis  Wyeth. 
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David  P.  Lewis,  for  appellant. 
Humes  &  Gordon,  contra. 

SOMERYILLE,  J. — In  this  case,  Brown  recovered  judg- 
ment against  Sherry,  before  a  justice's  court,  upon  which  ex- 
ecution was  issued,  and,  in  default  of  personal  property,  the 
process  was  levied  by  the  constable  upon  certain  real  estate 
claimed  by  Sherry  as  a  homestead,  and  a  return  thiereof 
made  to  the  justice,  who  transmitted  all  the  papers  in  the 
case  to  the  ensuing  term  of  the  Circuit  Court  of  Madison 
county,  as  required  by  the  statute. — Code,  1876,  §  3638. 
Upon  the  cause  coming  to  be  heard,  the  court,  on  the  motion 
of  the  plaintiff,  directed  a  sale  of  the  land  for  the  satisfaction 
of  the  judgment.  The  judgment  entry  recites,  that  the  pro- 
ceedings before  the  justice  were  regular,  and  established  a 
judgment  against  the  defendant,  issue  of  execution,  and  levy 
on  land  for  want  of  personal  property,  and  notice  thereof^ 
and  that  no  sufficient  objection  was  made  to  the  granting  of  the 
motion  by  the  court. — Code,  §  3640. 

After  the  order  of  sale  ivas  made,  the  defendant  made  an  affi- 
davit, and  interposed  a  claim  of  exemption  to  the  property 
levied  on ;  which  was  contested  by  plaintiff  in  the  manner 
prescribed  by  section  2830  of  the  Code,  an  issue  made  up, 
and  the  process  was  returned  by  the  sheriff  to  the  Circuit 
Court.  Upon  the  trial,  the  court  ruled,  that  the  defendant 
had  toaived  his  right  of  exemption,  by  failing  to  file  his  claim, 
properly  verified  by  afl&davit,  with  the  constable  who  made 
the  levy,  and  before  the  order  of  sale  was  granted.  The  cor- 
rectness of  this  ruling  is  the  only  question  raised  for  our  con- 
sideration by  the  record. 

The  Code  provides,  that  "  in  no  case  shall  the  trial  of  the 
right  of  homestead  be  had  before  a  judge  of  probate,  or  jus- 
tice of  the  peace,  but,  if  a  contest  arise  under  section  2830,  con- 
sequent on  the  levy  on  lands  claimed  as  homestead,  of  process 
returnable  to  a  Probate  Court,  or  justice  of  the  peace,  the 
same  shall  be  returnable  to  the  next  term  of  the  Circuit  Court 
of  the  county,  and  there  tried  as  in  other  contests  before  the 
court."— Code,  §  2838.  A.n  issue  is  required  to  be  made  up 
and  tried,  as  in  other  cases,  at  "the  frst  term  of  the  court  to 
which  the  process  is  returnable." — lb.  This  is  the  term  to 
which  the  justice  is  required  to  submit  "  aU  the  papers  in  the 
cause,"  in  every  instance  where  there  is  a  levy  made  on  land 
under  execution  issued  from  his  court. — Code,  §  3638.  The 
Circuit  Court  is  authorized  to  direct  a  sale  of  the  land,  if  "  no 
suffficient  objection  is  made." — lb.  §  3640.  Taking  all  the  sec- 
tions of  the  Code  in  pari  materia  together,  we  think  the  legis- 
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lative  intention  can  be  perfectly  harmonized,  by  so  construing 
them  as  to  require  the  claim  of  exemption  to  be  presented  by 
way  of  contest,  as  siijficieyit  objection  to  the  granting  of  the  order 
of  sale  by  the  court.  The  affidavit  of  exemption  should  have 
been  filed  by  the  defendant  before  the  justice's  court,  and  re- 
turned to  the  ensuing  terra  of  the  Circuit  Court,  with  the  other 
papers  in  the  cause ;  and  the  issue  should  have  been  then 
and  there  made  up  and  tried,  before  the  order  of  sale  was 
made.  Having  failed  to  do  this,  the  opportunity  tendered 
by  the  statute  was  gone,  and  the  right  of  exemption  was 
waived.  Homestead  exemptions,  as  well  as  exemptions  of 
personal  property,  have  always  been  construed  by  our  courts 
as  mere  personal  privileges,  which  may  be,  and  are  held  to 
be  waived,  unless  claimed  at  the  time,  and  in  the  manner 
prescribed  by  law. — Martin  v.  Lite,  63  Ala.  406 ;  Daniels  v. 
Hamilton,  52  Ala.  105  ;  Thompson  on  Homestead  &  Ex.  §  646 ; 
Bell  V.  Davis,  42  Ala.  460. 

We  find  no  error  in  the  rulings  of  the  Circuit  Court,  and 
the  judgment  is  affirmed. 


Phillips,  Burtoff  &  Co.  v.  Wade. 

Action  on  Appeal  Bond,  against  Sureties. 

1.  Liability  of  surelies. — The  liability  of  the  surety  is  only  accessorial,  and 
can  not,  as  a  general  rule,  exceed  that  of  the  principal ;  but  this  rule  does  not 
apply,  where  the  law  reduces  or  absolves  the  liability  of  the  principal,  without 
the  fault  or  procurement  of  the  creditor. 

2.  Appeal  bond;  liability  of  sureties,  on  death  of  principal  and  insolvency  of 
his  estate. — On  appeal  troni  a  justice's  judgment,  the  appellant  having  died 
before  the  trial,  his  administrator  pleaded  the  insolvency  of  his  estate  ;  and 
the  issue  being  found  in  his  favor,  the  judgment  was  thereupon  certified,  to 
the  Probate  Court,  as  a  claim  against  the  estate,  and  was  paid  its  pro  rata 
share  of  the  assets.  Held,  that  the  sureties  on  the  appeal  bond  were  liable  for 
the  residue  of  the  judgment.     ^Overruling  Lunsford  v.  Baskins,  6  Ala.  512.) 

Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  the  appellants,  suing  as  part- 
ners, against  Miles  C.  Wade  and  J.  Paul  Jones,  as  sureties 
on  an  appeal  bond,  executed  by  them  jointly  with  their  princi- 
pal, Charles  T.  Jones,  since  deceased ;  and  was  commenced 
in  a  justice's  court,  on  the  26th  August,  1879.  The  plaintiffs 
had  obtained  a  judgment  against  said  Charles  T.  Jones,  in 
a  justice's  court,  for  $73.05  debt,  and  $2.70  costs ;  and  the 
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defendant  having  taken  an  appeal  from  that  judgment,  the 
appeal  bond  here  sued  on  was  executed,  in  the  penalty  of 
$150,  conditioned  "  that  the  said  Charles  T.  Jones  shall 
prosecute  to  effect  the  appeal  this  day  taken  by  him,"  "  or, 
if  he  fails  in  said  appeal,  shall  pay  such  judgment,  both  as 
to  debt  and  costs,  as  may  be  rendered  against  him  by  said 
Circuit  Court  of  Montgomery."  The  justice,  "  after  hear- 
ing the"  allegations  and  proof,"  rendered  judgment  against 
the  plaintiffs  ;  and  on  appeal  by  them  to  the  Circuit  Court, 
that  court  sustained  a  demurrer  to  their  complaint,  holding 
that  it  showed  no  cause  of  action  against  the  sureties.  The 
judgment  on  the  demurrer  is  now  assigned  as  error. 

J.  S.  Clabk,  and  S.  T.  Wert,  for  appellant,  cited  Dudley  v. 
Witter,  51  Ala.  456 ;  Summerhill  v,  Trapp,  48  Ala.  363  ; 
David  V.  Malone,  48  Ala.  428 ;  6  Porter,  32  ;  2  Brick.  Dig. 
375,  §32. 

C.  C.  Harris,  contra,  cited  Lunsford  v.  Bashins,  6  Ala.  512 ; 
3  Amer.  Rep.  316. 

STONE,  J. -Phillips,  Burtoff  &  Co.  recovered  judgment 
against  Charles  T.  Jones,  before  a  justice  of  the  peace, 
Jones  appealed  to  the  Circuit  Court,  executing  bond  therefor, 
with  Wade  and  J.  P.  Jones  as  his  sureties.  Before  the  cause 
was  tried  in  the  Circuit  Court,  Charles  T.  Jones  died,  and 
his  estate  was  declared  insolvent.  The  case  was  revived  in 
the  Circuit  Court,  against  the  administrator,  who  pleaded 
the  insolvency  of  the  estate.  A  trial  was  had  in  the  Circuit 
Court,  in  which  the  jury  found  the  issue  of  insolvency  in 
favor  of  the  defendant,  and  found  for  the  plaintiffs  the  amount 
of  the  claim  sued  on,  with  interest.  The  judgment  was  cer- 
tified to  the  Probate  Court,  and  in  the  settlement  of  the 
insolvent  administration,  the  pro-rata  share  of  about  twenty 
per  cent,  was  decreed  and  paid  to  plaintiffs.  The  residue  of 
their  judgment  was  left  unpaid.  The  present  suit  is  against 
the  sureties  on  the  appeal  bond,  to  recover  that  balance. 

What  we  have  stated  above  as  facts,  are  simply  the  sub- 
stance of  what  is  averred  in  the  complaint.  The  condition 
of  the  appeal  bond,  as  set  forth  in  the  complaint,  is,  to  pros- 
ecute the  appeal  to  effect,  or,  if  he  failed  in  said  appeal,  *'  to 
pay  such  judgment,  as  to  debt  and  costs,  as  may  be  rendered 
against  hiju  by  said  Circuit  Court."  The  judgment  rendered 
by  the  Circuit  Court  was  for  the  sum  of  eighty-one  5-100  dol- 
lars. There  was  a  demurrer  to  this  complaint,  which  the 
Circuit  Court  sustained ;  and  its  judgment  thereon  is 
assigned  as  error. 
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In  Bean  v.  Chapman,  62  Ala.  58,  we  said  :  "It  is  contended 
for  appellees  that,  being  only  sureties,  their  liability  is  acces- 
sorial, and  that  they  can  not  be  held  for  a  greater  sum  than 
their  principal  is  liable  to  pay.  The  foregoing  is  certainly 
the  rule,  in  a  proper  case.  Whenever  the  inquiry  is  one  of 
original  liability,  the  surety  can  not  be  held  to  a  greater 
extent  than  the  principal  is  bound  for,  *  *  But  the  rule 
is  very  different,  when  the  law  reduces  or  absolves  the  prin- 
cipal's liability,  without  the  fault  or  procurement  of  the  cred- 
itor. In  such  a  case,  the  principal's  defense  is  personal,  and 
does  not  affect  or  impair  the  surety's  liability,  unless  he  also 
have  a  personal  defense."  The  condition  of  the  bond,  in 
this  case,  was  to  prosecute  the  appeal  to  effect,  or  pay  such 
judgment  as  the  Circuit  Court  should  render.  The  appeal 
was  not  prosecuted  to  effect,  and  the  sureties  became  bound 
to  pay  the  judgment.  The  demurrer  to  the  complaint  should 
have  been  overruled. 

In  Lunsford  v.  Bashinf^,  6  Ala.  512,  both  the  reasoning  and 
conclusion  are  in  conflict  with  what  we  have  said  above. 
That  case  is  hereby  overruled. 

Reversed  and  remanded. 


Harden  v,  Darwin  &  Pulley. 

Bill  in  Equity  for  Foreclosure  of  3Iortgages. 

1.  Married  woman's  capacity  to  act  as  trustee. — At  common  law,  a  married 
woman  whs  not  incompetent  to  act  as  the  trustee  of  an  express  trust,  and 
might  exercise,  in  that  capacity,  all  the  powers  she  could  exercise  if  sole  and 
unmarried  ;  and  this  principle  is  strengthened  by  the  policy  of  modern  stat- 
utes, known  as  "  Married  Women's  Laws." 

2.  Implied,  or  resulting  trust,  as  against  wife.  — A.  married  woman  may,  also, 
in  equity  be  declared  a  trustee  in  tnvilum,  or  by  implication  of  law,  even  in 
favor  of  her  husband. 

3.  Resulting  trust,  arising  from  payment  of  purchase-money. — When  one  person 
pays  the  purchase-money  of  land,  while  the  title  is  taken,  in  the  name  of 
another,  a  court  of  equity  will,  on  clear  and  satisfactory  evidence,  hold  the 
latter  a  trustee  for  the  former ;  and  this  principle,  which  is  favored  in  equity, 
will  be  applied,  a'<  between  husband  and  wife,  on  clear  proof  of  intention, 
where  the  legal  title  is  taken  iu  the  name  of  the  wife,  and  the  purchase-money, 
or  a  part  thereof,  is  paid  by  the  husband  ;  although  the  presumption  arises  in 
such  case,  in  the  absence  of  proof  to  the  contrary,  that  it  was  intended  as  an 
advancement  to  the  wife,  or  a  provision  for  her. 

4.  Contracts  between  husband  and  wife  ;  voluntary  partition,  when  equity  would 
en/orce.— Notwithstanding  the  statutory  provision  that  "husband  and  wife  can 
not  contract  with  each  other  for  the  sale  of  any  property"  (Code,  §  2709),  and 
although  a  court  of  equity  scans  with  a  watchful  and  jealous  eye  all  transac- 
tions between  them  ;  yet,  as  between  them,  the  general  principle  will  be  ap- 
plied, that  where  parties  have  voluntarily  done  what  the  court  would  compel 
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them  to  do,  the  transaction  will  be  sustained  ;  as  where  they  make  voluntary 
partition,  executing  mutual  conveyances,  ol  lands  partly  paid  for  by  each,  the 
legal  title  being  taken  in  the  name  ot  the  wife  alone. 

Appeal  from  the  Chancery  Court  of  Madison. 

The  record  does  not  show  the  name  of  the  chancellor. 

The  bill  in  this  case  was  iSled  on  the  5th  December,  1879, 
by  Darwin  &  Pulley,  merchants  and  partners  in  trade,  against 
the  personal  representative  and  children  of  Benjamin  L. 
Harden,  deceased,  the  children  beiog  also  devisees  under  tli& 
will  of  his  deceased  wife,  Mrs.  Anne  E.  Harden  ;  and  Mrs. 
Mary  B.  Miller  was  also  joined  as  a  defendant.  The  bill 
sought,  principally,  a  foreclosure  of  two  mortgages  on  the 
same  tract  of  land,  executed  by  the  said  Benjamin  L.  Harden, 
an  account  of  the  mortgage  debts,  and  a  sale  of  the  lands  ^ 
and  other  relief  was  also  prayed,  generally  and  specially,  as 
applicable  to  the  facts  hereinafter  stated.  The  lands  con- 
veyed by  the  mortgages  consisted  of  portions  of  sections  14,. 
22,  and  23,  in  township  two  (2),  range  two  (2),  west,  contain- 
ing three  quarter-sections  ;  and  were  purchased  by  the  said 
Benjamin  L.  Harden,  on  the  23d  October,  1867, 'at  a  sale 
made  by  the  administrator  of  the  estate  of  Giles  Nance,  de- 
ceased, the  conveyance  being  taken  in  the  name  of  his  wife,. 
Mrs.  Anne  E.  Harden.  The  first  mortgagl^  on  this  tract  of 
land  was  executed  by  said  Harden  and  wife,  on  the  24th 
September,  1873,  to  Mrs.  Mary  B.  Miller,  to  secure  a  recited 
indebtedness  of  .$1,704.45,  as  evidenced  by  said  Harden's 
promissory  note,  of  even  date  with  the  mortgage,  and  pay- 
able on  the  1st  November,  1874.  The  mortgage  to  the  com- 
plainants was  also  executed  by  said  Harden  and  wife ;  was 
dated  the  8th  March,  1876,  and  was  given  to  secure  the  pay- 
ment of  said  Harden's  promissory  note  for  $1,500,  of  even 
date  therewith,  and  payable  on  the  1st  December,  1876. 
Copies  of  both  of  these  mortgages  were  made  exhibits  to  the 
bill. 

In  reference  to  the  title  to  these  lands,  the  bill  alleged 
that,  at  the  time  of  the  sale  by  Nance's  administrator,  said 
Harden  had  in  his  hands  about  $1,600  belonging  to  the  stat- 
utory separate  estate  of  his  wife,  a  part  of  which  she  agreed 
might  be  used  by  him  in  the  purchase  of  said  lauds,  "  pro- 
vided the  purchase  was  made  in  her  name,  and  the  convey- 
ance of  title  executed  to  her ;  with  the  understanding  and 
agreement,  that  the  conveyance  should  operate  only  as  a 
security  for  the  payment  of  the  purchase-money  paid  out  of 
her  said  separate  estate,  and  not  as  an  absolute  conveyance 
of  the  land."  The  price  paid  for  the  land  was  $2,800,  "  one 
third  cash,  and  the  balance  on  one  and  two  years  ;"  and  the 
bill  alleged  that,  of  this  sum,  said  Harden  paid  the  entire 
Voij.  lxvi. 
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amount  with  his  own  funds,  except  $1,000  which  belonged  ta 
his  wife ;  and  he  took  the  title  in  her  name,  pursuant  to  the 
agreement  between  them.  On  the  11th  January,  1869,  as  the 
bjl  further  alleged,  said  Harden  purchased  another  tract  of 
land  from  N.  P.  Wilburn,  being  a  part  of  one  of  the  same  sec- 
tions, and  containing  160  acres.  The  price  paid  for  this  tract 
was  $1,600,  of  which  sum  $600  belonged  to  Mrs.  Harden's. 
statutory  estate  ;  and  the  title  to  this  tract  was  also  taken  in 
her  name,  the  purchase  being  made,  and  her  funds  used,, 
under  a  similar  agreement  as  before.  On  the  7th  December, 
1872,  said  Harden  and  wife,  desiring  to  divide  these  lands  be- 
tween them,  as  they  recited,  in  proportion  to  the  amount  of 
purchase-money  paid  by  each,  jointly  executed  a  deed,  which 
was  attested  by  two  witnesses,  and  a  copy  of  which  was  mad& 
an  exhibit  to  the  bill,  in  the  following  words : 

"  Whereas  Benjamin  L.  Harden,  of  said  county,  at  a  sale 
made  by  Benjamin  R.  Nance,  as  administrator  with  the  will 
annexed  of  Giles  Nance,  in  the  name  of  his  wife,  Anne  E. 
Harden,  purchased  the  following  described  parcels  of  land,"^ 
describing  the  lands,  "at  and  for  the  sum  of  $2,820;  and 
ivhereas  the  said  Benjamin  Harden,  having  fully  paid  the  pur- 
chase-money, on  the  29th  day  of  January,  1870,  received  of 
said  Nance,  as  such  administrator,  a  deed  conveying  the  said 
lands  to  the  said  Anne  E.  Harden,  which  deed  is  of  record," 
&c.  ;  "  and  ivhereas,  on  the  11th  day  of  January,  1869,  the 
said  Benjamin  Harden  purchased  of  one  N.  P.  Wilburn  the 
following  described  land,"  describing  it,  "  and  having  fully 
paid  the  purchase-money  thereof,  the  sum  of  $1,600,  received 
from  said  N.  P.  Wilburn  and  wife  a  deed  conveying  the  said 
lands  [to]  the  said  Anne  E.  Harden  ;  and  whereas,  on  the  pur- 
chase of  said  lands  first  above  described,  the  said  Benjamin 
L.  Harden  used  $1,000,  the  separate  estate  of  his  wife,  pay- 
ing the  remainder  of  the  purchase-money  from  his  own  indi- 
vidual moneys ;  and  whereas,  on  the  purchase  of  said  lands 
above  described  from  said  N.  P.  Wilburn,  the  said  Benjamin 
L.  Harden  used  the  sum  of  $600,  the  separate  estate  of  his 
said  wife,  paying  the  remainder  of  the  purchase-money  from 
his  own  individual  moneys ;  and,  ivhereas  the  two  sums  so 
used  by  Benjamin  L.  Harden,  $1,000  and  $600,  constitute  the 
entire  separate  estate  of  said  Anne  E.  Harden ;  and  ivhereas 
the  said  deeds  were  made  to  her  solely  for  the  purpose  of 
securing  to  her  the  said  moneys  belonging  to  her,  so  used  in 
the  purchase  of  said  lands,  and  not  to  invest  her  with  an  ab- 
solute title  thereto  ;  and  ivhereas  the  said  Benjamin  L.  and 
Anne  E.  are  anxious  to  avoid  the  expense  and  delay  of  a  suit 
in  chancery  to  divest  said  Anne  E.  of  any  other  right,  title, 
claim  or  interest  in  said  lands,  than  such  as  might  be  neces- 
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sary  to  secure  her  the  payment  of  the  said  sum  of  $1,600  ; 
and  tvhereas  the  said  lands  conveyed  to  the  said  Anne  E.  by 
the  said  N.  P.  Wilburn  are  of  the  value  of  $1,600,  and  the 
said  Anne  E.  is  desirous  of  holding  and  retaining  the  said 
lauds  so  purchased  of  said  N.  P.  Wilburn,  free  and  exempt 
from  all  claim  thereon  which  her  husband,  the  said  Benjamin 
Harden,  could  or  might  prefer,  by  reason  of  the  facts  herein- 
before recited,  and  by  reason  of  any  claim  he  could  have 
thereon  as  her  husband  ;  ayid  ivhereas  the  said  Benjamin  L.  is 
willing  to  release  to  the  said  Anne  E.  all  claim  which  he 
could  have  on  said  lands,  by  reason  of  his  payment  of  part  of 
the  purchase-money  thereof,  and  all  right  or  claim  he  could 
have  thereon  or  thereto  as  her  husband,  on  her  releasing, 
surrendering,  and  conveying  to  him  all  the  right,  title,  claim 
and  interest  in  the  lands  first  above  described,  conveyed  to 
her  by  the  said  Benjamin  R.  Nance :  Now,  this  indenture 
witnesseth,  that  the  said  Anne  E.  Harden,  tor  and  in  consid- 
eration of  the  premises,  has  released,  relinquished,  surren- 
dered and  conveyed,  and  by  these  presents  doth  release," 
&G.,  "  unto  the  said  Benjamin  L.  Harden,  the  said  lands  above 
described  as  conveyed  to  her  by  the  said  Benjamin  R.  Nance, 
together  with  all  the  right  to  have  (?)  by  reason  of  the  con- 
veyance aforesaid  of  the  said  Benjamin  R,  Nance  ;  and  the 
said  Benjamin  L.  Harden,  for  and  in  consideration  of  the 
premises,  and  the  release  of  the  said  Anne  E,,  hath  released, 
surrendered  and  conveyed,  and  by  these  presents  doth  sur- 
render and  convey,  unto  the  said  Anne  E.,  her  heirs  and  as- 
signs forever,  all  the  right,  title,  claim  and  interest,  which 
he  could  or  ought  to  have,  in  and  to  the  lands  above  de- 
scribed as  purchased  of  the  said  N.  P.  Wilburn,  and  con- 
veyed by  him  to  the  said  Anne  E.,  by  reason  of  the  payment 
by  him  (said  Benjamin  L.)  of  $1,000  of  the  purchase-money 
thereof  ;  and  the  said  Benjamin  L.  doth  here  now  renounce, 
surrender,  relinquish  and  release,  unto  the  said  Anne  E.,  all 
right,  title  and  claim  to  the  possession  of  said  lands,  and  all 
right,  title  and  claim,  which  he  might  or  could  have  in  said 
lands  as  the  husband  of  the  said  Anne  E.,  whether  as  tenant 
by  the  curtesy  or  otherwise  ;  and  the  said  Benjamin  L.  doth 
further  covenant  and  agree,  to  and  with  the  said  Anne  E., 
that  she  shall  have  and  hold  the  said  lands  last  above  de- 
scribed to  her  sole  and  separate  use,  free  and  exempt  from 
all  claim  therein  or  thereto  which  he  now  has,  or  can  have, 
or  might  or  could  hereafter  have,  as  husband  of  the  said 
Anne  E.     In  wifnesft  ivhereqf,'"  &c. 

Both  of  the  mortgages  were  executed  subsequent  to  the 
execution  of  this  deed.  Mrs.  Harden  made  and  published 
her  last  will  and  testament  on  the  22d  September,  1876,  be- 
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queathing  and  devising  all  her  estate  to  said  infant  defend- 
ants, Lutie  W.  and  Henry  T.  Harden  ;  and  her  will  was  duly 
admitted  to  probate  on  the  16th  February,  1878  ;  but  the  date 
of  her  death  is  not  stated.  Benjamin  L.  Harden  also  died 
before  the  filing  of  the  bill,  but  the  time  of  his  death  is  not 
stated ;  and  letters  of  administration  on  his  estate  were 
granted  on  the  17th  September,  1879.  The  bill  prayed  an 
account,  foreclosure  of  the  mortgages,  and  sale  of  the  lauds  ; 
and  the  prayer  then  continued  thus :  "  And  if  your  orators 
are  mistaken  as  to  their  right  to  the  relief  prayed,  then  they 
pray  that  said  deeds  of  conveyance  to  said  Anne  E.  Harden 
may  be  decreed  to  stand  and  operate  only  as  security  for  the 
amount  of  her  moneys  used  in  the  purchase  of  the  lands  con- 
veyed by  them  ;  that  an  account  may  be  taken,  to  ascertain 
what  may  be  due  her  estate  on  account  of  the  means  thereof 
used  in  paying  for  said  lands ;  and  that  both  of  said  tracts 
of  land  may  be  sold  under  the  decree  of  this  court,  and  the 
proceeds  of  sale  applied  to  the  payment,  first,  of  what  may 
.  be  due  to  the  estate  of  the  said  Anne  E. ;  next,  to  the  pay- 
ment of  what  may  be  due  to  the  said  Mary  B.  Miller,  and 
then  to  what  may  be  due  to  your  orators  ;  and  for  such  other 
and  further  relief  as  the  nature  of  their  case  requires." 

The  guardian  ad  litem  of  the  infant  defendants  filed  an  an- 
swer, in  which  was  incorporated  a  demurrer  to  the  bill, 
specifying  fifteen  causes  of  demurrer,  among  which  were  the 
following  :  1st,  because  the  bill  shows  that  the  lands  con- 
veyed by  rhe  mortgages  were  the  statutory  separate  estate  of 
a  married  woman,  who  was  dead  when  the  bill  was  filed  ;  2d, 
that  the  entire  equity  of  the  bill  rests  on  the  deed  executed 
by  and  between  said  Harden  and  wife,  and  said  deed  is  void  ; 
3d,  because  the  bill  shows  that,  as  against  said  mortgagees, 
Benjamin  L.  Harden  "  had  a  right  to  give  said  real  estate  to 
his  wife,  or  to  buy  the  same  for  her  and  in  her  name  ;"  4th, 
because  said  Harden  and  wife  had  no  power,  by  any  contract 
or  transaction  between  them,  to  change  the  character  of  her 
statutory  estate  ;  5th,  because  the  wife  could  not  make  a  valid 
voluntary  conveyance  to  her  husband  ;  6th,  because  a  result- 
ing trust  cannot  be  established  and  enforced  against  the  wife, 
as  in  favor  of  the  husband  or  his  creditors,  on  the  facts  stated 
in  the  bill. 

The  chancellor  overruled  the  demurrer,  and  also  overruled 
a  motion  to  dismiss  the  bill  for  want  of  equity.  An  appeal 
from  this  decree  is  sued  out  in  the  name  of  the  infant  defend- 
ants, and  it  is  here  assigned  as  error. 

Walker  &  Shelby,  for  appellants. — When  the  husband  is 
free  from 'debt,  he  has  an  entire  and  absolute  right  to  purchase 
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land,  and  to  have  the  title  conveyed  to  his  wife ;  and  when 
this  is  done  without  any  fraudulent  intent,  "  it  becomes  as 
much  her  separate  property  as  if  it  were  purchased  with  her 
money  possessed  before  marriage." — Wells  on  Sep.  Prop,  of 
Married  Women,  §  93.  When  moneys  are  thus  invested  by 
the  husband,  they  are  presumed  to  be  intended  as  a  gift  or 
advancement  to  tbe  wife ;  and  there  is  no  presumption  of  a 
resultiog  trust  in  favor  of  the  husband. — Pickett  v.  Pipkin, 
64  Ala.  o20.  The  title  to  the  lands  having  vested  in  Mrs. 
Harden  as  a  part  of  her  statutory  separate  estate,  it  could 
only  be  divested  out  of  her  in  one  of  the  two  modes  author- 
ized by  the  statute — that  is,  by  the  joint  deed  ot  husband 
and  wife,  or  by  a  judgment  subjecting  the  lands  to  a  debt 
for  necessaries.  The  deed  executed  by  and  between  Harden 
and  wife  is  invalid,  and  has  no  legal  operation  or  effect. 
Hammond  v.  Thompson,56  Ala.  589.  It  is  void  as  a  contract 
between  husband  and  wife,  by  express  statutory  provision 
(Code,  §  2709),  and  because  it  is  an  attempt  to  change  the 
wife's  statutory  estate  into  an  equitable  estate,  which  is 
against  the  policy  of  the  law. — Coleman  v.  Smith,  55  Ala.  369. 
A  deed  from  the  wife  to  the  husband  is  absolutely  void. 
White  V.  Wager,  25  N.  Y.  328  ;  Kennamore  v.  Pyle,  4i  Indiana, 
275 ;  Preston  v.  Frye,  38  Md.  221 ;  Concord  Bank  v.  Bellis, 
10  Cush.  276  ;  Pierce  v.  Pierce,  25  Vermont,  511.  It  creates 
no  estoppel  against  either  the  wife  or  her  devisees. —  Gleddin 
V.  Stripler,  52  Penn.  400 ;  10  Cush.  276  ;  Herman  on  Estop- 
pel, 215.  The  title  and  property  remaining  in  the  wife,  the 
mortgages  sought  to  be  enforced  were  void. —  Wilkinson  v. 
Cheatham,  45  Ala.  337 ;  Davidson  v.  Lanier,  5 1  Ala.  318  ; 
Bibh  V.  Pope,  43  Ala.  190 ;  Coleman  v.  Smith,  55  Ala.  369 ; 
Williams  v.  Bass,  57  Ala.  486  ;  Chapman  v.  Abrahams,  61  Ala. 
108.  The  absolute  deeds  to  Mrs.  Harden  can  not,  under  the 
facts  alleged,  be  declared  to  operate  as  mortgages.  This 
would  be,  in  effect,  to  create  and  enforce  an  express  trust 
against  the  wife,  or  to  raise  a  resulting  trust  against  her,  by 
implication  of  law,  in  favor  of  her  husband  or  his  subsequent 
creditors.  Her  coverture  disabled  her  from  creating  an 
express  trust,  and  the  statute  requires  such  a  trust  to  be  in 
writing. — Code,  §  2 1.99.  That  a  resulting  trust  will  not  be 
implied  against  the  wife,  in  favor  of  the  husband,  is  settled 
by  the  authorities. — Wells  on  Sep.  Prop.  Mar.  Women,  225 ; 
Cairns  v.  Colburn,  104  Mass.  274 ;  Whitten  v.  Whitten,  3  Cush. 
192  ;  Lochenour  v.  Lochenour,  61  Indiana,  595  ;  Pickett  n.  Pip- 
kin, 64  Ala.  520. 

D.  P.  .Lewis,  and  Cabaniss  &  Wakd,  contra. — A  married 
woman  has  legal  capacity  to  become  a  trustee ;  asd,  a  fonrti- 
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oy^i,  she  may  be  declared  a  trustee  in  invitum. — 1  Bishop  oq 
Mar.  Women,  §§  700-01 ;  2  lb.  §§  1 15-20 ;  Gridley  v.  Wynant, 
23  Howard,  U.  8.  502 ;  Holman  v.  De  Nyse,  51  Ala.  95-9.  A 
court  of  equity  will  declare  an  absolute  deed  to  be  a  mort- 
gage, or  security  for  a  debt  only,  on  clear  and  satisfactory 
proof. — Parish  v.  Gates,  29  Ala.  254  ;  Browne  on  Stat.  Frauds, 
§§  438,  441,  445 ;  2  Bish.  M.  W.  §§  119,  125,  490.  Contracts 
between  husband  and  wife  will  be  enforced  in  equity,  when 
they  are  not  forbidden  by  statute,  nor  contrary  to  public 
policy.— 2  Story's  Equity,"  §  1372 :  3  Atk.  72  ;  WiUiams  v. 
3IauU,  20  Ala.  7z9  ;  Andreivs  v.  Andrews,  28  Ala.  432.  The 
general  principle  applies  in  this  case,  that  a  court  of  equity 
will  always  sanction  and  uphold  an  act  voluntarily  done  by 
the  parties,  which  it  would  have  compelled  them  to  do  on  a 
proper  application. 

SOMEKVILLE,  J.— The  principle  is  well  settled,  without 
conflict  among  the  authorities,  that  a  married  woman  could, 
at  common  law,  act  as  trusUe,  not  being  incapacited  to  do  so 
by  the  fact  of  coverture. — 1  Bish.  Marr.  Women,  §  700  ;  2  lb. 
§  115 ;  1  Perry  on  Trusts,  §§  48-9 ;  Hill  on  Trustees,  48 ; 
Lewin  on  Trusts  and  Trustees,  34-35.  And  the  principle  is, 
in  a  measure,  strengthened  by  the  policy  of  modern  legisla- 
tion, which  has  established  a  system  of  "  married  women's 
laws,"  encouraging  the  tenure  by  fem,mes  covert  of  separate 
estates  in  their  own  name,  and  for  their  own  benefit,  and 
conferring  on  them  the  right  to  s-ue  and  be  sued  alone  in 
certain  cases,  and  authorizing  them  to  devise  or  bequeath 
such  property  as  if  they  were  femm.es  sole. — Const.  1875,  Art.  X, 
§§  6-7 ;  Code,  1876,  §§  2704-2713,  2892. 

The  wife's  power  as  trustee,  over  such  property  as  she 
may  hold  in  trust,  seems  also  to  be  well  settled.  Chancellor 
Kent  says,  "  she  may  transfer  a  trust  estate,  by  lease  and 
release,  as  a  femme  sole." — 2  Kent's  Com.  151.  It  is  added 
in  Bishop  on  Married  Women,  §  700,  that  "  she  may  execute 
a  power  of  attorney  to  convey  such  an  estate,  and  a  convey- 
ance under  it  will  be  good.  She  may,  likewise,  bring  suits 
as  trustee,  which  has  been  allowed  where  her  husband  joined 
as  plaintiff  with  her." 

In  Gridley  v.  Jfynant,  23  How.  (U.  S.)  500,  it  was  said  by 
Campbell,  J. :  "  There  is  no  incapacity  in  a  married  woman 
to  become  a  trustee,  and  to  exercise  the  legal  judgment  and 
discretion  belonging  to  that  character.  A  trustee,  in  equity, 
is  regarded  in  the  light  of  an  instrument,  or  agent  for  the 
cestui  que  trust,  and  the  authority  confided  to  him  is  in  the 
nature  of  a  power.  It  has  long  been  settled,  that  a  married 
woman  may  execute  a  power,  without  the  co-operation  of 
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her  husband."  And  it  has  never  been  doubted,  we  may  add, 
that  she  may  act  as  agent,  either  for  her  husband  or  a  stran- 
ger, and  that  coverture  takes  from  her  no  capacity  in  this 
respect. — 1  Bish.  on  Mar.  Women,  §  701 ;  Lang  v.  Waters^ 
47  Ala.  624. 

The  doctrine  being  clear,  then,  that  the  wife  may  act  as  a 
trustee  of  an  express  trust,  the  reasons  are  more  forcible 
why  she  may  in  equity  be  declared  a  trustee  in  invitum,  or 
by  implication ;  trusts  of  this  nature  being  implied  as  intended 
by  the  parties,  or  forced  on  their  consciences  by  operation  of 
law. — 2  Story's  Eq.  Jur,  §  1195.  The  principle  is  favored  in 
equity,  that  where  one  person  pays  the  purchase-money,  and 
another  takes  the  title,  the  latter  will  be  treated  as  a  trustee 
of  the  former ;  but  the  facts  are  required  to  be  shown  by 
clear  and  satisfactory  evidence. — 2  Whart.  Ev.  §  266  ;  2  Sto- 
ry's Eq.  Jur,  §§  1195-6.  To  such  an  extent  have  resulting 
trusts  been  favored  by  the  law,  that  they  have  always  been 
excepted  fri'm  the  operation  of  the  statute  of  frauds,  and 
parol  evidence,  though  received  with  great  caution,  has  been 
uniformly  held  admissible  to  establish  the  c  llateral  facts 
from  which  they  may  be  implied. — 1  Greenl.  Ev.  §  266  ;  2 
Whart.  Ev.  §  10:^>5.  And  section  2199  of  our  present  Code, 
which  prohibits  the  creation  of  any  trusts  in  lands,  unless 
by  instrument  in  writing,  makes  special  exception  of  "  such 
as  result  by  implication  or  construction  of  law," — a  phrase 
which  has  been  properly  construed  to  leave  the  above  salu- 
tary principle,  as  to  their  establishment  by  parol  proof,  un- 
altered, and  remaining  as  it  was  at  common  law. — Robison  v. 
Rohison,  44  Ala.  227. 

And  although  the  principle  has  been  questioned,  we  are 
clear  in  the  view  of  its  soundness  and  policy,  as  applied  in 
favor  of  the  husband  as  against  the  wife.  It  is  true  that, 
where  the  husband  pays  the  purchase-money  of  land,  and 
the  title  is  taken  in  the  name  of  the  wife,  the  presumption 
would  be,  'prima  facie,  that  he  intended  to  make  an  advance- 
ment to,  or  provision  for  her  ;  just  as  in  the  case  of  parent 
and  child,  and  for  the  similar  reason,  that  he  is  deemed  to 
have  acted  from  motives  of  natural  love  and  affection. —  Wel- 
ton  V.  Divine,  20  Barb.  (N.  Y.)  9.  But  it  is  equally  plain, 
that  the  question  is  one  of  intention  purely,  and  this  pre- 
sumption is  liable  to  rebuttal. — 2  Bish.  Mar.  Women,  §§  11^- 
121.  It  was  said  bv  Nelson,  C.  J.,  in  Guthrie  v.  Gardner  and 
l^/e  (19  Wend.  414,  416),  that  "all  the  cases  concur,  that 
the  presumption  in  favor  of  a  provision  for  the  wife,  where 
the  deed  is  taken  in  her  name,  may  be  rebutted  by  the 
cotemporaneous  circumstances."  And  where  there  is  an 
agreement,  express  or  implied,  on  the  wife's  part,  to  .convey 
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to  the  husband  on  request  by  him,  there  is  a  clear  resulting 
trust.— 2  Story's  Eq.  Jur.  (12th  ed.)  §  1201r,  note  1  j  2  Bish. 
Mar.  Women,  §  124;  Cotton  v.  Wood,  25  la.  43;  also.  Cairns 
V.  Colbnrn,  lOi  Mass.  274 ;  JV kitten  v.  Whitten,  3  Cush.  191, 
197  ;  Fox  V.  Boherty,  30  la.  334. 

The  rule  is  not  different,  where  there  is  an  investment  of 
a  mixed  fund,  and  where  a  part  of  it  is  the  property  of  the 
husband,  and  a  part  that  of  the  wife.  The  resulting  trust 
may  be  established,  in  such  case,  for  the  husband's  part. — 2 
Bish.  Mar.  Women,  §  125  ;  Tharp  v.  Tharp,  3  Met.  (Ky.)  372. 
Under  the  allegations  of  the  bill  in  the  case  at  bar,  which 
were  admitted  to  be  true  by  the  demurrer,  as  far  as  well- 
pleaded,  there  clearly  appears  to  be  a  resulting  trust  in  favor 
of  Benjamin  Harden,  so  far  as  concerns  the  money  belonging 
to  him  which  was  invested  in  the  lauds,  the  title  of  which 
was  taken  in  the  name  of  Mrs.  Ann  Harden,  his  wife.  The 
mutual  deeds,  executed  between  the  wife  and  the  husband, 
were  designed  merely  to  separate  the  relative  interests  of  the 
parties,  and  should  be  sustained,  so  far  as  the  partition 
clearly  appears  to  be  fair  and  just.  She  must  be  regarded 
as  conveying  in  her  capacity  as  trustee,  under  the  recitals 
of  the  deed  and  the  admitted  facts.  Where  the  parties  have 
voluntarily  done  what  they  can  be  compelled  by  law  invol- 
untarily to  do,  the  transaction  will  in  equity  be  sustained. 

But  it  is  urged  that,  under  the  statute,  "  husband  and  wife 
can  not  contract  with  each  other  for  the  sale  of  any  property  " 
(Code,  1876,  §  2709) ;  and  that  this  provision  is  violated  by 
the  partition  and  mutual  conveyances  between  Harden  and 
wife  in  this  case.  We  do  not  consider  this  transaction  as  a 
contract  of  sale,  within  the  prohibition  of  the  statute.  It 
has  been  held,  that  it  does  not  inhibit  the  husband  from 
making  a  deed  to  the  wife,  in  payment  of  a  debt  due  her  by 
him. —  McMillan  v.  Peacock,  56  Ala.  127;  Helmetag  v.  Frank, 
61  Ala.  67  ;  Barclay  v.  Plant,  50  Ala.  509.  No  more  would 
it  prevent  a  wife,  who  holds  the  title  of  lands  in  trust  for  the 
husband,  from  executing  it  in  such  manner  as  she  could  be 
compelled  to  do  by  law.  But,  in  view  of  the  relation  of  the 
parties,  and  the  influence  which  the  husband  exerts  thereby 
over  the  conduct  of  the  wife,  all  transactions  of  this,  and  in 
fact  of  every  character  between  them,  will  be  scanned  with  a 
watchful  and  jealous  eye  by  courts  of  equity. 

These  views  settle  the  equity  of  the  bill,  and  make  it  unne- 
cessary to  consider  the  other  questions  raised.  The  "  Nance 
tract"  of  land  was  not,  under  the  principles  above  enunci- 
ated, the  property  of  the  wife,  but  of  the  husband ;  and  the 
mortgages  executed  by  him  to  Mary  B.  Miller  and  Darwin  & 
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Pulley,  were  valid  and  binding,  if  the  averments  of  the  bill 
be  taken  as  true. 

The  demurrer  was  properly  overruled,  and  the  decree  of 
the  chancellor  making  such  ruling,  and  refusing  to  dismiss 
the  bill  for  want  of  equity,  is  affirmed. 


Smith's  Executor  v.  Cockrell. 

JBill  in  Equity  by  Judgment  Creditor,  as  Purchaser  at  Sheriff's 
Sale,  against  Widow  and  Children  of  Deceased  Debtor,  as 
Fraudulent  Grantees. 

1.  Cancellation  or  return  of  deed. — When  a  deed  has  l>een  delivered  to  the 
grantee,  and  been  accepted  by  him,  its  return  to  the  grantor,  and  the  execu- 
tion of  a  new  deed  to  the  grantee's  wife,  do  not  affect  the  title,  which  still  re- 
mains in  the  grantee. 

2.  Removed  of  cloud  on  title  to  land ;  when  purchaser  at  sheriff's  sale  can  not  ask. 
A  purchaser  of  lands  at  sheriffs  sale,  under  execution  against  the  holder  of  the 
legal  title,  has  a  complete  and  adequate  remedy  by  action  at  law  ;  and  there- 
fore can  not,  before  recovering  the  possession  by  action  at  law,  maintain  a  bill 
in  equity  to  set  aside,  on  the  ground  of  fraud,  and  as  clouds  on  his  title,  con- 
veyances effected  by  the  debtor  in  favor  of  his  wife.  (SoMEBViiii>E,  J.,  dis- 
senting.) 

3.  tkile  of  lands  under  execution;  what  is  "perfect  equity." — The  "perfect 
equity  "  in  lauds,  which  the  statute  decLires  subject  to  levy  and  sale  under 
execution  at  law  (Code,  i^  3209 ),  is  that  of  a  purchaser  who  has  made  full  pay- 
ment of  the  purchase-mouej',  but  who  has  not  received  a  conveyance  :  the 
statute  does  not  extend  to  the  interest  of  a  purchaser  who,  having  paid  the 
purchase-money,  takes  a  conveyance  of  the  title  to  his  wife. 

4.  Equitable  relief  to  creditor,  acjainst  fraudulent  conveyances  by  deceased 
<lehtor. — A  judgment  creditor  may  maintain  a  bill  in  equity,  against  the  wife 
and  children  of  his  decased  debtoi,  to  set  aside  conveyances  fraudulently 
effected  by  the  debtor  in  his  life-time  (Code,  §^  3882.  3886)  ;  and  he  may 
have  this  relief  under  the  general  prayer,  although  his  bill  may  be  wanting  in 
equity  under  the  special  prayer,  asking  to  have  the  deeds  set  aside  as  clouds  on 
his  legal  title  before  recovering  the  possession  at  law. 

5.  Homestead  exemption  ;  in  lands  conveyed  to  wife. — As  against  creditors  of  a 
deceased  debtor,  a  homestead  exemption  may  be  claimed  by  his  wife  and  chil- 
dren, in  lands  which  he  bought  in  his  life-time,  although  the  conveyance  of 
title  was  made  to  the  wife,  and  the  creditors  seek  to  set  it  aside  as  fraud- 
ulent. 

6.  Same;  hy  what  law  determined,  and  extent  in  1865.— The  right  to  a  home- 
stead exemption,  and  its  quantity  and  extent,  as  against  creditors,  are  to  be 
determined  by  the  law  which  was  in  force  when  their  debts  were  created  ;  and 
where  the  debt  was  created  in  1865,  the  value  of  the  homestead  then  allowed 
being  $500,  a  homestfja^  can  not  be  claimed  under  the  law  of  1867,  which 
allowed  SI, 700. 

7.  Same;  allotment  by  commissioners. — An  allotment  of  a  homestead  by  com- 
missioners under  the  act  of  1867  (Rev.  Code.  §  2884),  allowing  a  retroactive 
operation  to  the  law  as  against  an  execution  creditor  whose  debt  was  con- 
tracted in  1865,  is  not  binding  on  the  creditor,  when  no  notice  of  the  proceed- 
ing is  given  to  him  ;  and  it  is  the  duty  of  the  slieriff,  having  knowledge  of  the 
facts,  to  sell  under  the  execution  notwithstanding  such  allotment. 
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Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  15th  July,  1875,  by 
Addison  G.  Smith,  as  the  executor  of  the  last  will  and  testa- 
ment of  Joseph  A.  Smith,  against  the  widow  and  children  of 
Robert  Johnson,  deceased ;  and  the  widow  having  died  pend- 
ing the  suit,  it  was  revived  against  A.  W.  Cockrell,  as  her 
special  administrator  ad  litem.  The  special  object  and  prayer 
of  the  bill  was  to  set  aside  on  the  ground  of  fraud,  and  as 
clouds  on  the  complainant's  legal  title  under  a  purchase  at 
sheriff's  sale,  conveyances  of  lands  which  said  Robert  John- 
son had  procured  and  effected  in  the  name  of  his  wife  ;  or,  if 
the  defendants  should  be  held  entitled  to  any  homestead  ex- 
emption, or  other  interest  in  the  lands,  to  have  the  same 
ascertained  bj'  the  decree  of  the  court,  so  that  the  lands 
might  be  sold  for  the  satisfaction  of  the  debt  due  to  the  com- 
plainant ;  and  the  general  prayer,  for  other  and  further  relief, 
was  added. 

The  complainant's  testator  obtained  a  judgment  against 
said  Robert  Johnson  on  the  19th  October,  1872,  in  the 
Circuit  Court  of  said  county,  for  $7,227.63 ;  the  suit  having 
been  commenced,  and  an  ancillary  attachment  sued  out,  on 
the  15th  September,  1865.  The  attachment  was  levied  on 
certain  personal  property,  a  tract  of  land  described  as  the 
"  Chapman  plantation,"  and  "  the  house  and  lot  in  Livingston 
on  which  said  Robert  Johnson  lives,  with  the  tract  of  land 
attached,  which  he  claims,  formerly  owned  by  P.  G.  Nash." 
The  property  described  as  the  house  and  lot  in  Livingston, 
with  the  lands  attached,  according  to  the  allegations  of  the 
bill,  "  constituting  one  tract  really,  embracing  the  town  prop- 
erty and  adjoining  lands,  and  forming  a  residence  and  farm 
of  about  one  hundred  acres,"  was  purchased  partly  from  P. 
G.  Nash,  and  partly  from  William  Lockard ;  and  this  is  the 
only  property  involved  in  the  suit.  On  the  rendition  of  the 
judgment,  an  execution  was  issued  thereon,  which  was  levied 
on  said  tract  of  land,  and  also  on  the  Chapman  plantation, 
and  also  a  vendifAoni  exponas.  "  At  the  time  of  said  levy,"  as 
the  bill  alleged,  "  the  real  estate  therein  described  was  the 
property  of  said  Robert  Johnson  :  he  had  already  obtained  a 
deed  from  said  P.  G.  Nash,  to  the  part  described  as  formerly 
owned  by  said  Nash  ;  yet,  with  the  fraudulent  purpose  of 
preventing  the  said  Joseph  A.  Smith  from  collecting  the  debt 
sued  for,  he  obtained  from  said  Nash  a  deed  to  his  wife,  Mrs. 
Martha  Johnson,  she  assenting  to  the  arrangement,  executed 
after  the  levy  of  said  attachment,  and  reciting  the  considera- 
tion as  paid  by  her.  With  the  like  purpose  and  intent,  and 
also  with  the  concurrence  of  the  said  Martha,  he  procured 
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from  said  William  Lockard  a  deed  to  her,  to  the  house  and 
lot  on  which  he  resided,  although  the  same  was  purchased  by 
his  own  means.  The  said  Martha  paid  nothing  whatever  for 
said  property,  and  never  did  own  anything,  except  what  she 
derived  from  the  bounty  or  fraud  of  her  husband."  Copies 
of  the  said  deeds  from  Nash  and  Lockard  to  Mrs.  Johnson 
were  made  exhibits  to  the  bill.  The  deed  of  Nash,  in  which 
his  wife  joined,  and  which  was  dated  the  11th  October,  186G, 
was  only  a  quit-claim  deed,  and  recited,  as  its  consideration, 
the  payment  of  $7/200,  "  in  the  fall  of  the  year  1864,  in  treas- 
ury-notes of  the  Confederate  States;"  and  a  memorandum 
at  the  foot  of  it,  signed  by  said  Nash,  and  made  with  a  view- 
to  the  stamping  of  the  instrument,  recites  that  "  the  value  of 
the  consideration  at  the  time  it  was  paid,  in  currency,  was 
less  than  $500."  The  deed  of  Lockard  was  dated  the  ist 
January,  1864,  and  recited,  as  the  consideration,  the  pay- 
ment in  hand,  by  Mrs.  Martha  Johnson,  of  $4,000,  and  con- 
veyed the  land  to  her  witli  the  usual  covenants  of  warranty. 

On  the  28th  January,  lo73,  after  the  levy,  and  before  the 
sale  of  the  lands  under  the  complainant's  execution,  the  said 
Robert  Johnson,  the  defendant  in  execution,  died  ;  and  the 
bill  alleged  that  he  was  insolvent  at  the  time  of  his  death, 
and  that  no  letters  of  administration  were  ever  granted  on  his 
estate.  On  the  10th  March,  1873,  after  the  death  of  said 
Johnson,  and  after  the  levy  of  said  execution  on  the  lands, 
but  before  the  sale  thereof,  Mrs.  Johnson  filed  her  affidavit, 
and  claimed  the  lands  now  in  controversy,  as  her  statutory 
•  separate  estate  under  the  said  deeds  from  Nash  and  Lockard, 
and  also  a  homestead  exemption  in  them  for  hei'self  and  chil- 
dren, on  the  ground  that  they  were  the  homestead  and  resi- 
dence of  said  Johnson  at  the  time  of  his  death,  and  were 
not  worth  more  than  $1,700.  On  the  filing  of  this  affi- 
davit and  claim,  the  sheriff  indorsed  on  it,  or  on  the  execu- 
tion (the  record  does  not  show  where  the  indorsement  was 
ma.de),  that  he  had  summoned  three  disinterested  freeholders, 
citizens  of  the  county,  naming  them,  "  to  set  apart  for  the  use 
and  benefit  of  .the  family  of  said  defendant  in  execution, 
Robert  Johnson,  the  exemption  allowed  by  law,  herein 
claimed."  The  commissioners  so  appointed  made  report  to 
the  sheriff"  that,  under  their  appointment,  they  had  set  aside 
"  seventeen  hundred  dollars  worth  of  said  real  estate,  being 
all  the  lands  of  'said  Johnson  embraced  in  this  levy  in 
this  case,  lying  north  of  the  Sucarnatchie  river,  and  east  of 
the  Livingston  and  Chiles'  Mill  road."  The  report  is  without 
date,  and  the  sheriff's  indorsement  is  without  date,  as  is  also 
his  return  in  these  words  :  "  Returned  for  the  instructions  of 
the  court  in  allowing  the  within  exemptions  in  the  premises  ;" 
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and  the  record  does  not  show  whether  this  return,  as  it  is 
called,  was  indorsed  on  the  execution,  or  on  the  report  of  the 
commissioners.  On  the  7th  April,  1873,  the  sheriff  sold  all 
the  lands  under  the  levy,  and  made  return  of  the  execu- 
tion, but  without  date,  in  these  words  :  "  In  pursuance  of  the 
within  annexed  advertisement,  I  proceeded  on  the  7th  April, 
1873,  to  sell  the  lands  therein  ;  the  plaintiff  insisting  and  de- 
manding that  all  of  the  lands  advertised,  including  the  part 
set  apart  by  appraisers  as  exemption  to  the  family  of  defend- 
ant, on  the  application  of  the  widow,  he  being  dead,  as  per 
report  herewith  returned  to  court,  should  be  sold  ;  which 
said  lands  were  purchased  by  the  plaintiff  in  execution, 
for  the  sum  of  seventy  dollars,  which  amount,  so  bid,  has  been 
paid." 

Having  made  the  sale,  the  sheriff  applied  to  the  court,  at 
the  next  ensuing  term,  "  for  instructions  in  the  matter  of  the 
sale  of  lands  as  the  property  of  Robert  Johnson."  The  mo- 
tion itself,  after  stating  the  case,  thus  proceeds  :  "  The  said 
sheriff  prays  the  guidance  and  protection  of  the  court,  in  the 
following  particulars :  The  order  under  which  he  made  said 
sale  did  not  provide  for  any  exemption  in  the  land  sold ;  and 
the  plaintiff  urged,  under  threat  of  holding  him  responsible, 
that  the  whole  of  said  lands  should  be  sold  ;  which  was 
accordingly  done  on  the  7th  April,  1873,  and  bid  off  for  the 
sum  of  $70.  The  widow,  Mrs.  Martha  Johnson,  made  appli- 
cation, before  said  sale,  for  exemptions  allowed  by  law  for 
herself  and  the  family  of  said  Robert  Johnson,  to  be  set  aside 
to  her  and  her  children  ;  and  the  exemptions  were  accord- 
ingly laid  off  by  commissioners  appointed  by  him  ;  and  the 
said  widow  insisted  upon  lier  rights,  and  that  of  the  family 
of  the  defendant  (?)  should  be  respected,  and  that  portion 
of  the  land  so  set  off  should  not  be  sold ;  so  that  this  sheriff, 
being  uncertain  as  to  his  duties  in  the  premises,  and  being  in 
peril  both  from  the  plaintiff  and  the  said  widow,  on  account 
of  these  conflicting  claims  and  mistakes  in  said  lands,  deter- 
mined to  sell  all  of  said  lands,  but  to  withhold  the  conveyance 
thereto  until  the  court  should  consider  the  questions  arising 
in  the  matter,  and  give  such  instructions,  and  make  such 
orders  in  the  premises,  as  will  protect  him  as  an  officer  of  this 
court.  And  he  now  files  herewith  the  execution  and  order  of 
sale,  the  claim  of  exemption  filed  by  the  widow,  and  all  the 
papers  and  records  in  the  premises ;  and  prays  the  court  to 
cause  the  said  Martha  Johnson  and  the  said  Joseph  A.  Smith 
to  appear  and  interplead  with  each  other,  so  as  to  settle  and 
determine  the  rights  of  each  in  the  premises,  and  protect  and 
hold  him  harmless,"  <fec.  Notice  of  this  motion  was  given  to 
Mrs.  Johnson,  but  the  record  does  not  show  that  any  notice 
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was  given  to  the  plaintiff.  At  the  April  term,  1874,  an  order 
was  entered  in  the  matter  of  the  motion,  as  follows :  "It  ap- 
pearing to  the  court  that  the  sheriff  has  made  a  deed  to  J.  A. 
Smith,  and  that  the  party  purchasing  has  since  died  ;  it  is 
ordered  that  sci.fa.  issue  to  the  representative  of  said  Smith, 
to  appear  and  show  cause  why  the  deed  should  not  be  set 
aside."  The  executor  appeared,  in  answer  to  the  sci.  fa.,  and 
filed  an  answer  ;  and  at  the  April  term,  1875,  at  his  instance, 
the  motion  was  dismissed. 

A  copy  of  Mrs.  Johnson's  claim  to  the  lands  was  made  an 
exhibit  to  the  bill,  and  the  following  allegations  were  made 
in  reference  to  it  and  the  allotment  :  "  The  said  Martha  pro- 
cured what  purported  to  be  the  report  of  commissioners  on 
exemptions,  setting  over  to  her  the  entire  land  now  in  dis- 
pute, embracing  the  tract  derived  from  the  said  Nasb  and 
Lockard,  as  of  the  value  of  Sl,700.  The  sheriff  disregarded 
said  pretended  allowance,  and  proceeded  to  sell  said  lands ; 
and  your  orator  insists  that  the  said  Robert  and  Martha 
Johnson,  having  procured  said  deeds  from  Nash  and  Lockard 
to  be  made  to  her  in  fraud  of  your  orator's  testator,  as  above 
set  forth,  no  exemptions  whatever  could  be  claimed  by  her; 
and  that  the  claim  which  she  interposed  to  the  sheriff,  of  the 
separate  estate,  was  made  under  oath,  and  she  is  therefore 
precluded  from  any  claim  of  exemptions.  Nevertheless,  she 
is  now  in  possession  of  said  lands,  and  has  been  in  posses- 
sion ever  since  said  sale,  claiming  them  as  her  own  separate 
estate,  and  also  for  herself  and  children,  as  exempt  property, 
they  all  residing  thereon  ;  and  your  orator  insists  that,  if 
there  could  have  been  any  claim  of  exemption  for  said  chil- 
dren, then  minors,  it  could  have  been  for  only  $500  in  value. 
But  what  is  their  precise  claim,  in  view  of  the  conflicting 
claims  of  their  mother,  your  orator  can  not  now  ascertain, 
without  the  intervention  of  this  honorable  court.  The  cash 
value  of  said  lands  was  largely  in  excess  even  of  the  $1,700 
valuation  of  the  exemption.  With  the  present  cloud  upon 
the  title,  your  orator  can  not  proceed  to  sell  said  land  by 
order  of  court,  for  division  among  heirs  or  devisees,  or  other- 
wise, for  any  thing  like  their  fair  value ;  nor  could  he,  if  suc- 
cessful in  a  suit  at  law  for  possession  against  said  Martha, 
who  claims  under  the  deeds  from  said  Nash  and  Lockard, 
hold  the  land  without  a  cloud  on  account  of  the  claim  of  the 
said  children."  The  bill  prayed,  therefore,  that  the  deeds 
from  Nash  and  Lockard  to  Mrs.  Johnson  might  be  declared 
fraudulent  and  void,  as  against  the  complainant's  rights  ; 
that  the  cloud  on  the  title  to  the  lands  might  be  removed ; 
that  the  defendants  be  required  to  propound  their  claims  and 
rights  to  the  lands,  and  their  right  of  exemption,  if  any,  be 
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ascertained  and  determined,  the  complainant  offering  to  pay 
its  value ;  that  the  value  of  the  rents,  during  the  defendants' 
occupation,  be  deducted  from  the  ascertained  value  of  their 
exemptions  ;  and  for  other  and  further  relief,  under  the  gen- 
eral prayer. 

An  answer  to  the  bill  was  filed  by  Mrs.  Johnson,  denying 
the  allegations  of  fraud,  asserting  the  validity  of  the  deeds 
from  Nash  and  Lockard,  and  insisting  on  the  conclusiveness 
of  the  action  of  the  commissioners  allotting  the  exemption 
in  the  lands  ;  a  copy  of  which,  with  the  proceedings  connect- 
ed with  it,  was  made  an  exhibit  to  her  answer.  A  demurrer 
was  incorporated  in  the  answer,  assigning  as  grounds  of  de- 
murrer— 1st,  that  the  complainant,  if  the  claim  asserted  by 
him  was  valid,  had  a  full,  complete  and  adequate  remedy  at 
law;  2d,  "  that  the  bill  seeks  to  enforce  a  judgment  at  law 
against  a  decedent,  alleged  to  be  insolvent,  against  lands 
upon  which  no  levy  was  made  in  the  life-time  of  the  dece- 
dent ;"  3d,  "  because  it  seeks  to  establish,  as  a  valid  convey- 
ance, a  deed  of  lands  executed  by  the  sheriff,  upon  a  sale  made 
after  the  death  of  the  decedent,  without  scire  facias  to  the 
heirs,  or  other  revivor  of  process  ;"  4th,  "  because  it  seeks  to 
establish  the  validity  of  a  conveyance  of  lands,  made  upon  a 
sale  thereof  by  the  sheriff,  after  said  lands  had  been  set  apart 
and  exempted  as  a  homestead,  by  commissioners  duly  ap- 
pointed by  the  sheriff  to  allot  said  exemptions,  which  said 
return  of  said  commissioners  remains  in  full  force."  This 
answer  and  demurrer  were  adopted  by  the  other  defendants. 

The  case  being  submitted  to  the  chancellor,  "for  decree  in 
vacation  upon  the  demurrer  to  the  bill,"  he  held  that  the 
action  of  the  commissioners  in  the  allowance  and  allotment 
of  the  exemptions  was  conclusive,  in  the  absence  of  an  alle- 
gation and  charge  of  fraud  in  their  action ;  and  he  therefore 
sustained  the  demurrer,  and  dismissed  the  bill.  The  chan- 
cellor's decree  is  now  assigned  as  error. 

Thds.  B.  Wetmoke,  and  E.  Chapman,  for  appellant. 

SnEDECOR  &  COCKRELL,  coiitra. 

SOMERVILLE,  J.— The  rights  of  the  appellant,  in  this 
case,  are  based  upon  a  claim  of  title  acquired  by  his  testator, 
Joseph  A.  Smith,  at  a  sheriff's  sale  of  certain  lands  made  on 
April  7,  1873,  in  which  appellees  set  up  a  right  of  homestead 
exemption.  The  purpose  of  the  bill  is  to  have  two  deeds, 
one  made  by  Nash,  and  the  other  by  Lockard,  declared 
fraudulent  and  void ;  each  conveying  land  to  the  wife  of  one 
Bobert  Johnson,  at  the  latter's  procurement,  he  having  ad- 
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vanced  the  purchase-money,  and  had  the  deeds  made  by  the 
grantors  directly  to  her.  These  deeds  are  prayed  to  be  can- 
celled, as  a  cloud  on  complainant's  title  ;  and  it  is  sought  to 
have  the  conflicting  interests  of  the  complainant,  and  the 
widow  and  children  of  defendant's  intestate,  adjusted  in 
reference  to  their  right  of  exemption  in  the  said  lands  pur- 
chased at  sheriffs  sale.  The  prayer  for  general  relief  is  also 
added. 

The  land  conveyed  by  Nash  and  wife,  to  Mrs.  Johnson 
stands  in  a  different  attitude  from  the  Lockard  tract.  If  the, 
statements  of  the  bill  be  presumed  to  be  true,  as  they  must 
be  on  demurrer,  the  legal  title  of  tliis  land  was  vested  in 
Robert  Johnson  at  the  date  of  the  levy  of  the  attachment,  by 
prior  conveyance  made  to  him.  The  redelivery  of  the  deed 
would  not  operate  to  divest  the  title. — Kimball  v.  Greig, 
47  Ala,  230.  The  testator  of  complainant,  who  purchased  at 
sheriff's  sale,  acquired  the  legal  title  of  this  tract  by  reason 
of  such  purchase.  He  could  clearly  maintain  an  action  of 
ejectment  at  law.  The  question  in  this  case  is,  would  such 
an  action  afford  the  complainant  a  remedy,  full,  complete  and 
adequate  for  all  purposes  ?  A  majority  of  the  court  concur  in 
the  affirmative  of  this  question,  and  give  their  opinion  in  a 
clear  and  elaborate  review  of  the  whole  subject.  From  this 
opinion  I  feel  impelled  to  dissent,  for  the  following  reasons  : 

Fraud,  in  my  opinion,  is  one  of  the  most  ancient  and  im- 
portant branches  of  chancery  jurisdiction.  It  is  justly  re- 
garded, by  all  courts  of  justice,  as  a  most  odious  thing,  and 
so  evasive  and  intangible  are  its  protean  shapes,  that  no  one, 
from  the  day  of  Lord  Eldon  down  to  the  present  time,  has 
ever  dared  attempt  to  accurately  define  it.  I  consider  it, 
therefore,  highly  impolitic  to  attempt  to  circumscribe  equity 
jurisdiction  in  all  matters  of  this  nature. 

It  is  said  in  Adams'  Equity,  that  the  jurisdiction  for 
rescission  and  cancellation  arises  where  a  transaction  is  viti- 
ated by  fraud,  as  one  of  the  several  grounds,  and  it  is  added  : 
"  The  avoidance  of  transactions  on  the  ground  of  fraud  is  a 
copious  source  of  jurisdiction  in  equity.  With  respect  to 
fraud  used  in  obtaining  a  will,  this  jurisdiction  does  not  exist." 
lb.  174-5. 

Judge  Willard,  in  his  work  on  Equity  Jurisprudence,  as- 
serts that  fraud  is  "  a  branch  of  jurisdiction  which  courts  of 
equity  exercise  concurrently  with  courts  of  law."  "This  juris- 
diction," he  says,  "  is  probably  co-eval  with  the  establish- 
ment  of  the  Court  of  Chancery,  and*  was  originally  exercised 
only  in  cases  where  there  was  no  remedy  by  the  ordinary 
course  of  law." — ^p.  145.  Again  :  "  In  cases  where  fraud  is 
not  penal,  equity  has  concurrent  jurisdiction  with  courts  of 
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law,  except  in  fraud  in  obtaining  a  will." — p.  145.  Mr.  Story, 
in  his  Equity  Jurisprudence,  styles  fraud  as  an  "  important 
head  of  concurrent  jurisdiction  in  equity,"  and  says  :  "It  is 
a  rule,  subject  to  few  exceptions,  that  courts  of  equity  exer- 
cise a  general  jurisdiction  in  cases  of  fraud,  sometimes  con- 
current with,  and  sometimes  exclusive  of  other  courts." 
§  184.  In  Kerr  on  Fraud  and  Mistake,  p.  43,  it  is  said  : 
"  Courts  of  equity  have  an  original,  independent  and  inherent 
jurisdiction  to  relieve  against  every  species  of  fraud,  not 
being  fraud  of  a  penal  nature."  The  single  exception  made 
is  fraud  in  obtaining  a  will. 

Many  of  our  most  learned  jurists  have  given  the  sanction 
of  their  authority  to  this  view,  in  opinions  of  this  court.  In 
Sheppard  v.  Iverson,  12  Ala.  97,  Goldthwaite,  J.,  says : 
"  Fraud  is  one  of  the  original  grounds  upon  which  courts  of 
equity  have  always  considered  themselves  as  entitled  to  en- 
tertain jurisdiction  ;"  citing,  to  sustain  tl^e  assertion,  Daniells' 
Ch.  Pr.  611,  and  Story's  Eq.  Jur.  §  184.  In  Planters'  &  Mer- 
chants' Bank  v.  Walker,  7  Ala.  926  (945),  Collier,  C.  J.,  says  : 
"Fraud,  it  is  said,  is  a  fruitful  source  Of  equity  jurisdiction. 
Sometimes,  the  wrong  which  it  does  can  only  be  repaired, 
and  justice  administered,  through  a  Court  of  Chancery ; 
while,  in  other  cases,  it  exercises  a  jurisdiction  concurrently 
with  law."  It  is  said  in  Wolff  v.  Sheltons  Exr,  51  Ala.  429 : 
"  Fraud,  mistake  and  account,  are  grounds  of  the  original 
and  auxiliary  jurisdiction  of  courts  of  equity." 

While  I  insist  on  this  principle,  as  thus  enunciated,  I  am 
fully  aware  of  the  decision  of  this  court  in  Dickinson  v.  Lewis, 
34  Ala.  643,  where  the  declaration  is  made,  that  fraud  alone 
does  not  authorize  a  party  to  seek  redress  in  chancery,  if  he 
has  a  plain,  complete,  and  adequate  remedy  at  law.  But  I 
take  it  as  undisputed,  that  this  proposition  is  to  be  confined 
to  cases  where  no  other  ground  for  interference  by  a  court  of 
chancery  is  shown.  This  was  directly  declared  in  Knotts  v. 
Tarver,  8  Ala.  743.  It  is  admitted,  also,  as  the  settled  doc- 
trine of  this  court,  that  a  person  having  the  legal  title  to 
land,  and  being  out  of  possession,  can  not  file  a  bill  for  the  re- 
moval of  a  cloud  from  such  title,  if  this  be  the  only  ground 
upon  which  he  seeks  the  aid  of  a  court  of  equity. — Arnett  v. 
Bailey,  60  Ala.  435 ;  Daniel  v.  Steivart,  55  Ala.  278.  In  the 
latter  case,  it  was  said,  that  "  the  complainant  must  first  re- 
cover the  possession  in  an  action  at  law." 

In  cases  of  this  kind,  where  the  outstanding  fraudulent 
conveyance  is  left,  after  suit  being  brought,  in  the  hands  of 
an  adverse  party,  I  can  not  see  that  an  action  of  ejectment 
at  law  would  fnrpish  a  complete  and  adequate  remedy.  No 
remedy  can  be  complete  and  adeq^uate  to  the  ends  of  justice, 
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which  leaves  a  fradulent  deed  in  the  possession  of  the  defend- 
ant, uncancelled,  or  uprescinded.  It  could  well  be  used  to 
depreciate  the  value  of  the  property,  and  would  still  be  a 
cloud  en  the  title,  as  it  could  be  again  perverted  to  harass 
the  true  owner  by  future  litigation. —  Ta}ypan  v.  Evans,  11 N.  H. 
311 ;  3  Wait's  Act.  k  Def.  p.  482,  §  8  ;  Kerr  on  Fraud  k  Mis. 
332-3.  And,  I  think,  this  conclusion  is  a  proper  sequence  of 
the  recognized  doctrine,  that  principles  of  equity  are  not  only 
remedial,  but  preventive  of  apprehended  injustice. — 1  Story's 
Eq.  Jur.  §  700. 

The  weight  of  authority  unquestionably,  in  my  opinion, 
favors  this  view,  including  both  the  text-writers  and  the  ad- 
judged cases.  The  only  case  favoring  the  adverse  view,  any 
where  to  be  found,  in  English  or  American  jurisprudence,  is 
that  of  Thigpen  v.  Pitt,  1  Jones'  Eq.  (N.  C.)  49,  decided  by  the 
Supreme  Court  of  North  Carolina.  Chief-Justice  Nash  there 
dissented  from  the  opinion  of  the  other  two  judges,  and  by 
the  force  and  logic  of  his  views  greatly  weakened  their  con- 
clusions. On  the  contrary,  the  Supreme  Court  of  Indiana,  in 
Frakes  v.  Broivn,  2  Black.  (Ind.)  294,  decided  the  same  ques- 
tion unanimously  the  other  way,  taking  the  view  which  I  have 
insisted  on.  The  complainant  had  purchased  at  sherijff's  sale, 
and  could  have  sued  in  ejectment ;  but  he  was  allowed  to  go 
into  equity  to  cancel  a  fraudulent  deed,  as  a  cloud  on  the  title. 
The  correctness  of  this  decision  in  Frakes  v.  Broiun  was  sus- 
tained by  the  Supreme  Court  of  Iowa,  in  Harrison  v.  Kramer, 
3  Clarke,  Iowa,  543. 

It  is  objected,  as  I  understand,  from  the  learned  opinion  of 
Mr.  Justice  Stone,  speaking  for  the  majority  of  the  court  in 
this  case,  that  these  cases  were  not  considered  at  length.  To 
my  mind,  this  objection  loses  its  force,  in  view  of  the  sim- 
plicit}'  of  the  elementary  principles  of  equity  which  lie  at  the 
basis  of  the  conclusion  reached. 

The  case  of  Leupold  v.  Krause,  95  111.  440,  a  very  recent  de- 
cision rendered  by  the  Supreme  Court  of  Illinois,  was  essen- 
tially like  the  one  under  consideration  at  bar.  The  com- 
plainant had  levied  execution  on  premises  fraudulently 
conveyed  by  husband  and  wife  to  a  third  person,  who,  in 
furtherance  of  the  fraud,  reconveyed  to  the  defendant's  wife. 
The  complainant  made  sale  of  the  premises,  which  were  oc- 
cupied as  a  homestead  at  the  time,  and  became  the  pur- 
chaser, receiving  a  sheriffs  deed.  He  filed  a  bill,  while  out 
of  possession,  and  prayed  to  have  the  cloud  removed  from  his 
title,  and  the  conflicting  rights  of  the  parties  adjusted.  The 
court  below  granted  the  relief,  and  the  decree  of  the  chan- 
cellor was  sustained  on  appeal  to  the  Supreme  Court.  I 
admit  that,  under  the  decisions  of  the  Supreme  Court  of 
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Illinois,  where  a  homestead  is  sold  under  execution,  the  pur- 
chaser is  not  permitted  to  bring  ejectment ;  but  this  is  for 
the  reason,  that  a  court  of  law  could  not  equitably  adjust  the 
rights  of  the  parties  in  all  such  cases. 

In  Biince  v.  Gallagher,  5  Blatch.  (0.  C.  Rep.)  481,  a  bill  in 
equity  was  sustained,  as  being  one  peculiarly  of  equitable 
cognizance,  which  was  filed  by  the  legal  owner  of  land  out  of 
possession,  to  annul  a  forged  deed,  and  have  it  cancelled  as  a 
cloud  on  complainant's  title.  In  granting  the  relief  prayed, 
the  court  said  :  "  This  cloud  [the  recorded  deedj  obscures  the 
true  state  of  the  title,  and  is  well  calculated  to  lead  to  misap- 
prehension, embarrassment,  and  mistaken  litigation.  As  the 
invalidity  of  the  deed  does  not  appear  on  its  face,  but  can 
only  be  made  apparent  by  extrinsic  evidence,  it  is  peculiarly 
the  duty  of  a  court  of  equity  to  sweep  it  away."  See,  also, 
Hamilton  v.  Cummings,  1  John.  Ch.  317. 

These  opinions  are  concurred  in  by  the  learned  author  of 
Bump  on  Fraudulent  Conveyances,  who  has,  perhaps,  inves- 
tigated this  subject  as  thoroughly  as  any  other  American 
writer. — Bump  on  Fraud.  Con.  520,  note  9.  He  says,  on  page 
508  :  ''The  remedy  most  frequently  used  is  a  bill  in  equity, 
because  a  court  of  equity  sifts  the  conscience  of  the  parties, 
and  removes  the  cloud  from  the  title.  Fraud  constitutes  the 
most  ancient  foundation  of  its  jurisdiction,  and  is  a  sufficient 
ground  for  its  interposition.  It  may  grant  relief,  although 
there  is  an  ample  remedy  at  law  ;  for  no  relief  is  adequate,  ex- 
cept that  ivhich  removes  the  fraudulent  title.  The  relief  in  equity 
is  different,  and  may  be  more  beneficial  than  that  given  by  the 
law."" 

In  Abbey  v.  Bank,  31  Miss.  434  (437),  Handy,  J.,  speaks  of 
the  jurisdiction  of  a  court  of  equity  to  set  aside  fraudulent 
conveyances,  as  "  well  established,  and  universally  recognized 
by  the  practice  of  our  courts."  He  adds  :  "  These  advantages 
of  proceeding  in  equity,  in  such  cases,  as  well  as  the  well- 
established  jurisdiction  of  that  court,  in  all  matters  of  fraud 
and  unconscientious  concealment,  show  that  the  remedy  au- 
thorized by  the  statute  is  concuirent  with  the  jurisdiction  of 
a  court  of  equity." 

The  Supreme  Court  of  New  Hampshire,  in  Dodge  v.  Gris- 
ivold,  8  N.  H.  425,  says :  "  Every  one,  who  is  at  all  acquainted 
with  the  subject,  knows  that,  in  cases  of  fraudulent  convey- 
ance of  real  estate,  the  remedy  at  law  is  not  complete  and 
adequate  for  all  the  purposes  for  which  a  plaintiff  may  claim 
relief,  and  bills  in  equity  are  now  sustained  in  such  cases 
everywhere." 

The  question  which  we  are  now  considering  is  a  novel  one 
in  this  State,  and  has  never  been  directly  under  review  by 
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this  court  But,  I  think,  the  entire  spirit  of  our  decisions  is 
adverse  to  the  North  Carolina  decision,  so  greatly  relied  on 
by  the  majority  of  the  court.  I  refer  briefly  to  a  few  of 
these. 

In  Marrioft  v.  Given,  6  Ala.  C94  (707),  Goldthwaite,  J., 
says,  in  reference  to  trials  of  legal  titles  at  law  :  "  In  relation 
to  real  estate,  the  same  question  [of  title]  was  usually  tried  in 
action  of  ejectment  by  the  purchaser  under  the  sheriff,  against 
the  tenant  in  possession,  claiming  under  the  disputed  title. 
Independent  of  these  modes  of  ascertaining  the  fact  of  fraud 
by  a  legal  suit,  the  creditor  was  permitted  in  equity  to  set 
aside  the  fraudulent  conveyance  as  an  obstruction  to  his  legal 
right." 

Ray's  Adrnr  v.  Womhle,  o6  Ala.  32,  37,  was  a  bill  filed  to 
set  aside  a  sheriff's  sale  of  lands  made  under  execution,  and 
cancel  the  sheriff's  deed  to  the  purchaser,  as  a  cloud  on  the 
title,  and  to  enjoin  an  action  at  law  on  the  deed.  A  demurrer 
was  interposed,  on  the  ground,  among  others,  that  the  com- 
plainant had  a  plain  and  adequate  remedy  at  law.  It  was 
admitted  that  the  Circuit  Courtunquestionably  had  power  to 
vacate  the  sale  of  the  lands  ;  but  it  was  further  said  :  "  The 
power  of  the  court  of  law  would  be  exhausted,  when  the  sale 
was  vacated.  The  deed  ivonld  remain  in  the  possession  of  the 
j:)urchaser,  and  could,  at  any  time,  be  used  as  evidence  by  him 
in  an  action  for  the  recover}'  of  the  lands,  compelling  the 
complainant,  or  those  claiming  under  him,  to  introduce  the 
evidence  of  the  vacation  of  the  sale,  to  repel  its  operation  and 
effect  as  evidence  of  title.  The  remedy  at  law  is  not,  therefore, 
adequate,  and  a  court  of  equity  had  jurisdiction  of  the  case 
made  by  the  original  bill." 

The  case  of  Waddell  v.  Lanier,  62  Ala.  347,  was  a  bill  filed 
by  an  administrator,  against  the  heirs  of  his  intestate,  who 
were  in  possession,  seeking  the  cancellation  of  a  deed  of  gift 
made  by  such  intestate  ;  the  relief  sought  being  based  on  the 
allegation,  that  its  execution  was  procured  by  fraud  and 
undue  influence,  and  was  therefore  voidable.  In  this  case, 
Brickell,  C.  J.,  said  :  "  It  is  no  objection  to  the  exercise  of 
the  jurisdiction,  in  the  particular  case,  that  there  may  also  be 
a  concurrent  remedy  at  law.  The  cancellation  of  the  convey- 
ance, which  a  court  of  equity  alone  can  decree,  and  an  ad- 
justment in  the  same  suit  of  matters  of  account,  which 
necessarily  exist  in  nearly  all  cases  of  this  kind,  render  the 
remedy  in  equity  more  adequate  than  any  which  can  be  pur- 
sued at  law." 

In  Lockett  v.  Hurt,  57  Ala.  198,  a  bill  was  sustained,  which 
was  filed  by  an  administrator  out  of  possession,  for  the  pur- 
pose of  setting  aside  a  sheriff's  deed  as  a  cloud  on  the  title  of 
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the  intestate's  lands  ;  the  deed,  it  is  trae^  being  considered 
only  voidable,  and  not  absolately  void. 

I  believe  the  tendency  and  spirit  of  these  decisions  are  in 
harmony  with  the  views  expressed  in  this  opinion.  I  am  of 
opinion,  that  where  a  creditor  has  elected  to  levy  upon  real 
estate,  fraudulently  conveyed  by  the  judgment  debtor,  and 
becomes  the  purchaser  ct  sheriff's  sale,  he  ought  not  to  be 
driven  to  his  action  at  law,  because  his  redress  there  is  not 
full  and  adequate. — Boi/cev.  Grundy,  3  Pet.  377;  Johnson  v. 
Hendleii,  5  Munf.  219;  Henshaw  v.  Atkins,  2  Root,  7  ;  Kerr  on 
Fr.  &  Mis.  47.  I  concur  with  the  assertion  of  Chief-Justice 
Shaw,  in  Gerrish  v.  Mace,  9  Gray,  235,  which  he  made  in 
reference  to  a  mere  equitable  title,  and  which  Nash,  0.  J.,  in 
Thigpen  v.  Pitt,  supra,  applied  as  well  to  the  purchaser  of 
legal  titles — viz.  :  "  The  purchaser  would  take  the  right  to  avoid 
all  fraudulent  conveyances,  and  incumhro,ncesy  I  think  it  ex- 
tremely hazardous  to  the  administration  of  justice,  to  curtail 
or  embarrass  this  potent  and  necessary  jurisdiction  of  courts 
of  chancery  iu  matters  of  fraud,  which  courts  of  equity 
especially  should  always  abhor  as  nature  does  a  vacuum. 

The  other  laud,  mentioned  in  the  bill  as  being  conveyed  by 
William  Lockard  to  Mrs.  Johnson,  occupies  entirely  another 
status.  This  tract  includes  the  lots  on  which  the  homestead 
is  situated,  and  the  purchase-money  expended  for  it  was  paid 
by  the  defendant  in  execution,  Robert  Johnson.  Whether  an 
interest  of  this  character  constitutes  such  a  "  perfect  equity  " 
within  the  meaning  of  section  3209  of  the  Code  (1876),  as  to 
be  the  subject  of  sale  under  execution,  was  left  undecided  by 
Mr.  Justice  Stone,  in  You  v.  Flinn,  34  Ala.  409.  We  adopt 
the  conclusion  reached,  on  this  subject,  by  Brickell,  C.  J.,  in 
the  case  of  Shaiv  dt  Cox  v.  Lindsay,  60  Ala.  344,  where,  in  con- 
struing this  section  of  the  Code,  he  says  :  "The  perfect  equity, 
which  the  statute  subjects  to  levy  and  sale,  under  execution 
at  law,  is  of  one  class  only — that  of  a  vendee,  who  has  paid 
the  purchase-money."  This  construction  better  harmonizes 
with  the  general  spirit  of  our  previous  judicial  decisions, 
and  with  a  sound  public  policy,  which  disfavors  that  sacrifice 
of  a  debtor's  property,  that  always  follow  the  subjection  of 
imperfect  titles  to  forced  sales  under  the  hammer  of  the 
sheriff,  as  strikingly  illustrated  in  this  particular  case.  Our 
conclusion  necessarily  is,  that  the  interest  in  these  lands, 
which  was  sold,  and  purchased  by  complainant's  testator, 
not  being  subject  to  levy  and  sale,  he  acquired  by  such  pur- 
chase no  title,  legal  or  equitable. 

We  are  of  opinion,  however,  that  the  facts  stated  in  the 
bill  are,  under  the  general  prayer  for  relief,  sufficient  to  give 
the  complainant  standing  in  a  court  of  equity  as  a  creditor. 
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seeking  to  subject  to  the  payment  of  his  debt  the  property  of 
a  debtor  alleged  to  have  been  transferred  in  fraud  of  his 
legal  rights,  and  contrary  to  the  provisions  of  the  statute. 
Code  (187()),  §§  3882,  3886. 

The  right  of  the  creditor,  in  such  cases,  is  usually  to  have 
a  trust  in  the  land  declared  in  his  favor,  and  have  it  subject- 
ed to  satisfy  his  claim,  unless  obstructed  in  the  enforcement 
of  such  equitable  remedy,  by  the  interposition  of  some  valid 
defense. 

It  is  objected,  that  the  title  of  this  land  being  in  Mrs.  John- 
son, no  homestead  exemption  can  be  claimed  in  it  for  the 
family.  This  fact  would  not  preclude  the  claim,  if  it  be 
otherwise  allowable.  In  such  cases,  equity  treats  the  convey- 
ance as  having  been  to  the  husband,  and  protects  the  family 
in  any  lawful  claim  of  exemption. — Thompson  on  Home- 
stead &  Ex.  §  411 ;  Edmonson  v.  Meacham,  50  Miss.  40. 

The  question  is  raised  as  to  the  force  and  effect,  as  against 
an  execution  creditor,  of  an  allotment  of  a  homestead  made 
by  commissioners,  appointed  by  the  sheriff  under  the  au- 
thority of  section  2881  of  the  Revised  Code  of  Alabama. 
This  section,  which  was  in  force  on  April  7,  1873,  the  date 
of  sale,  provides  as  follows  :  "  The  value  of  the  real  property 
must  be  ascertained  by  three  disinterested  freeholders,  to  be 
summoned  by  the  sheriff  for  that  purpose.,  who  must  be  sworn 
to  make  the  Valuation  fairly,  and,  if  necessary,  must  set  off 
the  lands  by  metes  and  bounds,  and  are  entitled  to  two  dol- 
lars a  day,  to  be  paid  by  the'  defendant  in  execution." 

There  is  no  method  provided  for  excepting  to  the  report  of 

these  freeholders,  nor  is  any  notice  required  to  be  given  to 

the  plaintiff  in  execution,  unless  we  construe  it  to  be  demand- 

■ed,  by  necessary  implication,  in  the  teeth  of  statutory  silence, 

Wilburn  v.  McCalley,  ()3  Ala.  436. 

It  is  readily  conceded,  that  there  may  be  many  cases  where 
an  appraisement  and  allotment  of  this  kind  would  be  con- 
clusive, especially  where  the  statute  authorizing  them  pro- 
vides for  proper  notice  to,  and  the  filing  of  exceptions  by,  the 
plaintiff  in  execution.  It  may  be,  that,  in  such  cases,  his 
failure  to  except  to  the  report  of  the  commissioners  would  be 
such  acquiescence  as  would  be  conclusive  against  any  subse- 
quent collateral  assailment  of  its  validity. — Thompson  on 
Homestead  k  Ex.  §§  667-68,  9 1 9. 

The  debt,  in  this  case,  was  created  in  1865,  or  earlier,  and 
the  exemption  allowed  should  have  been  governed  by  the 
law  in  force  at  the  date  of  its  creation. — Nelson  v.  McCreary^ 
60  Ala.  302  ;  Garner  v.  Bond,  61  Ala.  84 ;  Kelly  v.  Garrett, 
at  the  present  term.  The  commissioners  allowed  the  exemp- 
tion under  the   act   of  Feb.  19,  1867,  which  was  embodied 
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in  section  2884  of  the  Revised  Code.  This  act  increased  the 
homestead  exemption,  from  five  hundred  to  j;welve  hundred 
dollars  additional  in  valuation,  or  a  total  of  seventeen  hundred 
dollars,  and  was  enacted  posterior  to  the  creation  of  the 
debt.  The  allotment  made  was,  then,  an  attempt  to  apply 
the  new  exemption  law  to  an  old  debt,  to  which  it  was  inap- 
plicable ;  because  such  law  would  be  unconstitutional  and 
void,  so  far  as  it  affected  debts  contracted  anterior  to  its^ 
passage.  The  commissioners  could  not  lawfully  make  it 
retrospective,  which  they  obviously  attempted  to  do  in  their 
report.  The  sheriff  had  knowledge  of  these  facts,  and  it  was 
his  duty  to  sell  under  the  execution,  notwithstanding  the  ex- 
emption set  apart  by  the  commissioners.  Their  action  was 
not  (!onclusive,  under  the  circumstances,  and  the  chancellor 
erred  in  so  holding. — Thompson  on  Homestead  &  Ex.  §  673  ; 
Wheeler  v.  Redding,  55  Ga.  88. 

We  prefer  to  confine  the  principle  enunciated  in  this  de- 
cision to  cases  where  no  notice  of  the  allotment  is  provided 
for,  or  given  to  the  plaintiff  in  execution,  and  where  no 
method  of  exception  to  it  is  specified  in  the  statute  which 
authorizes  it. 

The  conclusion,  as  reached  above,  is  not  in  conflict  with 
Jones  V.  DeGraffenreid,  60  Ala.  145;  nor  with  Wilson  v. 
Broiun,  58  Ala.  62.-  In  the  latter  case,  the  sheriff  discharged 
a  levy  on  certain  lands,  upon  afiidavit  of  exemption  being 
made  by  the  defendant  in  execution.  He  was  held  not  to  be 
liable  for  failure  to  make  the  money,  because  it  was  not 
shown  that  he  had  notice  of  the  i'A.oii\xaX  the  judgment  debt  ivas 
older  than  the  law  VLndier  ^\\\c\i  the  exemption  was  claimed. 
In  Wheeler  v.  Redding,  55  Ga.  88,  in  a  similar  case,  the  sheriff 
was  held  liable,  on  the  ground  that  he  did  have  such  notice 
from  the  face  of  the  execution  which  was  in  bis  hands  for 
collection,  and  that  it  was  his  duty  to  have  proceeded  to  sell, 
notwithstanding  the  previous  allotment  of  the  land  levied  on, 
as  exempt  under  the  homestead  Jaws  of  that  State. 

The  chancellor  having  t"hus  erred,  both  in  the  decree  ren- 
dered, and  in  sustaining  the  demurrer  interposed  to  the  bill, 
the  Judgment  is  reversed,  and  the  cause  remanded,  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 

STONE,  J. — It  is  sometimes  said,  that  fraud  is  one  of  the 
grounds  of  equity  jurisdiction.  Walker,  C.  J.,  in  Dickinson 
V.  Leiois,  34  Ala.  38,  said  :  "  Fraud  is,  of  itself,  a  ground  of 
equity  jurisdiction."  He  immediately  qualified  it,  however, 
by  adding,  "  this  rule  is  not  universal  in  the  jurisprudence 
of  England,  or  in  any  of  the  United  States."  We  appre- 
hend this  is  an  inaccuracy,  and  that  fraud,  of  itself,  is  never 
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a  distinctive  ground  of  equity  jurisdiction :  that  is,  it  is  never, 
of  itself,  a  foundation  which  will  uphold  a  bill  in  equity. 
"  On  the  contrary,  fraud  is,  in  many  cases,  cognizable  in  a 
court  of  law."—  Story's  Eq.  Jur.  §  60. 

In  Sadler  v.  Robinson,  2  Stew.  520,  this  court  said  :  "  On 
what  ground,  then,  the  appellees  ask  the  interposition  of 
equity,  we  are  unable  to  comprehend.  It  can  not  be  because 
they  charge  their  vendor  with  fraud  ;  for  every  circumstance 
alleged  as  fraudulent,  could  it  avail  them,  is  fully  examinable 
at  law."  In  Knotts  v.  Tdrver,  8  Ala.  743,  it  was  said  :  "  No 
matter  how  gross  the  fraud  may  be,  if  the  party  can  have 
full,  complete,  and  adequate  redress  at  law,  he  can  not  go 
into  a  court  of  equity." — See,  also,  Bussell  v.  Little,  28  Ala. 
160. 

That  courts  of  equity  adjudicate  and  relieve  against  fraud, 
can  not  be  doubted.  Nor  can  it  be  questioned  that  courts 
of  law  hear  and  determine  controversies  in  which  fraud  vet 
nan  is  the  controlling  inquiry.  Each  court,  in  such  cases, 
hears  evidence,  and  finally  determines  the  issue,  according 
to  its  own  form  of  proceeding  ;  but  the  character  and  measure 
of  proof,  and  the  effect  of  the  judgment  in  determining  the 
controversy,  are  substantially  the  same. — Story's  Eq  §§  59, 
184.  "In  a  greaf  variety  of  cases,  fraud  is  remediable,  and 
effectually  remediable,  at  law." — lb.  §  184.  What  we  mean 
to  affirm  is,  that  while  fraud,  when  raised  in  a  cause,  is  alike 
cognizable  in  either  forum,  it  can  not,  unaided,  be  the 
ground  or  foundation  of  a  bill  in  chancery,  in  any  case. 

Courts  of  law,  and  courts  of  equity,  by  reason  of  their 
several  organisms,  have  very  different  powers  of  relief.  The 
one  is  bound  down  by  fixed  rules,  and  can  generally  do 
nothing  more  than  award  a  general  judgment  for  plaintiff  or 
defendant,  and  enforce  it  by  execution  against  the  property 
of  the  unsuccessful  litigant.  The  other  can  mould  and  qual- 
ify the  relief  it  grants;  can  grant  it  in  part,  or  upon  condition; 
can  act  on  the  person,  and  compel  or  restrain  action,  and,  by 
attachment  and  imprisonment  of  tlie  person,  coerce  obedi- 
ence to  its  orders.  The  one  acts  only  on  legal  titles  pre- 
sented, and  pronounces  them  valid  or  invalid.  The  other 
creates,  removes,  or  destroys  legal  titles,  when  such  remedial 
powers  are  necessary  for  the  maintenance  and  protection  of 
ascertained  equities.  Now,  it  is  not  the  question  of  fraud, 
which  gives  to  the  Chancery  Court  its  jurisdiction  in  such 
cases.  It  is  the  character  of  relief  which  the  exigencies  of 
the  case  call  for.  If,  when  the  alleged  fraud  is  proved  and 
found,  all  the  plaintiff  can  claim  folli>ws  as  a  legal  conse- 
quence, then  he  has  a  complete  and  adequate  remedy  at  law, 
and  there  is  no  use  for  the  powers  of  the  Chancery  Court. 
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In  such  case,  if  there  be  nothing  more  in  tiie  transaction,  the 
Court  of  Chancery  has  no  jurisdiction.  If,  on  the  other 
hand,  something  more  be  required,  after  ascertaining  the 
fraud,  to  put  the  plaintiff  into  full  possession  and  enjoyment 
of  his  rights,  then  the  powers  of  the  Chancery  Court  may  be 
successfully  invoked. 

It  is  not  our  intention,  in  what  we  have  said,  to  bring  in 
question  the  large,  remedial  powers  of  equity,  in  cases  of 
fraud.  It  can  convert  a  perfect  equity  into  a  legal  title  ;  can 
remove  a  legal  incumbrance  for  the  preservation  of  a  para- 
mount equity ;  can,  in  proper  cases,  marshal  and  adjust  con- 
flicting claims ;  can  subject  to  debts  property  conveyed  in 
fraud  thereof ;  can  in  many  cases  enjoin  and  restrain  convey- 
ances that  would  operate  a  fraud  on  others,  and  can  exercise 
many  other  powers,  not  necessary  to  be  here  enumerated. 
It  can  also  relieve  vendors  or  purchasers  from  the  obligation 
of  contracts  concerning  realty,  into  which  they  have  been 
drawn  by  fraud ;  and,  at  the  instance  of  one  in  possession, 
will  remove  a  cloud  from  his  title  to  real  estate,  which 
impairs  its  market  value,  or  may,  some  day,  be  the  founda- 
tion of  a  suit  against  him.  This  last,  on  the  ground  that 
one  in  possession  can  not  test  the  strength  of  the  adversary, 
outstanding  title  by  suit  at  law  ;  and  it  is  unreasonable  that 
the  title  should  remain  under  the  cloud,  until  it  suits  tho 
convenience  or  caprice  of  another  to  assail  it. — Plant  v.  Bar- 
day,  ^Q  Ala.  561 ;  1  Brick.  Dig.  662 ;  Gunn  v.  Harrison, 
7  Ala.  585  ;  1  Sto.  Eq.  Jur.  §  700,'  and  note. 

The  complainant  avers  that  under  an  execution  at  law  he 
purchased  the  lands  in  controversy,  and  received  the  sheriff's 
deed  therefor.  He  alleges  that,  before  his  lien  and  right  as 
a  purchaser  attached,  the  defendant  in  execution  had  the 
legal  title  to  this  part  of  the  lands  in  controversy,  and  caused 
the  title  to  be  conveyed  to  his  wife,  without  consideration, 
and  with  intent  to  delay,  hinder  and  defraud  his  creditors. 
The  purpose  of  the  bill  is  to  vacate  and  remove  this  alleged 
incumbrance  on  the  title,  as  an  obstacle  in  the  way  of  his 
recovery  on  his  sheriff's  deed.  He  had  not  sued  at  law,  and 
was  not  in  possession  when  he  filed  his  bill. 

We  have  looked  very  carefully  into  this  question,  and  have 
been  able  to  find  very  few  authorities  bearing  on  it.  The 
oldest  adjudged  case  we  have  found  is  Anderson  v.  Roberts, 
18  Johns.  515.  In  that  case,  Spencer,  C.  J.,  without  arguing 
the  question,  said  :  "  There  existed,  then,  no  impediment  to 
the  respondents  bringing  their  action  at  law  ;  and  I  must 
consider  it  a  novel  doctrine,  not  to  be  sanctioned,  that  a  court 
of  equity  will  take  cognizance  of  questions  purely  of  a  legal 
nature,  and  within  the  acknowledged  jurisdiction  of  a  court 
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of  law."  That  case  was  decided  in  1820.  In  1830  the  case 
of  Frakes  v.  Broivn,  2  Blackf.  295,  was  decided.  The  ruling 
in  that  case  is  peculiar.  It  is  not  showu  in  the  report  who 
was  in  possession — whether  the  purchaser  at  execution  sale, 
or  the  fraudulent  vendee.  The  court  below  had  "  set  aside 
the  deed  from  Jones  to  Frakes  as  fraudulent ;  and  decreed 
that  Brown  was  the  owner  in  fee  simple  of  the  land,  and  that 
he  should  forever  be  quieted  in  his  title  acquired  under  the 
sheriff's  sale.  Frakes  and  all  claimants  under  him  were  also 
perpetually  enjoined  from  disturbing  Brown's  possession  of 
the  premises."  If  this  language  is  correctly  employed,  Brown 
must  hav6  been  in  possession.  If  in  possession,  and  the 
invalidity  of  the  adversary  title  had  not  been  judicially  ascer- 
tained, there  can  be  no  question  that  the  bill  was  properly 
filed,  under  all  the  authorities. — Sto.  Eq.  Ju.  §  700,  and  notes. 
But  the  peculiarity  is  foutid  in  the  opinion  of  the  Supreme 
Court.  Its  language,  after  pronouncing  the  deed  from  Jones 
to  Frakes  fraudulent  and  void,  is  as  follows  :  "  The  decree 
of  the  Circuit  Court,  therefore,  so  far  as  it  relates  to  the  set- 
ting aside  of  the  deed  from  Jones  to  Frakes,  and  the  quieting 
of  the  title  of  Brown  against  any  claims  under  that  deed, 
and  as  it  relates  to  the  costs,  must  be  affirmed.  The  other 
part  of  the  decree,  which  adjudges  that  Brown  is  the  owner 
in  fee  of  the  premises,  must  be  reversed."  The  opinion  con- 
tains no  argument  in  support  of  the  chancery  jurisdiction 
exercised  in  that  cause,  and  we  are  unable  to  affirm  on  what 
ground  it  rests,  or  why,  after  entertaining  jurisdiction  to 
declare  the  deed  void,  the  court  did  not  go  on  and  do  com- 
plete equity,  and  administer  full  relief.  Another  noticeable 
feature  of  the  opinion  is,  that  the  court  entertained  jurisdic- 
tion, at  Brown's  instance,  to  adjudicate,  vacate  and  remove 
Frake's  claim  of  title  as  a  cloud  and  incumbrance  on  Brown's 
title,  which  it  could  only  do  on  first  ascertkining  that  Brown 
had  a  title  which  was  thereby  clouded  or  incumbered,  and 
yet  refused  to  affirm  that  Brown's  title  was  a  tee  simple. 
Now,  it  will  not  do  to  say  this  abstention  from  an  opinion 
on  the  strength  of  Brown's  title  was  based  on  a  fear  that 
there  might  be  a  better  outstanding  title  in  a  stranger,  and, 
therefore,  it  would  not  be  safe  to  affirm  his  title  was  a  fee 
simple.  Decrees  and  judgments  only  bind  parties  to  the 
suit,  and  their  privies,  and  do  not  prejudice  or  affect  stran- 
gers to  the  record.-  Walker  v.  ElJedge,  at  last  term,  and  author- 
ities cited.  The  only  reasonable  construction  we  can  place 
on  this  part  of  the  appellate  court's  judgment  is,  that  it  did 
not  and  would  not  pronounce  on  the  sufficiency  of  Brown's 
title,  but  left  him  to  establish  that  in  a  suit  at  law.     If  such 
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necessary,  when  an  action  of  ejectment  by  Brown,  if  he  was 
out  of  possession,  would  have  established  both  the  validity 
of  his  title,  and  the  invahdity  of  Frake's?  The  court 
expressed  no  reason  for  its  opinion,  and  we  are  unable  to 
conjecture  one. 

Harrison  v.  Kramer,  3  Iowa,  543,  is  decided  on  the  author- 
ity of  Frakes  v.  Broivn,  and  gives  no  reason  for  the  opinion. 

The  case  of  Lenpold  v.  Krause,  95  111.  440,  really  decides 
nothing  material  in  this  case.  In  that  case,  the  sheriff  had 
sold  and  conveyed  a  tract  of  land  which  embraced  the  home- 
stead, without  the  necessary  steps  being  taken  to  lay  off  the 
homestead.  The  homestead  in  lUinois  was  limited  to  $1,000 
in  value.  Under  many  rulings  in  that  State  it  was  held, 
that  an  execution  purchaser,  under  these  circumstances, 
could  not  maintain  an  action  at  law  for  the  recovery  of  the 
possession,  for  the  reason  that  the  court  of  law  had  no  power 
or  machinery  for  separating  the  homestead  from  the  residue 
of  the  tract. — Stevens  v.  Hollingsworth,  14:  111.  202.  Such, 
however,  is  not  the  rule  in  chancery,  as  administered  by  that 
court.  On  a  bill  filed,  either  by  the  claimant  of  the  home- 
stead, or  by  the  execution  purchaser,  the  court  will  set  off 
the  homestead  of  $1,000  in  value,  and  decree  the  residue  to 
the  execution  purchaser. — Loomis  v.  Gerson,  62  111.  11.  The 
court,  in  giving  its  opinion  in  Leupold  v.  Krause,  supra,  said : 
"  Upon  a  sale  being  made,  with  the  homestead  set  off,  the 
purchaser  becomes  entitled  to  the  possession  of  the  portion 
sold,  immediately  upon  the  execution  of  the  sheriff's  deed ; 
whereas,  if  a  sale  be  made  without  regard  to  those  provisions, 
the  purchaser  can  obtain  no  title,  nor  any  right  to  possession, 
until  he  obtains  a  decree  in  equity  setting  off  the  debtor's 
homestead."  See,  also,  Hartivell  v.  McDonald,  69  III.  293. 
So,  according  to  the  rulings  of  that  court,  the  complainant, 
although  clearly  entitled  to  all  of  the  land  above  the  value 
of  the  homestead,  not  only  was  without  an  adequate  remedy 
at  law,  but  he  had  no  remedy  whatever  in  that  forum. 

In  Bump  on  Fraud.  Conv.520,  is  the  following  paragraph: 
"A  party  who  has  purchased  at  a  sale  under  an  execution, 
may  file  a  bill  to  remove  a  cloud  on  his  title  and  the  impedi- 
ment to  the  quiet  enjoyment  of  his  property."  He  cites  in 
support  of  this  principle  the  cases  from  2  Blackf.  and  3  Iowa, 
commented  on  above,  and  Bailey  v.  Burton,  8  Wend.  339, 
and  Gerrish-v.  Mace,  9  Gush.  235;  Thigpen  v.  Pitt,  1  Jones 
Eq.,  contra.  Bailey  v.  Burton  was  a  bill  filed  in  aid  of  execu- 
tion creditors,  attacking  a  mortgage  by  their  debtor  as  fraud- 
ulent, and  if  not  fraudulent,  that  they  might  be  permitted  to 
redeem,  by  paying  the  sum  actually  due.  The  court  say : 
"  The  specific  relief  prayed  for  is,  to  be  permitted  to  redeem." 
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The  case  of  Gerrish  v.  Mace  was  also  a  bill  to  redeem,  by 
the  purchaser  of  an  equity  of  redemption  at  execution  sale. 
The  case  was  analogous  to  Russell  v.  Dudley,  3  Mete.  147, 
The  complainant  in  Gerrish  v.  Mace,  niter  purchasing  only 
the  equity  of  redemption,  had  attempted,  under  the  prayer 
for  general  relief,  to  assail  the  Ixjna  fides  of  the  mortgage, 
Tbe  court  would  not  allow  this,  and  confined  him  to  the 
right  to  redeem  under  his  special  prayer.  In  the  conclusion 
of  the  opinion  the  court  said  :  "  In  order  to  avoid  the  con- 
veyance in  this  case,  the  creditor  was  not  bound  to  levy  spe- 
cifically ;  he  had  his  option  to  levy  or  sell  on  execution,  and 
if  he  elected  to  sell  at  auction,  the  purchaser  would  take  the 
right  to  avoid  all  fraudulent  conveyances  and  incumbran- 
ces." This,  although  correct  as  a  principle  of  law,  did  not 
arise  in  the  case,  and  was  stated  only  out  of  abundant  cau- 
tion, to  prevent  a  misinterpretation  of  the  principle  settled. 
It  does  not  assert,  or  intimate,  that  such  purchaser  could  go 
into  equity  to  establish  his  right,  or  to  remove  the  obstacle 
opposed  by  the  alleged  fraudulent  conveyance,  to  his  recov- 
ery at  law.  These  cases  do  not  bear  on  the  question  we  are 
discussing. 

When  the  title  to  real  estate  has  been  in  a  judgment 
debtor,  but  has  been  conveyed  to  him  before  execution  lien 
on  the  judgment  attaghed,  the  creditor,  if  he  wish  to  assail 
the  conveyance  as  fraudulent,  has  an  election  of  two  modes 
of  procedure.  He  can,  by  bill  in  chancery  against  the  debtor 
and  his  alienee,  test  the  bona  fides  of  the  conveyance  ;  and 
if  he  succeed  in  having  it  declared  fraudulent,  the  property, 
relieved  of  the  cloud,  will  then  be  sold  in  iair  market,  with 
the  prospect  of  its  bringing  a  reasonable  price. — 1  Brick. 
Dig.  655,  §§  21.5,  216,  217.  Common  observation  approves 
this  method,  as  favoring  alike  the  debtor  and  the  creditor, 
because  its  tendency  is  to  increase  the  sum  the  property  will 
bring. 

But  fraud  is  cognizable  at  law  as  well  as  in  equity,  and 
vitiates  all  transactions  into  which  it  enters,  no  matter  how 
solemn  the  form  of  their  execution. — 2  Brick.  Dig.  11,  §  10  ; 
Code  of  1876,  §  2121.  So  that,  if  property  of  a  debtor  has 
been  conveyed  by  him  with  intent  to  delay,  binder  and  defraud 
his  creditor-s,  it  remains,  as  to  his  debts,  as  if  no  attempt  had 
ever  been  made  to  convey  it.  As  to  creditors,  and  those  claim- 
ing under  them  and  in  their  right,  the  legal  title  remains  in 
the  judgment  debtor  until  the  sale  and  convevance  by  the 
sherifi",  and  then  it  passes  to  t'le  purchaser.  This,  because 
the  fraudulent  conveyance  is  treated  as  a  nullity — as  if  it 
had  never  been.  The  'purchaser's  title  is  legal,  or  it  is  vothing. 
If  the   debtor's  conveyance,  in  defiance  of  which   he   pur- 
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chased,  is  fraudulent,  then  his  title  acquired  at  the  sheriff's 
sale  is  legal,  ivithout  a  semblance  of  an  equitable  title  entering 
into  if.  iSo,  if  the  debtor's  conveyance  is  not  fraudulent,  the  pur- 
chaser has  no  title,  legal  or  equitable.  We  agree  with  Justice 
Pearson,  in  what  he  said  so  forcibly,  in  Thigpen  v.  Pitt, 
1  Jones  Eq.  49.  The  court  below  had  decreed  relief  to  com- 
plainant, on  a  bill  substantially  like  this.  Judge  Pearson 
said  :  "  The  decree  has  a  contradiction  upon  its  face.  It 
declares  that  the  plaintiff,  'by  his  purchase  and  sheriff's 
deed,  has  a  valid  legal  title,'  and  then  orders  the  defendants. 
Belcher  and  wife,  '  to  execute  a  deed  conveying  the  land  to 
the  plaintiff  in  fee  simple.'  If  the  plaintiff  has  the  title, 
upon  what  ground  can  he  come  into  a  court  of  equity  and 
ask  for  that  which  he  already  has?  *  *  *  *  This  is  a 
new  question,  and  we  thought  it  proper  to  have  the  benefit 
of  a  second  argument.  Mr.  Biggs  [counsel  in  that  case] 
has  applied  himself  to  the  subject  with  his  accustomed  dili- 
gence during  the  last  six  months,  *  *  *  and  taking  the 
entire  range  of  the  English  reports,  and  all  of  the  United 
States,  his  diligence  has  only  enabled  him  to  find  a  single 
casein  which  a  court  ol  equity  has  ever  entertained  such  a 
bill.  *  *  We  will  here,  however,  make  this  general  remark: 
Conudering  the  infinite  number  of  sales  that  have  been 
made  by  sheriffs,  and  how  very  desirable  it  would  be,  in  all 
cases,  for  purchasers  at  such  sales  to  have  *  the  cloud '  re- 
moved from  their  title,  the  fact  that  but  a  single  case  can  be 
found  in  which  the  aid  of  a  court  of  equity  has  been  invoked 
for  that  purpose,  proves  almost  conclusively,  of  itself,  that 
there  is  no  such  jurisdiction."  The  case  referred  to  by  Judge 
Pearson,  is  Frakes  v.  Brown,  2  Blackf.,  on  which  we  have 
commented.  Thigpen  v.  Pitt  is  the  only  case  bearing  on  this 
question  we  have  been  able  to  find,  which  employs  any  argu- 
ment in  its  support.  Nash,  0.  J.,  delivered  a  dissenting 
opinion,  in  which  he  concurred  in  the  conclusion  reached  in 
Frakes  v.  Brotmi,  but  we  consider  the  argument  of  Justice 
Pearson,  in  opposition  to  that  case,  to  be  unanswerable. 

It  is  said,  however,  that  the  fraudulent  deed,  if  left  out- 
standing, may  be  the  foundation  of  a  suit  at  some  future  day, 
which  the  complainant  may  be  called  on  to  defend,  when  his 
sources  of  evidence  are  lost  by  lapse  of  time,  or  by  the  death 
or  absence  of  witnesses.  There  are  many  answers  to  this. 
Pirst ;  This  is  the  precise  ground  on  which  courts  of  equity 
rest  their  jurisdiction  to  remove  clouds  from  title,  and  such 
bills  can  only  be  maintained,  by  'parties  loho  are  in  possession. 
They  alone  need  such  remedial  assistance,  for  they  alone 
are  without  poioer  to  institute  a,  suit  at  law,  and  thus  test  the 
relative  strength  of  the  rival  titles. 
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Second  :  If  such  purchaser  at  sheriff's  sale  can  maintain  a 
bill  to  have  such  fraudulent  deed  cancelled  as  a  cloud  on  his 
title,  it  must  be  on  the  ground  that  a  verdict  and  judgment 
in  his  favor,  pronouncing  his  title  superior  to  that  of  his 
adversary,  and  putting  him  in  possession,  fail  to  secure  to 
him  all  he  is  entitled  to.  If  this  be  so,  then  such  bill  would 
be  maintainable  as  well  after,  as  before  recovery  at  law. 
Indeed,  better  after  recovery,  for  then  complainant  would  be 
in  possession — an  important  element  in  every  claim  to  have 
a  cloud  removed  from  title. 

Third :  The  establishment  of  such  principle  would  render 
two  suits — one  at  law,  and  one  in  equity — proper,  if  not 
necessary,  in  all  cases  where  the  adversary  parties  have  each 
a  claim  of  title  not  void  on  its  face  :  or,  what  is  a  more 
marked  anomaly,  ivould  open  the  door  of  the  Chancery  Court 
for  the  trial  of  all  ejectment  suits  hetiveen  parties  thus  circum- 
stanced, on  the  familiar  and  well  defined  principle,  that  that 
cotirt,  acquiring  jurisdiction  for  one  legitimate  purpose,  will 
generally  retain  the  case,  and  administer  complete  relief, 
without  turning  the  parties  over  to  the  delay  and  expense  of 
an  independent  suit  at  law.  And  this  species  of  relief  would 
not  be  confined  to  cases  in  which  the  adversary  title  is 
alleged  to  be  tainted  with  fraud.  The  Chancery  Court 
removes  clouds,  lohether  created  in  fraud,  or  ivith  honest  hut 
midaken  intentions.  We  submit  if  the  exercise  of  such  juris- 
diction will  not  tend  greatly  to  augment  chancery  dockets, 
and  to  draw  into  that  forum  the  larger  part  of  controverted 
land  titles,  which  we  have  been  accustomed  to  have  adjudi- 
cated in  the  common-law  action  of  ejectment,  or  the  real 
action  of  our  statute.  We  apprehend  the  books  may  be  searched 
in  vain  for  a  precedent,  ivhere  a  Court  of  Chancery  has  enter- 
tained a  hill,  to  cancel  as  a  cloud  on  title  that  lohich  had  been 
solemnly  adjudged  invalid,  by  a  verdict  and  judgment  in  a  court 
of  laiv,  having  jurisdiction  in  the  premises. 

We  do  not  deny  that  there  are  cases  in  which  Courts  of 
Chancery  administer  relief,  analogous  to  that  obtained  in 
actions  of  ejectment.  Where  the  demandant's  title  is  equi- 
table, chancery  alone  can  give  him  relief.  There  are  other 
cases,  where  courts  of  law,  by  reason  of  their  unyielding 
rules,  can  not  administer  full  and  adequate  relief.  In  such 
cases,  chancery  intervenes,  and  applies  its  plastic  machinery 
where  courts  of  law  are  powerless.— 1  Brick.  Dig.  627,  §§  33, 
34,  35.  These  principles,  however,  have  no  application  to 
legal  titles.  The  present  bill,  so  far  as  it  seeks  to  remove 
the  cloud  from  the  title  of  complainant  to  the  land  alleged 
to  have  been  fraudulently  conveyed  to  Mrs.  Johnson,  coming 
as  it  does  after  sale  and  conveyance  by  the  sheriff  under  exe- 
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cution,  is  without  equity.  This  principle  applies  only  to  the 
tract  of  land  conveyed  by  Nash  and  wife  to  Mrs.  Johnson, 
the  title  to  which  had  been  previously  vested  ip  Johnson 
himself.  The  Chief-Justice  agrees  with  me  in  the  views 
above  expressed. 

If  the  bill  in  this  case  had  shown  that  the  deed  made  by 
Nash  and  wife  to  Johnson,  in  the  first  instance,  was  de- 
stroyed, or  was  secreted  or  withheld,  without  having  it 
recorded,  we  are  not  prepared  to  say  chancery  would  not 
entertain  jurisdiction,  to  establish,  and  furnish  evidence  of 
this  important  link  in  the  chain  of  title. 

On  all  other  questions,  we  concur  in  the  views  expressed 
by  brother  Someeville. 


Simpson  v,  Memphis  &  Cliarleston 
Railroad  Company. 

Action  against  Railroad  Company  for  Killing  Mule. 

1.  Liability  of  railroad  company  for  injuries  to  stock. — ^The  statute  approved 
February  3d,  1877,  imposing  au  ab-^olute  liability  upon  railroad  companies  for 
stock  killed  or  injured  by  their  trains  (Code,  i^  1710),  which  has  been  declared 
by  this  court  to  be  unconstitutional  (Zeigler  v.  South  ife  N^orth  Alabama  Railroad 
Company,  58  Ala.  594).  was  not  intended  to  apply  to  injuries  caused  by  negli- 
gence, nor  to  intentional  injuries  resulting  from  direct  force ;  for  which 
injuries,  without  the  aid  of  the  statute,  a  liability  and  remedy  already  existed. 

2.  Saine ;  amendment  of  complaint. — A  complaint  founded  on  the  statute, 
averring  neither  negligence  nor  intentional  injury  resulting  from  direct  force, 
is  neither  in  case  nor  trespass,  and  shows  no  cause  of  action  ;  and  an  amended 
complaint,  averring  that  the  injury  was  caused  by  the  negligence  of  the  com- 
pany's servants,  is  allowable. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Stephen  Simpson  against  the 
Memphis  &  Charleston  Railroad  Company,  a  domestic  cor- 
poration, and  was  commenced  on  the  22d  August,  1877. 
The  original  complaint  contained  but  a  single  count,  claim- 
ing $200  as  damages,  "  for  that  whereas  heretofore,  to-wit, 
on  the  14th  August,  1877,  a  train  of  railroad  cars,  owned  and 
controlled  by  the  said  corporation,  did  run  over  and  kill  a 
certain  mule,  the  property  of  plaintiff,  near  the  town  of  Hills- 
boro  in  said  county  ;  to  the  great  damage  of  plaintiff,  to-wit, 
the  sum  of  $200  aforesaid."  The  defendant  demurred  to  this 
complaint,  "because  it  does  not  aver  or  charge  that  the  kill- 
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ing  of  said  mule  was  by  neglect  of  defendant,  or  any  of  its 
operatives  or  employes."  Without  passing  on  this  demurrer, 
so  far  as  the  record  shows,  the  court'  granted  leave  to  the 
plaintiff  to  file  an  amended  complaint,  and  the  cause  was 
continued.  Afterwards,  the  plaintiff  tiled  an  amended  com- 
plaint, in  these  words  :  The  plaintiff  claims  of  the  defendant 
two  hundred  dollars,  for  wrongfully  and  negUgently  running 
over  said  mule  with  a  locomotive  and  train  of  cars,  on  or 
about  the  llth  August,  187/  ;  to  the  damage  of  plaintiff  as 
aforesaid."  The  defendant  demurred  "  to  the  entire  decla- 
ration, or  complaint,"  because  of  a  misjoinder  of  counts,  the 
first  being  in  trespass,  and  the  second  in  case  ;  and  because 
the  first  count  showed  no  cause  of  action  whatever,  and  was 
incapable  of  amendment ;  and  because  the  statute  under 
which  the  action  was  brought  was  unconstitutional  and  void; 
and  because  there  is  no  existing  statute  in  Alabama,  regu- 
lating the  liability  of  railroads  for  killing  stock.  The  court 
sustained  the  demurrer,  and,  as  the  judgment  entry  recites, 
"  the  plaintiff  thereupon  asked  leave  to  amend  his  complaint 
by  striking  out  the  word  wrongfully  ;  to  which  amendment 
the  defendant  objected,  and  the  objection  was  sustained  by 
the  court ;"  and  final  judgment  was  thereupon  rendered  for 
the  defendant.  The  errors  now  assigned  are  :  1st,  sustain- 
ing the  demurrer ;  2d,  refusing  to  allow  the  amendment  as 
shown  by  the   judgment  entry  ;   8d,  the  judgment  rendered. 

C.  C.  Harris,  for  appellant. 

Humes  &  Gordon,  contra. 

BRICKELL,  C.  J. — The  original  complaint  was,  doubt- 
less, framed  in  view  of  the  statute  of  February  3d,  1877,  sub- 
jecting railroad  companies  to  an  absolute  liability  for  injuries 
to  stock  from  their  trains ;  and  if  that  had  been  a  valid 
enactment,  a  clear  legal  liability  would  have  been  disclosed. 
The  statute  was,  however,  and  has  been  so  pronounced  by 
this  court,  in  conflict  with  the  constitution.  There  is  no 
averment  in  the  original  complaint  of  an  intentional  injury, 
resulting  from  direct  immediate  force.  Such  injuries  were 
not  within  the  purview  of  the  statute ;  for,  without  it,  the 
common  law  imposed  a  liability,  absolute  and  unqualified. 
The  T3urpose  of  the  statute  was  to  impose  for  an  accidental, 
unintentional  injuries,  whether  there  was  neglect  or  not,  the 
absolute,  uuquahfied  liability  which  the  common  law  im- 
posed for  intentional  injuries  resulting  from  the  direct  appli- 
cation of  immediate  force.  The  original  complaint  does  not 
aver  an  intentional  injury,  resulting  from  immediate  force : 
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the  count  is  upon  the  liability  for  an  injury  the  statute  was 
presumed  to  impose,  whether  the  injury  was  accidental,  the 
company  being  free  from  blame,  or  whether  it  was  the  result 
of  negligence.  There  being  no  averment  of  negligence,  and 
the  statute  being  impotent,  there  was  no  error  in  sustaining 
the  demurrer  to  the  original  complaint. 

The  amended  complaint  avers,  that  the  injury  complained 
of  was  the  result  of  negligence  ;  and  was  not,  therefore,  ob- 
noxious to  demurrer.  It  did  not  introduce  a  new  cause  of 
action,  nor  convert  the  action  from  trespass  to  case.  The 
original  complaint  would  not  have  been  sufficient  as  a  count 
in  trespass,  nor  as  a  count  for  any  other  than  a  consequen- 
tial injury.  The  amendment  merely  discloses  that  negli- 
gence of  the  defendant  was  the  cause  of  the  injury,  not  the 
intentional,  immediate  application  of  force. 

Keversed  and  remanded. 


Mead  v.  Larkin. 

Contest  as  to  Right  of  Homestead  Exemption. 

1.  Notice  of  contest— When  &  claim  to  a  homestead  exemption  in  lands  is 
filed  by  a  debtor's  widow,  duly  verified  by  affidavit,  and  is  afterwards  con- 
tested by  a  judgment  creditor,  sbe  is  entitled  to  notice  of  such  contest,  as  a 
matter  of  constitutional  right,  as  well  as  by  force  of  the  statute  (Code,  §  '2836), 
which  applies  to  all  contests  as  to  claims  of  exemption,  whether  of  real  or 
personal  property;  and  a  judgment  rendered  on  such  contest,  without  notice 
to  her,  will  be  reversed  at  her  instance. 

Appeal  from  the  Circuit  Court  of  Jackson. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Walker  &  Shelby,  for  appellant. 

Robinson  <fe  Brown,  contra. 

SOMERVILLE,  J. — The  appellant  urges  but  one  assign- 
ment of  error  in  this  case,  which  is  based  on  the  fact  that 
she  had  no  notice  of  certain  proceedings  in  the  Circuit  Court, 
whereby  lands,  out  of  which  she  claimed  the  right  of  home- 
stead as  the  widow  of  her  deceased  husband,  had  been  con- 
demned by  the  judgment  of  said  court  to  the  satisfaction  of 
an  execution  issued  against  hina  in  his  life-time.  A  claim  of 
exemption,  supported  by  affidavit,  had  been  filed  by  her  on 
May  51st,  1879.     On  June  2d,  1879,  the  appellee,  who  was 
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the  plaintiff  in  execution,  filed  an  affidavit  contesting  the 
validity  of  her  claim  of  exemption.  Without  any  notice  to 
her  of  the  fact  of  this  contest,  or  of  aoy  intended  proceed- 
ings thereunder,  the  Circuit  Court  rendered  final  judgment 
in  the  matter.  On  March  5, 1880,  condemning  the  lands  claimed, 
excepting  only  forty  acres,  to  the  satisfaction  of  the  judgment 
debt  against  her  husband,  Lemuel  G.  Mead,  deceased. 

We  think  that  appellant  was  clearly  entitled  to  the  notice 
claimed,  and  that  the  Circuit  Court  erred  in  rendering  judg- 
ment without  such  notice  being  first  given,  in  the  absence  of 
a  voluntary  appearance  by  her,  or  her  counsel,  on  the  trial. 
No  person  can  be  deprived  of  his  or  her  property,  "but  by 
due  process  of  law ;"  which  is  but  an  alternative  expression 
for  the  phrase,  "law  of  the  land,"  derived  from  the  maxims 
of  Magna  Oharta.—Decl  Rights,  §  7;  1  Bish.  Proced.  §  130. 

As  said  by  Mr.  Justice  Stone,  in  Zeigler  v.  S.  &  N.  Ala.  R. 
R.  Co.,  58  Ala.  594,  and  reiterated  with  emphasis  in  Wilhurn 
V.  McCalley,  63  Ala.  436,  "Due  process  of  law  implies  the 
right  of  the  person  afi'ected  thereby  to  be  present  before  the 
tribunal  which  pronounces  judgment  upon  the  question  of 
his  life,  liberty,  or  property,  in  its  most  comprehensive  sense  ; 
to  be  heard,  by  testimony  or  otherwise ;  and  to  have  the 
right  of  controverting,  by  proof,  every  material  fact  which 
bears  on  the  question  of  right  in  the  matter  involved." 

"  In  judicial  proceedings,"  as  said  by  an  eminent  writer  on 
constitutional  law,  "the  law  of  the  land  requires  a  hearing  be- 
fore condemnation,  and  judgment  before  dispossession." 
Cooley's  Const.  Lira.  356.  "Due  process  of  law  undoubtedly 
means,  in  the  due  course  of  legal  proceedings,  according  to 
those  rules  and  forms  which  have  been  established  for  the 
protection  of  private  rights." —  Westervelt  v.  Gregg,  12  N.  Y. 
Rep.  209. 

Under  the  influence  of  this  important  constitutional  guar- 
anty, we  think  that  whenever,  in  a  judicial  proceeding,  a 
judgment  is  rendered  by  a  court  of  justice,  affecting  the  lib- 
erty, or  condemning  the  property  of  any  person,  he  is  enti- 
tled to  have  reasonable  notice  of  such  procedure,  trial,  or 
contest.  To  hold  otherwise,  would  be  to  render  nugatory 
the  maxim  of  the  law,  that  every  litigant  is  always  entitled 
to  his  day  in  court.  Where  the  statute  is  silent,  as  to  notice 
in  such  cases,  it  will  be  supplied  by  necessary  implication. 

The  counsel  of  the  appellee  insists,  that  the  notice  pre- 
scribed by  section  2836  of  the  Code  applies  only  to  levies 
and  contests  relating  to  personal  property,  and  has  no  refer- 
ence to  real  estate,  or  contests  of  exemption  claims  growing 
out  of  levies  upon  it.  We  think  otherwise,  as  we  feel  im- 
pelled to  give  the  first  clause  of  this  section  a  liberal  con- 
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struction.  And  if  we  had  reached  another  conclusion,  we 
would  apply  it  bv  analogy  to  cases  of  this  character. — Dean 
V.  State,  63  Ala.  163. 

The  court  below  erred,  in  rendering  judgment  against  ap- 
pellant, under  this  state  of  facts ;  and  the  judgment  is  re- 
versed, and  the  cause  remanded. 


Rosser  v,  Bunn  &  Timberlake. 

Action  on  Injunction  Bond. 

1.  Damages  in  trespass  ;  set-off. — In  trespass  for  injuries  to  lands,  entering 
on  them,  cutting  and  carrying  away  timber,  and  hauling  away  sand,  the  re- 
covery is  not  confined  to  the  actual  injury  done,  but  exemplary  damages  may 
also  be  given  by  the  jury  ;  hence,  such  cause  ol  actiou,  "sounding  in  dam- 
ages merely"  (Code,  §  2991),  which  the  law  is  not  capable  of  measuring  accu- 
rately by  a  pecuniary  standard,  is  not  available  as  a  set-oflf. 

2.  Slalutory  penalty  for  cutting  trees;  set-off. — The  statutory  penalty  for 
cutting  down  trees  "willfully  and  knowingly,  without  the  consent  of  the 
owner"  (Code,  §  3551),  is  a  fixed  and  definite  sum,  prescribed  and  ascertaiued 
by  law  ;  and  a  cause  of  action  for  such  peualt}',  not  being  a  demand  "  sound- 
ing in  damages  merely,"  is  available  as  a  set-ofi". 

3.  Same;  limitation  of  action ;  issue  on  defeciitJe  pleading.— One  year  is  the 
limitation  of  an  action  to  recover  the  statutory  penalty  for  cutting  down  trees 
without  the  consent  of  the  owner  (Code,  §  3554)  ;  and  such  cause  of  action 
being  pleaded  as  a  set-oflf,  to  which  it  is  replied  that  the  "claim  is  barred  by 
the  statute  of  limitations  of  one  year,"  if  issue  is  taken  on  the  replication  with- 
out objection  to  its  legal  suflBcieney  (lb.  §  2996),  the  court  may,  without  error, 
instruct  the  jury  that  the  claim  is  Uirred  if  more  tban  twelve  months  inter- 
vened between  the  cutting  of  the  trees  and  the  commencement  of  the  action. 

4.  Dedication  of  roads,  public  or  private  ;  presumption  from  user  and  lapse  of 
time. — In  the  early  settlement  of  the  country,  when  most  lauds  are  unreclaimed 
forests,  and  constitute  a  part  of  the  public  domain,  roads  and  ways  over  and 
through  them  are  made  and  used  when  demanded  by  public  or  private  con- 
venience ;  and  such  use  of  tnem,  without  any  establishment  or  recognition  as 
a  highway,  not  being  worked  or  repaired  by  the  public,  is  neither  evidence  of 
a  dedication,  nor  the  foundation  of  a  prescriptive  right  of  way.  When  the 
lands  have  been  reclaimed,  and  such  ways  are  left  open  for  u.^e,  and  are  used 
by  the  public  as  highways,  these  acts  may  constitute  the  beginning  of  a  pre- 
scriptive right  of  way,  and,  if  continued  for  twenty  years,  without  interrup- 
tion, raise  the  presumption  of  a  dedication,  or  grant  to  the  public  ;  and  when 
positive  acts  are  shown,  or  clear  circumstances  justify  it,  a  presumption  of 
such  dedication  may  arise  in  a  shorter  period  of  time. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Henry  Bunn  and  John  P. 
Timberlake,  against  Walter  Eosser  and  William  Washing- 
ton ;  was  commenced  on  the  15th  April,  1875  ;  and  was 
founded  on  an  injunction  bond  executed  by  the  defendants 
(jointly  with  W.  A.  Austin,  since  deceased),  the  condition  of 
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which  was  in  these  words  :  "  Whe.reas  the  said  Walter  Bosser 
has  filed  his  bill  of  complaint  in  the  said  Chancery  Court  of 
Jackson  county,  and  has  obtained  thereon  an  order  for  the 
issuance  of  an  injunction,  from  the  Hon.  R.  S.  Watkins, 
cliancellor,  to  restrain  and  enjoin  Henry  Bunn  and  John  P. 
Timberlake  from  entering  and  trespassing  upon "  certain 
lands  particularly  described,  "and  from  destroying  the  timber 
thereon  :  Now,  if  the  said  Walter  Rosser,  \v^illiam  Washing- 
ton and  W.  A.  Austin,  or  either  of  them,  shall  pay  the  said 
Henry  Bunn  and  John  P.  Timberlake  all  damages  they  may 
sustain  by  the  suing  out  of  such  injunction,  if  the  same  is 
dissolved,  then  this  obligation  to  remain  in  full  force  and  effect." 
The  condition  of  the  bond,  as  here  set  out,  was  thus  copied 
into  the  complaint;  and  the  breach  alleged  was,  "that  the 
condition  of  said  bond  was  broken  by  the  defendants,  in  this  : 
that  said  injunction  has  been  dissolved,  and  said  bill  of  com- 
plaint has  been  dismissed  ;  that  plaintiffs  sustained  damages, 
to  the  amount  of  $500,  by  reason  of  the  suing  out  of  said  in- 
junction ;  yet  the  said  defendants  have  not  paid  said  dam- 
ages, or  any  part  thereof,  but  refused,  and  still  refuse  to  do 
so."  The  bond  is  copied  a  second  time  in  the  record,  as  a 
part  of  the  chancery  suit  introduced  in  evidence  on  the  trial 
by  the  plaintiff;  and  the  condition  is  again  expressed  in  the 
same  words  as  above  stated. 

The  defendants  filed  four  pleas  in  bar,  in  substance  as 
follows  :  1.  "  That  at  the  time  said  summons  was  sued  out, 
plaintiffs  were  indebted  to  defendant  Rosser,  the  principal  in 
said  bond  sued  on,  in  the  sum  of  $630,  by  unliquidated  de- 
mand, for  entering  upon  laifds  of  defendant  in  Jackson 
county,  Alabama,"  describing  the  lands  specified  in  the  bond, 
*'  without  said  Rosser's  permission,  and  cutting  down,  carry- 
ing away,  and  converting  to  his  own  use,  trees  and  timber 
growing  thereon  in  the  year  1873,  of  the  value  of  $580,  and 
carrying  away  and  converting  to  their  own  use  500  wagon 
loads  of  sand,  from  off  said  Rosser's  lands,  without  his  per- 
mission, of  the  value  of  $50  ;  which  defendants  hereby  offer 
to  set  off  against  the  demand  of  plaintiffs,  and  claim  judg- 
ment for  the  residue,"  2.  "That  at  the  time  said  summons 
was  sued  out,  plaintiffs  were  indebted  to  defendant  Rosser 
in  the  sum  of  $580,  by  demand  for  entering  upon  the  afore- 
said lands  of  the  defendant  Rosser,  willfully  and  knowingly, 
and  without  the  consent  of  said  Rosser  cutting  down  and 
carrying  away  ten  hickory,  oak,  or  poplar  trees  or  saplings, 
of  the  value  of  $10.00  for  each  tree  or  sapling,  of  the  value  of 
$100  in  the  aggregate,  which  the  defendants  hereby  offer  to 
set  off  against  the  demand  of  said  plaintiff,"  &c.     3.  "  That 

said  plaintiffs,  at  the  time  said  summons  was  sued  out,  were 
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indebted  to  defendant  Eosser  in  the  sum  of  $630,  by  unliqui- 
dated demand  for  entering  upon  the  said  lands  of  said  de- 
fendant JRosser,  willfully  and  knowingly,  and  without  the 
consent  of  the  owner,  cutting  down,  deadening,  destroying 
and  taking  away  ninety-six  other  trees  or  saplings,  not 
hereinbefore  described  as  hickory,  oak  and  poplar,  and  so 
entering  upon  said  lands,  and  so  cutting  dowu,  deadening, 
destroying  or  taking  away  said  other  kinds  of  trees  and  sap- 
lings, of  the  value  of  15.00  each,  and  of  the  aggregate  value 
of  $480 ;  the  whole  amount  of  said  liquidated  and  unliqui- 
dated demands  amounting  in  the  aggregate  to .  the  sum  of 
$580,  and  which  said  several  sums  defendants  hereby  offer  to 
set  off,"  &c.  4.  "  Defendants  say,  in  short  by  consent,  that 
they  do  not  owe  the  debt  in  the  complaint  mentioned  ;  with 
leave  to  give  in  evidence  any  matter  which,  if  specially 
pleaded,  would  operate  a  bar  to  this  action." 

The  plaintiffs  demurred  to  the  first,  second,  and  third 
pleas,,  assigning  as  cause  of  demurrer  to  each,  "  that  the  said 
claim  proposed  to  be  set  off  against  plaintiffs'  demand  sounds 
in  damages  merely."'  The  court  sustained  the  demurrer  to 
the  first  plea,  and  overruled  it  as  to  the  others ;  and  the 
plaintiffs  then  replied  to  the  second  and  third  pleas,  "  that 
the  said  demand  or  claim,  so  pleaded  as  a  set-off,  is  baired 
by  the  statute  of  limitations  of  one  year  ;  and  plaintiffs  also 
reply  and  say  that  they  deny  the  facts  stated  in  said  second 
and  third  pleas."  Immediately  after  this  in  the  record  are 
these  words,  "  Issue  taken  on  this  plea,"  which  are  signed 
by  the  defendants'  attorueys>  The  judgment  entry  only  re- 
cites that  the  court  sustained  the  demurrer  to  the  first  plea, 
and  overruled  the  demurrer  to  the  second  and  third,  and 
thereupon  came  a  jury,  &c. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
adduced  on  the  trial,  but  a  statement  of  it  is  not  essential  to 
an  understanding  of  the  legal  points  decided.  At  the  time 
the  plaintiffs  were  enjoined  at  the  suit  of  said  Rosser,  they 
were  engaged  in  making  brick  and  burning  a  brick-kiln,  and 
the  trees  cut  on  Rosser's  land  were  used  for  the  purposes  of 
the  kiln.  The  wood  used  in  burning  the  kiln  was  cut  on 
lands  belonging  to  plainliffs,  lying  on  the  other  side  of  a 
creek,  and,  after  being  carried  across  the  creek,  was  hauled 
in  wagons,  through  the  lands  of  said  Rosser,  to  the  kiln. 
The  road  or  way  through  said  lands,  as  used  by  them,  was 
about  three  quarters  of  a  mile  from  the  creek  to  the  kiln, 
while  the  road  which  they  were  compelled  to  use  while  the 
injunction  was  in  force  was  more  than  two  miles  longer.  In 
consequence  of  the  difficulty  of  getting  wood,  whether  caused 
by  the  longer  route  to  be  travelled  or  by  high  waters  in  the 


92        ,  SUPEEME  COURT  [Deo  Term. 

[Rosser  v.  Bunn  «fc  Timberlake.] 

creek,  the  fires  in  the  kiln  died  out  before  it  was  burned,  and 
the  plaintifFs  claimed  damages  on  this  account,  with  others. 
One  of  the  controverted  questions  in  the  case  was  as  to  the 
existence  of  a  road  or  right  of  way  through  Rosser's  lands,  at 
the  time  it  was  used  by  the  plaintiffs  ;  and  the  evidence  was 
conflicting  as  to  this  matter. 

"  The  court  charged  the  jury,  that  if  they  found  the  trees 
and  timber  mentioned  in  the  defendants'  pleas  of  set-off 
were  by  the  plaintiffs  cut  and  carried  away  from  the  defend- 
ants' land  in  1873,  and  that  more  than  twelve  months  had 
elapsed  since  the  said  cutting  and  carrying  away  of  said 
trees,  before  the  plaintiffs  instituted  this  suit ;  then  the  sum 
of  money  fixed  as  the  value  of  said  trees  was  not  a  valid  and 
existing  claim  against  the  plaintiffs  at  the  time  of  the  insti- 
tution of  this  suit,  and  the  said  claim  was  barred  by  the 
statute  of  limitations  of  one  year." 

The  defendants  excepted  to  this  charge,  and  requested  the 
following  charges,  which  were  in  writing :  "  1.  Before  the 
plaintiffs  can  claim  any  damages  on  account  of  not  being 
permitted  to  use  the  road  referred  to,  i(9c  the  purpose  of  haul- 
ing their  wood,  they  must  show  to  the  satisfaction  of  the  jury 
that  they  had  a  lawful  right  to  use  said  road  through  said 
Rosser's  land  ;  and  this  right  they  could  only  have  acquired 
by  the  permission  of  Rosser,  or  by  reason  of  the  road  having 
been  dedicated  to  their  use,  or  to  the  use  of  the  public,  by 
the  decree  of  a  competent  court,  or  have  been  used  for  ten 
years  continuously  by  the  public,  next  before  the  travelling 
by  defendant  referred  to  in  the  evidence." 

"2.  If  the  jury  believe,  from  the  proof,  that  the  land  over 
which  Rosser  enjoined  or  restrained  Bunn  and  Timberlake 
from  driving  or  passing  with  their  wagons  was  the  property 
of  said  Rosser,  and  that  the  supposed  road  running  through 
or  over  it  had  not  been  in  use  by  the  public  for  the  past  ten 
years  next  before  the  service  of  the  injunction,  but  that  the 
same  had  been  in  part  inclosed  under  the  fence  of  said  Bunn, 
and  placed  in  a  state  of  cultivation  as  his  private  property  ; 
then  this  operated  to  invest  said  owner  of  the  land  with  the 
right  to  retake  the  land  so  covered  by  said  road,  and,  before 
the  public  could  again  enter  upon:  its  use,  they  must  in  some 
legal  manner  have  removed  said  obstructions,  and  re-opened 
said  line  of  road." 

The  court  refused  each  of  these  charges,  and  the  defend- 
ants excepted  to  their  refusal ;  and  they  now  assign  their  re- 
fusal as  error,  with  the  rulings  on  the  pleadings. 

Robinson  &  Brown,  Humes  &  Gordon,  and  Watts  &  Sons, 
for  appellants. 
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STONE,  J.— In  the  Code  of  1876,  section  2991,  is  the  fol- 
lowing language  :  "  Mutual  debts,  liquidated  or  unliquidated 
demands  not  sounding  in  damages  merely,  subsisting  be- 
tween the  parties  at  the  time  of  suit  brought,  may  be  set  off, 
one  against  the  other,  by  the  defendant  or  his  personal 
representative,  whether  the  legal  title  be  in  the  defendant  or 
not."  It  will  be  observed  that  demands  may  be  set  off,  one 
against  the  other,  to  the  same  extent  that  debts  may  be,  with 
the  single  exception,  that  such  demand,  if  it  sound  in  dam- 
ages merely,  can  not  be  the  subject  of  a  set-off.  Demand, 
in  tliis  section,  must  mean  more  than  the  word  debt.  Other- 
wise, its  employment  was  mere  tautology,  as  the  word  debt 
had  been  employed,  and  would  have  covered  the  entire 
ground.  "  Demand  is  a  claim  ;  a  legal  obligation  ;  a  word  of 
art  of  an  extent  greater  in  its  significance  than  any  other 
word  except  claimJ' — Bouv.  Die.  "  A  thing  or  amount 
claimed  to  be  due." — Web.  Die.  It  is  broad  enough  in  its 
signification  to  take  in  all  claims,  demandable  or  solvable  in 
money.  In  H'lley  v.  yoww^/e,  27  Ala.  203,  this  court  said: 
"  What  we  understand  by  a  demand  '  not  sounding  in  dam- 
ages merely,'  is  one  which,  when  the  facts  upon  which  it  is 
based  are  established,  the  law  is  capable  of  measuring  ac- 
curately by  a  pecuniary  standard.  But  where,  as  in  case 
of  a  breach  of  marriage  contract,  an  assault  and  battery,  or 
other  cases  of  the  like  nature,  the  demand  is  of  a  character 
which,  under  the  rules  of  law,  does  n"ot  admit  of  a  reduction 
to  a  certain  money  standard,  there  it  sounds  in  damages 
merely."  This  language  was  employed  in  reference  to  the 
very  statute  we  are  construing.  In  Gibson  v.  Marquis,  29  Ala. 
668,  the  principle  above  stated  was  reafl&rmed.  See,  also, 
Bell  V.  Thompson,  34  Ala.  633  ;  Wood  v.  Foivler,  37  Ala.  55 ; 
Cage  v.  Phillips,  38  Ala.  382  ;  Lang  v.  Waters,  47  Ala.  624 ; 
Eods  V.  Murphy,  52  Ala.  520 ;  Sledge  v.  Sivift,  53  Ala.  116. 

The  first  plea  of  set-off  was  for  entering  on  defendant 
Ilosser's  land,  without  his  consent,  and  cutting  and  carrying 
away  timber,  and  hauling  sand  therefrom.  Each  of  the  in- 
juries here  complained  of  is  a  trespass ;  in  part,  quare 
dausurnf regit,  and,  as  to  carrying  away  the  timber,  de  bonis 
asportatis.  In  each  form,  the  recovery  is  not  confined  to  the 
actual  injury  done.  Upon  a  count  for  either,  the  jury,  if  the 
testimony  justify  it,  may  assess  punitive,  or  exemplary  dam- 
ages.—MteAe/^  V.  Billinqsley,  17  Ala.  391;  Parker  v.  Mise, 
27  Ala.  480  ;  Sedgw.  on  Damages,  150  [134-5],  602-5  [530-4]. 
In  Walker  v.  McCoy,  34  Ala.  657,  the  set-off  relied  on  was 
damages  claimed  for  a  trespass  de  bonis  aspoitatis.  This 
court  said  :  "  The  defendant's  cause  of  action  against  the 
plaintiff  was  recoverable   only  in  an   action  of  trespass  de 
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bonis  •  asportaf is.  The  law  does  not  prescribe  or  fix  any 
measure  of  damages  in  that  action.  The  plaintiff's  demand 
was,  therefore,  one  sounding  in  damages  merely.  For  his 
cause  of  action  he  had  a  right  to  demand,  not  only  such 
special  damages  as  he  might  prove,  but  also  such  vindictive 
damages  as  the  jury  might  find."  The  defense  was  disal- 
lowed. The  ruling  in  that  case  is  decisive  of  this,  and  the 
Circuit  Court  did  not  err  in  sustaining  the  demurrer  to  the 
first  plea  of  set-off. 

2.  Under  our  liberal  system  of  pleading,  the  averred  facis 
set  forth  in  the  2d  and  3d  pleas  of  set-off  present  a  subject- 
matter  which  is  available  as  a  defense  in  that  form,  under 
section  3551  of  the  Code  of  1876.  They  constitute  a  demand 
for  a  fixed  sum — a  demand  on  which,  when  the  facts  on 
which  it  rests  are  ascertained,  the  law  itself  defines  the 
measure  of  recovery.  These  pleas  aver  the  trees  were  cut  by 
plaintiffs  on  Rosser's  land,  willfully  and  knowingly,  without 
the  consent  of  the  owner  of  the  land  ;  and  this  brings  the 
averment  within  the  letter  of  the  statute. 

3.  The  action  for  the  recovery  of  these  specific  penalties, 
however,  must  be  brought  within  one  year  from  the  time  the 
injury  was  committed. — Code,  §  3554.  The  plaintiff  replied 
the  statute  of  limitations  of  one  year,  to  these  pleas  of  set-off; 
and  there  was  issue  on  that  replication,  without  testing  its 
sufficiency  on  demurrer. — Code  of  1876,  §  2996 ;  2  Brick. 
Dig.  226,  §  129.  An  issue  of  fact  being  thus  formed,  the 
question  was,  whether  the  injury  complained  of  in  the  pleas 
of  i-et-off  was  done  more  than  twelve  months  before  the  ac- 
tion was  brought.  If  it  was,  the  replication  to  the  pleas  was 
sustained. — Mudge  v.  Treat,  57  Ala.  1. 

Under  the  rules  above  declared,  the  Circuit  Court  did 
not  err  in  the  charge  defining  the  statutory  bar  against  the 
claim  pleaded  in  set-off. 

4.  The  testimony  on  the  question,  wheth'er  the  route, 
or  way,  over  which  the  wood  was  hauled  by  Bunn 
and  Timberlake,  out  of  which  the  chancery  suit  grew,- 
was  a  public  highway  or  not,  was  in  direct  conflict.  The 
testimony  of  plaintiffs'  witnesses  tended  to  show  there 
had  been  a  way  open  to  the  public  as  a  highway,  and 
so  used,  for  near  or  quite  fifty  years.  If  this  user  had  exist- 
ed for  twenty  years  of  continuous  use,  the  presumption  would 
arise  that  the  road  had  been  established  by  law,  or  that  it 
was  dedicated  to  the  public  by  the  owner  of  the  soil. — Wash- 
burn on  Easements,  173  [126],  e^  .seg.  ;  Gayethy  v.  Bethune,. 
7  Amer.  Dec.  188 ;  TurnbuU  v.  Rivers,  15  Amer.  Dec.  622 ; 
14  Mass.  49;  3  McCord,  131 ;  Laivton  v.  Rivers,  2  McC.  445— 
13  Amer.  Dec.  741.     In  Baker  v.  Clark,  4  N.  H.  380,  the  court 
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said  :  "  We  entertain  no  doubt  that  a  highway  may  be  proved 
by  long  usage  ;  but  a  way,  to  become  public,  must  be  used 
in  such  a  manner  as  to  show  that  the  public  accommodation 
requires  it  to  De  a  highway,  and  that  it  is  the  intention  of 
the  owner  of  the  land  to  dedicate  the  way  to  the  public.  *  * 
In  this  case,  there  is  no  evidence  that  the  road  was  ever 
opened,  or  made,  or  repaired.  There  was  no  attempt  to  offer 
any  evidence  which  showed  an  intention  in  the  owner  of  the 
land  to  dedicate  the  way  to  the  public,  or  that  public  conve- 
nience required  the  way." — S.  0.,  17  Amer.  Dec,  4''28.  See, 
also,  Jones  v.  Percival.  5  Pick.  485 ;  S.  C,  16  Amer.  Dec.  415, 
where  it  is  said  :  "  A  person  does  not  have  a  right  of  way  by 
prescription,  by  passing  over  the  lands  of  another  in  all  di- 
rections ;  nor  can  a  grant  of  such  a  way  be  presumed,  how- 
ever long  continued."  Other  witnesses  in  this  cause  testify 
there  was  no  such  public  highway.  Hence  we  say,  the  testi- 
mony on  this  question  was  in  conflict. 

In  early  settlements,  when  most  lands  are  unreclaimed 
forests,  paths  and  substitutes  for  roads  will  be  marked  out 
and  followed,  whenever  public,  or  even  private  convenience, 
may  call  for  them.  This  practice  prevails  largely,  while  the 
lauds  are  yet  the  undisposed  of  public  domain  ;  and  paths 
thus  marked  out  and  used,  continue  to  be  so  used,  until  the 
wants  of  agriculture  circumscribe  this  implied  license  of 
travel  and  transportation,  and  confine  highways  to  fixed 
routes.  AVe  can  not  think  such  use,  unmarked  by  any  recog- 
nition of  them  as  highways,  not  repaired  or  worked  upon  by 
the  public,  is  either  evidence  of  dedication,  or  the  foundation 
of  a  prescriptive  right  to  use  such  way  for  public  travel  or 
transportation.  When  lands  are  reclaimed,  and  such  ways 
are  left  open  for  use,  and  are  used  by  the  public  as  highways, 
these  acts  may  constitute  the  beginning  of  a  right  of  pre- 
scription ;  and,  if  permitted  to  continue  long  enough,  will 
raise  the  presumption  of  a  ^rant,  not  to  an  individual,  but 
to  the  public  ;  aud  inasmuch  as  there  is,  in  such  case,  no  in- 
dividual, or  definable  numbej*  of  persons,  in  whose  favor  the 
presumption  runs,  or  who  can  be  designatf^d  as  adverse 
holders,  the  statute  of  ten  years'  adverse  possession,  which 
bars  entry  on  lands,  does  not  apply.  There  is  no  continuous 
adverse  holding.  It  requires  twenty  years  to  perfect  the 
presumption  of  grant  in  such  a  case.  A  presumption  of  ded- 
ication may  arise  in  a  shorter  time,  if  positive  acts,  or  «lear 
circumstances  justify  it.  Merely  allowing  the  public  to  pass 
over  unreclaimed  wild  lands,  will  not,  however,  raisft  the  pre- 
sumption of  dedication. — Hoole.  v.  Attorney- General,  2'2  Ala. 
190  ;  Sultzner  v.  State,  43  Ala.  24. 

What  we  have  said  above,  must   be   confined  to  cases  in 
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which  the  alleged  road  has  not  been  established,  or  recog- 
nized, by  any  order  of  the  Court  of  County  Commissioners. 
If  so  established  or  recognized,  they  thereby  become  public 
highways,  upon  which  the  public  have  a  right  to  travel  ;  and 
such  roads  are  under  the  superintendence  of  that  court. 
Code  of  1876,  §  1619,  et  seq.  There  is  no  evidence  in  this 
record  that  the  alleged  way  across  the  lands  of  the  appellant 
Kosser  was  ever  established,  or  recognized,  by  any  order  of 
the  Court  of  County  Commissioners. 

As  we  have  said  above,  the  testimony  is  in  conflict  on  the 
question,  whether  in  fact  there  was  such  public  road  across 
appellant's  lands.  That  disputed  question  of  fact  should 
have  been  submitted  to  the  jury,  with  appropriate  instruc- 
tions. This  was  not  done,  and  the  omission  is  a  marked 
error,  pervading  the  charge  given  by  the  Circuit  Court.  The 
part  of  the  affirmative  charge  first  excepted  to,  ignores  this 
material  inquiry  of  fact,  and  declares  an  hypothesis  on  which 
plaintiffs  were  entitled  to  recover,  without  any  reference  to 
the  character  of  the  road.  If,  under  the  rules  we  have  de- 
clared above,  there  was  no  public  road  across  Rosser's  lands, 
then  he  had  the  undisputed  right  to  interdict  its  use  by  plain- 
tiffs, and  such  prohibition  gave  them  no  right  of  recovery. 
The  Circuit  Court  erred  in  giving  that  part  of  the  affirmative 
charge  first  excepted  to.  That  portion  of  the  affirmative 
charge  second  excepted  to,  is  objectionable  for  the  same 
reason. 

What  we  have  said  above  will  be  a  sufficient  guide  on 
another  trial.  This  judgment  takes  effect  as  of  January 
18th,  1878. 

Reversed  and  remanded. 

Brickell,  C.  J.,  not  sitting. 


Brazleton  v.  The  State. 

Prosecution  for  Breaking  Fences. 

1.  Prosecutions  in  Counly  Court:  affidavit  and  warrant  of  arrest;  description 
of  offense. — In  prosecutions  before  the  Connty  Court,  the  same  uarticularity  in 
describing  the  otfense  charged  is  not  necessary  as  in  proceedings  by  indict- 
ment :  it  is  sufficient  to  designate  the  offense,  both  in  the  affidavit  and  in  the 
warrant  of  arrest  (Code,  §§  4702-03),  either  by  name,  or  by  some  phrase  which 
in  common  parlance  describes  it. 

2.  Breaking  fences;  sufficiency  of  affidavit  in  describing  offense. — An  affidavit 
Vol.  liXVi. 
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which  charges  that  the  defendant  "did  unlawfully  break  and  throw  down  a 
fence,  the  propertj'  of  Thomas  M.  C",  contains  a  substantial  description  of  the 
statutory  offense  (Code,  §  4413),  and  is  sufficient,  without  averring  the  failure 
to  repair  the  break. 

3.  Bail;  competency  a8  juror. — A  person  who  is  bail  for  the  defendant's 
appearance  to  answer  the  charge  against  him,  is  not  competent  to  serve  as  a 
juror  on  his  trial. 

From  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  William  Eichardson. 

This  prosecution  was  commenced  by  a  complaint  under 
oath,  made  by  Alexander  Craft,  before  the  judge  of  said 
County  Court,  stating  that  "  affiant  has  cause  to  believe,  and 
does  believe,  that  before  the  filing  of  this  complaint,  and  in 
said  county  of  Madison,  William  H.  Brazleton  did  unlawfully 
break  down  and  throw  down  a  fence,  the  property  of  Thomas 
M.  Cobb ;  against  the  peace,"  &c.  A  warrant,  or  writ  of 
arrest,  was  thereupon  issued  by  the  clerk  of  said  court,  com- 
manding the  arrest  of  the  defendant  "  to  answer  a  charge  of 
destroying  a  fence,  preferred  by  Alexander  Craft."  On  the 
trial,  as  the  bill  of  exceptions  states,  "  the  State  challenged 
one  George  W.  Butler  for  cause,  on  the  ground  that  he  was 
a  security  on  the  appearance  bond  of  the  defendant ";  and 
the  court  haying  allowed  the  challenge,  against  the  objection 
of  the  defendant,  he  duly  excepted  to  the  ruling.  The  jury 
having  returned  a  verdict  of  guilty,  the  defendant  moved  in 
arrest  of  judgment,  "  because  the  complaint,  which  is  the 
basis  of  the  judgment,  is  insufficient  in  law,  for  the  reason 
that  it  does  not  allege  that  said  defendant  failed  immediately 
to  repair  such  break,  and  negligently  left  such  break  unre- 
paired ;  and  because  said  affidavit  contains  no  charge  of  a 
violation  of  law."  The  court  overruled  the  motion,  and  ren- 
dered judgment  on  the  verdict.  These  two  rulings  of  the 
court  are  now  urged  as  error. 

Humes,  Gordon  &  Sheffey,  and  Walker  &  Shelby,  for 
appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J.— The  County  Court  is  clothed  with 
jurisdiction  of  misdemeanors  committed  in  the  county,  and 
prosecutions  for  them  are  commenced  originally  by  the  affi- 
davit of  some  person,  that  he  has  probable  cause  for  believ- 
ing, and  does  believe,  that  the  party  accused  has  committed 
a  misdemeanor,  designating  it  by  name,  or  by  some  other 
phrase,  which,  in  common  parlance,  designates  it.  The 
warrant  for  the  arrest  of  the  party  charged  conforms  to,  and 
describes  the  offense  by,   its   designation  in   the   affidavit. 
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Code  of  1876,  §§  4702-3.  The  statute ^  is^  intended  to  dis- 
pense with  the  particularity  observed  in  indictments,  deem- 
ing the  designation  of  the  offense  by  name,  or  by  other 
equivalent  phrases,  sufficiently  certain  for  all  practical  pur- 
poses. 

The  charge  made  in  the  affidavit  is,  that  the  appellant  did 
unlaivfulhj  break  and  throw  doivna  fence,  the  property  of  Tlmmas 
M.  Cobb.  The  warrant  of  arrest  is,  to  answer  a  charge  of 
destroying  a  fence,  preferred  by  Alexander  Graft,  the  affiant. 
The  words  of  the  statute,  upon  which  the  judgment  of  con- 
viction is  founded,  are  :  "  Any  person  who,  unlawfully,  or 
maliciously,  or  negligently,  breaks,  throws  down,  or  destroys 
any  fence  or  other  inclosure,  the  property  of  another,  and 
who  fails  to  immediately  repair  such  break,  and  negligently 
leaves  such  break  unrepaired,"  &c. — Code,  §  4413.  If  the 
offense  can  have  a  name,  by  which  it  is  known  and  distin- 
guishable, it  is,  perhaps,  breaking  fences^ — that  employed  in 
the  syllabus,  or  abstract,  prefixed  to  the  statute  creating  and 
defining  it.  However  this  may  be,  the  affidavit  expresses 
the  offense  with  convenient  certainty,  and  it  was  not  neces- 
sary that,  descending  into  particulars,  it  should  have  nega- 
tived tlie  repair  of  the  break  by  the  appellant.  That  was 
matter  of  defense,  of  which  he  could  have  full  benefit  on  the 
trial. 

Impartiality,  freedom  from  bias  or  prejudice,  capacity 
without  fear,  favor,  or  affection,  a  true  deliverance  to  make 
between  the  accused  and  the  State,  the  law  demands  as  the 
qualification  of  a  juror ;  and  it  is  as  essential,  as  the  impar- 
tiality of  a  judge.  Relationship  within  certain  degrees, 
whether  of  consanguinity  or  affinity,  is  an  absolute  disquali- 
fication. It  is  not  only  such  relationship,  but  temporary 
relations,  formed  in  the  course  of  business,  or  in  the  inter- 
course of  life,  which  may  disqualify,  whenever  they  may 
import  a  just  belief  of  a  want  of  impartiality — that  a  juror 
can  not  stand  indifferent,  either  from  interest,'  or  from  the 
favor  springing  out  of  the  relation.  The  master  is  not  a 
qualified  juror  for  the  trial  of  his  servant ;  nor  the  attorney 
for  his  client.  Bail  stand  in  a-  peculiar  relation  of  confidence 
to  the  principal — have  over  him  powers  not  conferred  on  any 
other  species  of  sureties ;  and,  of  itself,  the  relation  imports 
confidence  in,  and  favor  to  the  principal.  The  purity  of  the 
administration  of  justice  is  preserved  by  excluding  them  from 
the  jury-box,  on  the  trial  of  the  principal  for  the  offense  they 
have  bound  themselves  he  would  appear  and  answer.— 3 
Whart.  Cr.  Law,  §  3113. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Beadle  v.  Graham's  Adm'r. 

Action  on  Common  Counts. 

1.  Proof  of  transactions  ^cith  decedent,  in  action  by  administrator. — In  an 
action  brought  by  an  administrator  (or  revived  in  his  name  on  the  death  of  the 
original  plaintiff),  the  defendant  can  not  be  allowed  to  testify,  in  his  own  be- 
half, that  the  intestate  sued  him  before  a  justice  of  the  peace  on  the  same 
cause  of  action,  and  that  the  justice  decided  plaintiff  was  not  entitled  to 
recover.  Such  testimony  is  within  the  statute  as  to  transactions  with  a  decedent 
whose  estate  is  interested  in  the  result  of  the  suit  (Code,  §  3058),  and  can  not 
be  proved  by  the  adverse  party  himself. 

2  Conclusiveness  of  judgment. — A  former  judgment  between  the  parties,  on 
the  same  cause  of  action,  is  not  conclusive  in  a  second  action,  if  the  cause 
■was  discontinued,  or  tne  plaintiff  took  a  nonsuit,  or  there  was  no  judgment  on 
the  specific  matter  in  issue. 

3.  Qmnnon  and  special  counts;  when  necessary  or  proper. — So  long  as  a  con- 
tract continues  executory,  the  plaintiff  is  required  to  declare  specially  on  it ; 
but,  when  it  has  been  executed  on  his  part,  and  no  duty  remains  but  the  pay- 
ment of  money  by  the  defendant,  a  recovery  may  be  had  under  the  common 
counts. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Thomas  Graham  (and  revived 
in  the  name  of  his  administrator,  on  his  death  pending  the 
suit),  against  Joshua  H.  Beadle;  and  was  commenced  on  the 
15th  January,  186G.  The  original  complaint  contained  the 
common  count  for  work  and  labor  done  by  plaintiff  for 
defendant,  of  the  value  of  $100,  due  the  1st  January,  1864 ; 
and  the  common  count  for  money  had  and  received  by 
defendant,  to  and  for  the  use  of  the  plaintiff,  amounting  to 
$100,  and  due  the  1st  January,  1864  The  defendant  pleaded 
"  the  general  issue,  payment,  and  former  trial  and  judgment 
for  defendant ;"  and  issue  was  joined  on  these  several  pleas. 
A  third  (or  special)  count  was  added  to  the  complaint  during 
the  trial,  by  leave  of  the  court,  but  was  afterwards  withdrawn 
and  abandoned,  as  appears  from  the  bill  of  exceptions. 
The  judgment  entry  only  shows  that  the  ca'use  was  tried  on 
issue  joined,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff. 

"  On  the  trial,  as  the  bill  of  exceptions  states,  "  evidence 
was  offered  tending  to  prove  that  the  subject-matter  of  the 
present  suit  had  been  heard,  tried  and  passed  upon,  by  one 
Smith  Adams,  a  justice  of  the  peace  for  said  county ;  and 
that  judgment  was  rendered,  on  said  trial,  for  the  said 
defendant,  and  against  the  plaintiffs  intestate,  who  was  plain- 
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tiff  in  said  suit ;  defendant  himself  being  offered  as  a  wit- 
ness to  prove  these  facts,  and  proof  having  been  made  that 
the  docket  of  said  Adams,  for  that  year,  could  not  be  found, 
after  proper  legal  search  ;  and  that  search  was  made  among 
the  papers  of  said  justice,  for  the  papers  of  said  case,  and 
they  could  not  be  found.  The  proof  showed,  also,  that  the 
papers  had  been  scattered,  and  that  some  of  them  were  miss- 
ing. Eigg,  a  justice  of  the  peace  in  the  same  beat,  testified 
that  the  docket  and  papers  of  said  Adams  were  left  with 
him  ;  and  that,  after  diligent  search,  he  could  not  find  the 
docket  of  said  Adams  for  the  latter  part  of  1865  and  the  first 
of  1866,  covering  the  time  that  this  trial  is  alleged  to  have 
been  had.  Defendant  offered  to  prove,  by  his  own  testimony, 
that  said  Graham  in  his  life-time  sue  1  him,  before  said 
Adams,  for  the  same  debt  here  sued  on  ;  that  said  cause  was 
tried,  and  that  said  Adams  adjudged  that  Graham  was  not 
entitled  to  recover  of  him,  and  that  a  judgment  for  costs  was 
rendered  on  said  trial  in  defendant's  favor.  The  plaintiff 
objected  to  the  defendant's  testimony,  thus  offered ;  which 
objection  the  court  sustained,  and  excluded  the  said  evidence; 
to  which  ruling  the  defendant  excepted. 

"  During  the  trial  of  said  cause,  also^  plaintiff  offered  evi- 
dence to  prove  that,  in  January,  1862,  his  intestate  agreed 
with  said  defendant  to  attend  to  his  business  on  his  planta- 
tion near  Huntsville,  for  $12.50  per  month ;  and  that  said 
intestate,  under  said  contract,  moved  to  defendant's  planta- 
tion, and  remained  in  his  employment  until  November,  1864." 
After  stating  that,  on  objection  being  made  to  this  evidence, 
the  court  allowed  a  special  count  to  be  added  to  the  com- 
plaint, to  which  the  statute  of  limitations  was  pleaded,  and 
which  was  then  withdrawn  and  abandoned,  the  bill  of  excep- 
tions proceeds  thus :  "  Defendant  thereupon  renews  his 
motion  to  exclude  from  the  jury,  as  evidence  under  the  said 
two  common  counts,  said  evidence  of  the  agreement  in  1862 
for  labor  at  812.50  per  month  ;  which  motion  the  court  over- 
ruled, and  the  defendant  excepted." 

The  defendant  requested  the  court,  in  writing,  to  instruct 
the  jury  "that,  on  the  proof  of  the  special  contract  between 
the  parties,  the  plaintiff  can  not  recover  on  either  the  first  or 
the  second  count";  also,  "that  if  the  jury  believe,  from  the 
evidence,  that  Graham  and  Beadle  agreed  that  $12.50  per 
month  should  be  paid  for  Graham's  services,  plaintiff  can 
not  recover  on  the  first  or  second  count  in  the  declaration." 
The  court  refused  each  of  these  charges,  and  the  defendant 
duly  excepted  to  their  refusal ;  and  he  now  assigns  their 
refusal  as  error,  together  with  the  rulings  of  the  court  on  the 
evidence,  to  which,  as  above  stated,  he  reserved  exceptions. 
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David  P.  Lewis,  for  appellant. 
L.  P.  Walker,  contra. 

SOMERVILLE,  J. — There  was  no  error  in  excluding  the 
testimony  of  the  appellant,  by  which  it  was  proposed  to 
prove  that  Thomas  Graham,  who  was  the  intestate  of  appel- 
lee, during  his  life-time,  sued  appellant  before  a  justice  of 
the  peace,  for  the  same  subject-matter  herein  litigation  ;  that 
the  case  was  tried,  and  the  justice  adjudged  that  Graham  was 
not  entitled  to  recover.  The  appellant  was  not  a  competent 
witness  uncier  the  statute.  He  was  a  party  defendant  to  the 
suit,  and  the  case  involved  a  direct,  immediate  conflict, 
between  his  own  rights  and  those  of  the  estate  of  Graham, 
who  was  then  deceased.  The  matter  proposed  to  be  estab- 
lished by  his  testimony  was  a  "  transaction "  with  the 
deceased,  within  the  meaning  of  section  3058  of  the  present 
Code  (1876).  It  was  not  only  a  transaction,  but  it  was  a  con- 
troversy, which  is  included  in  the  very  soul  and  spirit  of  the 
statutory  prohibition.  To  testify  that  this  controversy  was 
judicially  determined,  by  the  authority  of  a  justice  of  the 
peace,  and  in  his  presence,  carries  with  it  necessarily  the 
turther  averment,  that  the  deceased  was  a  party  to  the  suit, 
made  so  by  such  service  or  voluntary  appearance  in  court  as 
to  conclude  his  legal  rights  ;  that  the  two  suits  were  identical, 
and  that  the  judgment  rendered  was  on  the  merits  of  the  case. 

2.  The  loss  of  the  papers  in  the  justice's  30urt  having 
been  satisfactorily  established,  these  matters  were  open  to 
parol  evidence.  A  cross-examination  of  the  witness,  more- 
over, may  have  disclosed  the  fact  that  the  case  was  discon- 
tinued, or  that  the  plaintiff  took  a  non-suit,  or  there  may  have 
been  no  judgment  on  the  specific  matter  in  issue  ;  in  either 
of  which  events,  the  proceedings  would  not  have  been  con- 
clusive.— 1  Greenl.  Ev.  §  529 ;  Ala.  Gold  Life  Ins.  v.  Sledge, 
62  Ala.  566. 

3.  The  special  contract,  or  agreement,  between  the  plain- 
tiff's intestate,  Graham,  and  the  defendant,  Beadle,  made  in 
1862,  was  properly  admitted  in  evidence  under  the  common 
counts.  There  was  no  need  of  another  count,  declaring 
specially  on  this  agreement.  The  rule  in  such  cases  is,  that 
so  long  as  a  contract  continues  executory,  the  plaintiff  is  re- 
quired to  declare  specially  ;  but,  when  it  has  |)een  executed  on 
his  part,  aud  no  duty  remains  but  the  payment  of  the  price 
in  money  by  the  defendant,  a  recovery  may  be  had  under 
the  common  counts. — 2  Greenl.  Ev.  §  104 ;  Holhrook  v.  Bow, 
1  Allen,  397. 

The  judgment  is  affirmed. 

Brickell,  C.  J.  not  sitting. 
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Beadle  v.  Graham's  Aclm'r. 

Bill  in  Equity  for  Injunction  of  Judgment  at  Law. 

1.  EquUable  relief  against  judgment  at  law.  — A  bill  for  equitable  relief  against 
a  judgment  at  law,  in  the  nature  of  a  bill  for  a  new  trial,  must  show  that  the 
complainant  had  a  valid  defense  to  the  action,  and  that  he  was  prevented  from 
making  it  by  accident,  mistake,  or  the  fraud  of  the  opposite  party,  unmixed 
with  negligence  on  his  part ;  and  be  mast  further  show  that,  on  another  trial, 
he  can  establish  his  alleged  defense. 

2.  ISame.  — In  this  case,  the  defendant  in  the  action  at  law  pleaded  res  adju- 
dicata,  but  failed  to  establish  tho  defense,  the  docket  of  the  justice  (before 
whom  the  former  suit  was  biought)  being  lost,  and  its  contents  not  proved  ; 
and  the  locket  having  been  afterwards  found,  he  filed  a  bill  to  enjoin  the  judg- 
ment ;  held,  that  the  bill  was  without  equity,  since  the  docket  did  not  show 
that  the  case  was  tried  before  the  justice  on  its  merits. 

3.  Proof  of  transactions  with  decedent,  in  action  by  administrator. — In  an 
action  brought  by  an  administrator  (or  revived  in  his  name,  on  the  death  of 
the  plaintiff  pending  tho  suit),  the  defendant  can  not  be  allowed  to  testify,  ns 
a  witness  for  himself  (Code,  §  3058),  that  the  intestate  sued  him  before  a  justice 
of  the  peace,  on  the  same  cause  of  action,  and  that  the  justice  decided  he  was 
not  entitled  to  recover. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  5th  April,  1881,  by 
Joshua  H.  Beadle,  against  the  personal  representative  of 
Thomas  Graham,  deceased  ;  and  sought  to  enjoin  the  collec- 
tion of  a  judgment,  which  said  administrator  had  obtained 
against  the  complainant,  in  the  Circuit  Court  of  Madison, 
and  which  was  affirmed  by  this  court  on  appeal,  a  few  days 
before  the  bill  was  filed,  as  shown  by  the  report  of  the  case, 
ante,  pp.  99-101.  The  action  at  law,  in  which  the  judgment  was 
recovered,  was  commenced  by  the  said  Thomas  Graham  in 
his  life-time,  on  the  15th  January,  1866 ;  and  the  judgment 
was  rendered  on  the  28th  May,  1877.  A  copy  of  the  pro- 
ceedings had  in  that  case,  including  the  bill  of  exceptions 
reserved  on  the  trial  by  the  defendant,  was  made  an  exhibit 
to  the  bill.  The  grounds  on  which  the  complainant  sought 
to  enjoin  the  collection  of  the  judgment  are  contained  in  the 
following  allegations  of  the  bill : 

"  Your  orator  shows  that,  on  the  8th  December,  1865,  the 
said  Thomas  Graham  instituted  suit  against  him,  in  the 
court  of  Smith  Adams,  who  was  then  a  duly  elected,  quali- 
fied and  acting  justice  of  the  peace,  for  the  Huntsville  beat, 
in  said  county  of  Madison,  for  the  sum  of  $92.40 ;  that  the 
warrant  was  duly  served  on  your  orator ;  that  said  cause 
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came  regularly  on  for  trial,  on  the  2d  January,  1866 ;  and 
that  a  judgment  was  duly  rendered,  on  the  merits,  in  favor 
of  your  orator,  and  against  said  Graham,  in  respect  of  said 
alleged  debt,  and  for  the  costs  of  said  suit.  Your  orator 
files  herewith  a  copy  of  the  docket  of  said  cause,  as  '  Exhibit 
B,'  and  asks  leave  to  produce  the  original  on  the  hearing,  as 
evidence  in  the  cause;  and  complainant  shows  that  the 
papers  of  the  justice's  docket  of  said  cause  can  nowhere  be 
found.  Your  orator  shows,  also,  that  on  the  trial  of  said 
cause  in  the  Circuit  Court,  brought  against  him  by  said  Gra- 
ham, your  orator  pleaded  that  the  cause  had  been  tried 
before  said  Adams,  and  that,  after  litigating  the  same, 
he  had  obtained  a  judgment  of  said  justice  of  the  peace  in 
his  favor,  and  the  claim  had  been  judicially  determined  on 
the  merits  in  his  favor ;  and  that  said  administrator,  by  his 
pleading  and  proof,  denied  that  the  matter  had  ever  been  so 
litigated  before  said  Adams,  or  elsewhere.  Said  Adams  had 
long  since  departed  this  life  ;  and  though  strict  search  was 
made,  of  and  among  the  papers  of  his  successor  in  office,  and 
of  his  family,  and  of  those  who  would  be  most  likely  to  have 
the  custody  of  his  papers  and  effects,  no  clue  could  be 
obtained  to  his  docket  and  papers,  used  by  him  while  he  was 
a  justice  of  the  peace.  And  complainant  shows  that  the 
docket  of  said  Adams,  as  justice  of  the  peace  for  the  year 
1865,  has  been  accidentally  found  among  the  rubbish  of  the 
Circuit  Court  of  said  county;  and  that  the  same  contains  a 
docket  of  said  case,  wherein  said  Graham  sued  your  orator 
as  hereinbefore  stated.  And  your  orator  shows  that  he  could 
not  find  said  docket,  to  be  used  as  evidence  on  said  trial  in 
the  Circuit  Court ;  that  he  caused  search  to  be  instituted 
for  the  same,  and  for  the  papers  in  this  case,  in  the  office  of 
Robert  Figg,  who  was  the  successor  in  office  of  the  said 
Adams  ;  and  that  he  made  inquiry  of  every  person  who  he 
thought  might  probably  know  anything  of  the  said  docket 
and  papers,  and  was  unable  to  find  the  same  ;  and  that  the 
same  was  found,  within  the  present  day,  by  the  clerk  of  the 
Circuit  Court  of  this  county,  but  the  papers  have  not  yet 
been  found.  Orator  shows  that  he  was  deprived  of  the  proof 
of  the  adjudication  by  said  Adams,  without  any  negligence 
on  his  part,  and  by  circumstances  beyond  his  control ;  and 
he  alleges  the  truth  to  be,  that  the  said  debt,  so  sued  on 
before  said  Adams,  was  for  services  rendered  by  said  Gra- 
ham in  the  years  1862  to  1864,  in  attending  to  his  plantation ; 
and  that  he  never  did  owe  said  Graham  but  the  one  debt, 
and  never  had  but  this  one  transaction  with  said  Graham, 
wherein  he  was  the  debtor  of  said  Graham  ;  that  he  proved, 
in  the  suit  before  said  Adams,  that  he  had  paid  said  Gra- 
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ham  when  this  service  was  rendered ;  and  said  suit  in  the 
Circuit  Court  was  for  the  same  alleged  debt,  and  for  non6 
other."  The  bill  prayed  an  injunction  of  the  judgment,  and 
general  relief. 

The  entries  on  the  justice's  docket,  as  shown  by  the  exhibit 
to  the  bill,  after  stating  the  names  of  the  parties,  *'  Thomas 
Graham  v.  Joshua  H.  Beadle,"  were  in  the  following  words : 
"  Open  account  for  $92.40 ;  Madison,  1862,  1863,  1864.  Is- 
sued Dec.  8th,  1865.  Eeturned  January  2d,  1866.  Dismissed. 
Got  my  costs" 

After  answer  filed,  the  chancellor  dismissed  the  bill,  on 
motion,  for  want  of  equity ;  and  his  decree  is  here  assigned 
as  error. 

David  P.  Lewis,  for  appellant. — A  court  of  equity  will 
restrain  a  party  from  using  an  unfair  advantage  which  he  has 
obtained,  in  a  proceeding  at  law,  by  fraud,  accident,  or  mis- 
take, without  fault  or  negligence  on  the  part  of  the  party 
injured.— 2  Story's  Equity,  §§  885-8,  894,  1574 ;  Cox  v.  Rail- 
road, 44  Ala.  611 ;  High  on  Injunctions,  §§  86-9 ;  Farquhar- 
son  V.  Pitcher,  2  Enss.  81-87  ;  Jarvis  v.  Chandler,  1  Turner  & 
Euss.  319 ;  Codrington  v.  Webb,  2  Vernon,  240 ;  Iglehart  v.  Zee, 
4  Md.  Ch.  514 ;  Cutting  v.  Carter,  29  Vermont,  72 ;  Earl  of 
Kildare  v.  Eustace,  1  Vernon,  437 ;  1  Eq.  Cas.  Abr.  377 ; 
Reigal  v.  Webb,  1  John.  Ch.  401.  In  this  case,  on  the  admit- 
ted averments  of  the  bill,  it  is  against  conscience  that  the 
defendant  should  be  allowed  to  enforce  the  judgment  in  the 
Circuit  Court,  when  the  matter  had  been  previously  adjudi- 
cated adversely  to  him,  before  another  court  of  competent 
jurisdiction.  No  question  is  raised  as  to  the  diligence  or  neg- 
ligence of  the  defendant  in  making  his  defense,  and  the  aver- 
ments must  be  taken  as  satisfactory  on  that  point ;  and  if 
insufficient,  an  opportunity  to  amend  should  have  been 
allowed.— High  on  Inj.  §§  997-1000 ;  Code,  §§  3788-94.  The 
question  is  not,  as  the  chancellor  supposed,  whether  the 
alleged  debt  has  been  paid  ;  but  whether  proof  of  payment 
was  made  before  the  justice,  as  the  bill  alleges,  or  the  matter 
decided  by  him,  on  any  other  ground,  adversely  to  the  plain- 
tiff ;  as  to  which  matters,  an  issue  of  fact  is  tendered  by  the 
bill. 

L.  P.  Walker,  contra. — A  court  of  equity  will  not  interfere, 
after  the  rendition  of  a  judgment  at  law,  unless  the  party 
complaining  can  successfully  impeach  the  justice  of  the  judg- 
ment.— Zee  (&  Norton  v.  Ins.  Bank  of  Columbus,  2  Ala.  21. 
In  this  case,  the  complainant  himself  is  incompetent  to  prove 
the  proceedings  before  the  justice  (Code,  §  3058),  even  if  the 
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case  was  there  tried  on  its  merits ;  and  the  entries  on  the 
justice's  docket,  which  is  the  only  evidence  he  adduces,  only 
show  that  the  case  was  dismissed.  This  is  not  an  adjudica- 
tion on  the  merits. 

STONE,  J. — The  defense  relied  on  in  this  case  is  purely 
legal,  and  would  have  prevailed,  if  properly  proved,  in  the 
trial  in  the  Circuit  Court.  The  defense  was  attempted  to  be 
made  in  that  court,  but  was  ruled  out,  because  the  witness 
was  incompetent  to  testify  to  the  facts  proposed  to  be  proved 
by  him. — Beadle-  v.  Graham's  Adm'r,  at  the  present  term. 
The  present  is  a  bill  in  the  nature  of  a  bill  for  a  new  trial. 
Such  bills  are  maintainable,  only  when  the  party  invoking 
the  jurisdiction  had  a  valid  defense,  and  was  prevented  from 
making  it  by  the  fraud  of  the  opposite  party,  or  by  accident 
or  mistake,  unmixed  with  negligence  on  his  own  part. — 1 
Brick.  Dig.  066,  §  376 ;  2  Story's  Eq.  Jur.  §§  887-8.  The 
excuse  relied  on  in  this  case  is  accident ;  and  it  is  shown  that 
the  lost  docket  of  Justice  Adams  has  been  found.  What 
that  docket  shows  is  made  an  exhibit  to  the  bill.  It  does 
not  tend,  in  the  remotest  degree,  to  show  that  the  suit  before 
Adams  was  tried  on  the  merits.  On  the  contrary,  it  tends 
strongly  to  show  the  suit  was  dismissed,  without  a  trial  on 
the  merits.  This  is  the  only  additional  testimony  the  com- 
plainant avers  he  can  produce,  and  it  utterly  fails  to  show  a 
valid  defense  to  the  action.  Complainant  himself  is  incom- 
petent to  testify,  regarding  that  trial,  because  it  was  a  trans- 
action with  defendant's  intestate,  now  dead. — Code  of  1876, 
§3058. 

A  bill  in  such  a  case  as  this,  to  be  sufficient,  must  show 
two  things :  '*  First,  that  his  failure  to  make  defense  was 
not  attributable  to  his  omission,  neglect,  or  default ;  and, 
secondly,  that  his  defense  is  good  to  the  entire  cause  of  action, 
or  such  part  of  it  as  he  proposes  by  his  bill  to  litigate." 
Hair  v.  Loive,  19  Ala.  224.  To  make  the  second  of  these 
grounds  good,  the  complainant  must  not  only  set  forth  his 
defense,  showing  that  it  is  a  valid  one,  but  he  must  show 
that  on  another  trial  he  can  prove  his  defense,  as  he  avers  it 
to  exist.  Without  an  averment  that  such  proof  exists,  there 
would  seem  to  be  no  possible  good  to  come  of  a  second  trial. 
With  all  the  additional  testimony  shown  in  this  bill  to  have 
been  discovered,  the  result  would  be  the  same  as  in  the  trial 
at  law.  This  ruling  is  not  in  conflict  with  Cox  v.  Bailroad, 
4A  Ala,  611 ;  but,  if  it  were,  we  would  not  be  inclined  to  fol- 
low that  case. 

The  chancellor's  decree  is  affirmed. 
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Wilhite  V.  Ryan. 

Statutory  Detinite/or  Mill  Machinery. 

1.  Tender;  sufficiency  of. — A  tender  of  money  must,  as  a  general  rule,  be 
absolute,  and  not  coupled  with  conditions  ;  and  though  the  party  making  it 
may  annex  a  condition  which  the  contract  gives  him  a  right  to  require,  and 
which  is  not  prejudicial  to  the  other  party,  he  can  not  annex  a  condition  the 
acceptance  ot  which  would  prejudice  the  legal  rights  of  the  other. 

2.  Same;  when  authorized. — At  common  law,  a  tender  could  only  be  made 
when  the  demand  was  in  the  nature  of  a  debt,  being  either  a  sum  certain,  or 
capable  of  being  made  certain  by  mere  arithmetical  calculation  :  it  could  not 
be  pleaded  iu  an  action  on  the  case,  nor  in  any  action  for  the  recovery  of  un- 
liquidated damages  strictly  ;  and  the  only  statatory  exception,  it  seems,  is  in 
actions  of  slander. 

3.  Same;  production  of  money ;  waiver  of . — A  tender,  not  accompanied  with 
the  production  of  the  money,  is  insuflScient,  and  may  be  refused  on  that 
ground  ;  but,  if  the  tender  is  refused  only  on  another  ground,  specifically  as- 
signed, the  production  of  the  money  is  waived. 

Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  W  B.  Wood. 

This  action  was  brought  by  Thomas  and  C.  B.  Wilhite, 
against  Thomas  Ryan,  to  recover  certain  mill  machinery,  •" 
particularly  described,  with  damages  for  its  detention  ;  and 
was  commenced  on  the  16th  November,  1874  The  cause 
was  tried  on  issue  joined  on  the  plea  of  nondetinef ;  and  there 
was  a  verdict  and  judgment  for  the  defendant,  under  the 
charges  of  the  court.  During  the  trial,  a  bill  of  exceptions 
was  reserved  by  the  plaintiffs,  in  which  the  facts  are  thus 
stated : 

"  The  evidence  in  behalf  of  the  plaintiffs  tended  to  show 
that,  prior  to  January  1st,  1873,  the  defendant  (Ryan)  had 
executed  a  deed  of  trust  on  the  property  described  in  the 
complaint,  to  one  Dinsmore  as  trustee,  to  secure  a  debt  due 
to  A.  M.  Patterson,  for  $564.99  ;  that  the  law-day  of  the  deed 
having  passed,  the  trustcQ,  under  instructions  from  Patter- 
son, advertised  the  property  for  sale  to  pay  the  debt ;  and 
that  about  the  1st  of  January,  1873,  at  the  request  of  the  de- 
fendant, and  by  virtue  of  an  agreement  between  all  the  par- 
ties, plaintiffs  bought  the  property  of  the  defendant,  and  paid 
therefor,  to  said  Patterson,  the  amount  of  his  said  debt,  in 
full  payment  of  said  deed  of  trust ;  and  it  was  understood 
and  agreed,  at  the  same  time,  between  plaintiffs  and  said 
Ryan,  that  he  should  have  the  right  to  buy  back  the  prop- 
erty from  plaintiffs,  at  the  expiration  of  one  year,  if  he  de- 
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sired  to  do  so,  upon  repaying  to  plaintiffs  the  said  amount, 
without  interest.  Plaintiffs  went  into  possession  of  the 
property  under  the  contract  stated,  and  operated  the  same 
until  about  the  1st  July,  1873,  when  the  defendant  rented  the 
same  from  them,  for  the  remainder  of  the  year — to-wit,  until 
about  the  10th  January,  1874 — for  $100,  paid  the  rent  in  ad- 
vance, and  went  into  possession  under  said  contract  of  rent- 
ing. At  the  expiration  of  the  twelve  months  specified  in 
said  original  contract  between  the  parties,  plaintiffs  demand- 
ed of  defendant  the  possession  of  the  said  property  ;  which 
demand  the  defendant  refused  to  comply  with,  and  has  re- 
mained in  possession  of  the  property  ever  since.  The  prop- 
erty was  worth  the  sum  paid  for  it  by  plaintiffs,  to-wit,  the 
sum  of  $564.99 ;  and  the  value  of  the  detention  thereof  was 
$200  per  annum.  The  plaintiffs  rested  their  case  upon  evi- 
dence tending  to  show  these  facts. 

"  The  evidence  in  behalf  of  the  defendant  tended  to  show 
that  the  contract  between  the  parties  was,  that  the  plaintiffs 
should  pay  off  the  said  debt  to  Patterson,  and  should  take 
possession  of  the  property,  and  hold  the  same  as  their  own, 
and  should  put  and  keep  the  same  in  good  repair  ;  and  that 
the  defendant  should  have  the  property  back  at  the  end  of 
one  year,  in  good  running  order,  if  he  desired  to  do  so,  upon 
paying  plaintiffs  the  amount  they  were  to  pay  Patterson, 
without  interest ;  also,  that  the  agreement  of  plaintiffs  to 
put  and  keep  the  property  in  repair,  and  to  allow  defendant 
to  have  it  back  in  good  order,  on  paying  said  amount,  at  the 
end  of  the  year,  was  a  part  of  the  consideration  of  the  con- 
tract which  plaintiffs  were  to  pay  for  the  property,  as  well  as 
the  payment  to  Patterson  above  stated  ;  and  that  plaintifis 
paid  said  debt  to  Patterson,  but  failed  to  put  and  keep  the 
property  in  good  repair,  and  greatly  damaged  the  same  while 
in  their  possession.  Defendant  introduced  evidence,  also, 
tending  to  show  that  said  property,  at  the  time  plaintiffs 
went  into  possession  of  it  under  the  agreement  above  stated, 
was  worth  about  $2,000;  that  while  it  remained  in  their  pos- 
session, and  up  to  the  time  when  defendant  retook  possession 
under  said  contract  of  renting,  pltintiffs  damaged  the  prop- 
erty to  about  the  amount  of  $1,200,  or  $1,500 ;  and  that  por- 
tions of  the  machinery  were  rendered  wholly  useless,  and  had 
to  be  removed,  and  replaced  by  new  machinery,  in  order  to 
run  the  mill.  The  defendant  introduced,  also,  evidence 
tending  to  show  that,  on  the  day  the  twelve  months  expired, 
which  was  allowed  him  for  re-purchasing  the  property,  he 
went  to  the  house  of  C.  B.  Wilhite,  one  of  the  plaintiffs,  for 
the  purpose  of  taking  him  the  money  ;  that,  not  finding  said 
Wilhite  at  home,  he  left  word  for  him  to  come  and  see  de- 
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fendant ;  that  on  the  next  day,  or  within  a  day  or  two  after- 
wards, said  Wilhite  came  to  where  defendant  was,  and  de- 
fendant, putting  his  hand  in  his  pocket-book,  then  said  to 
said  Wilhite,  ^  Here  is  your  money  for  the  mill,  when  you  comply 
withy  our  contract  as  to  putting  the  mill  machinery  in  good  repair; 
that  Wilhite  denied  the  existence  of  any  such  contract,  as  to 
repairing  the  same,  and  refused  to  take  the  money  as  offered 
and  make  the  repairs,  but  said  he  would  have  the  money  or  the 
mill.  Defendant  made  no  unconditional  tender  of  the  money, 
and  no  other  tender  whatsoever,  then  or  at  any  other  time, 
except  as  above  stated.  Plaintiffs  introduced  evidence,  in  re- 
buttal, tending  to  show  that,  under  the  agreement  by  which 
they  bought  the  property,  they  were  under  no  obligation 
whatsoever  to  put  and  keep  the  machinery  in  good  repair. 

"  The  foregoing  was,  in  substance,  all  the  evidence  intro- 
duced by  both  parties;  and  upon  this  evidence,  without 
more,  the  court  charged  the  jury,  of  its  own  motion,  as  fol- 
lows :  1.  '  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiffs  purchased  the  mill  of  the  defendant,  and,  at  the 
time  of  the  purchase,  as  part  of  the  agreement,  plaintiffs 
agreed  to  re-sell  the  mill  to  defendant,  at  the  end  of  twelve 
months,  upon  terms  agreed  on, — this  is  a  conditional  sale ; 
and  if  the  condition,  which  was  to  re-invest  the  property  in 
the  defendant,  was  promptly  performed,  or,  if  he  offered  to 
do  so,  and  the  plaintiffs  refused  to  accept  it,  then  the  prop- 
erty was  re-invested  in  the  defendant,  and  the  jury  will  find 
for  the  defendant ;  but,  if  the  jury  find  that  the  defendant  did 
not  promptly  perform  the  terms  or  condition  on  which  he 
was  to  have  the  property  back,  or  offer  to  do  so,  then  the 
absolute  property  vested  in  the  plaintiffs,  and  they  have  the 
right  to  recover.'  2.  '  If  the  jury  find,  from  the  evidence, 
that  it  was  a  part  of  the  contract  that  the  plaintiffs  were  to 
put  or  keep  the  machinery  in  repair,  and  return  it  in  good 
repair  at  the  time  agreed  on,  but  failed  to  do  so ;  and  that 
defendant  tendered  the  money,  at  the  time  agreed  on,  to  the 
plaintiffs,  upon  condition  that  they  would  put  the  same  in 
repair ;  and  that  the  plaintiffs  refused  to  receive  it  on  that 
condition  ;  this  was  a  sufficient  tender  to  re-vest  the  property 
in  the  defendant.' " 

The  plaintiffs  excepted  to  the  second  charge,  as  given,  and 
requested  the  court,  in  writing,  to  instruct  the  jury,  "  that 
performance,  or  the  offer  to  perform  on  the  part  of  the  de- 
fendant, must  have  been  unconditional,  in  order  to  re-invesfe 
the  property  in  the  defendant,"  The  court  refused  this 
charge,  and  the  plaintiffs  excepted  to  its  refusal ;  and  they 
now  assign  as  error  the  second  charge  given  by  the  court, 
and  the  refusal  of  the  charge  asked  by  them. 
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C.  R  Hamill,  for  the  appellants,  cited  SeivaU  v.  Henry, 
9  Ala.  24-33 ;  4  Kent's  "Com.  144,  and  note ;  2  Greenl. 
Ev.  §  586. 

Clark  &,  Harris,. and  Morrow  k  Sharpe,  contra,  cited  Love 
17.  Crook,  27  Ala.  624 ;  Eiland  v.  Radford,  7  Ala.  724  ;  Mur- 
phy V.  Bare/ield,  27  Ala.  634 ;  Seiuall  v.  Henry,  9  Ala.  24. 

SOMERVILLE,  J. — It  is  a  correct  general  rule  of  law, 
that  every  tender  of  money,  by  a  debtor  to  a  creditor,  must 
be  absolute,  and  not  coupled  with  conditions.  It  must  not 
be  offered  in  full  of  all  demands,  or  on  condition  that  the 
creditor  return  the  necessary  change,  or  execute  a  release,  or 
on  other  similar  terms  leading  to  the  embarrassment  of  the 
creditor's  legal  rights. — 2  Greenl  Ev,  §  605 ;  Bakeman  v. 
Pooler,  15  Wend.  637.  If,  however,  the  condition  interpo- 
lated is  one  not  prejudicial  to  the  creditor,  and  on  which  the 
debtor  has  a  right,  under  the  contract,  to  insist,  it  does  not 
vitiate  the  tender. —  Wheelock  v.  Tanner,  39  N.  Y.  481 ;  Saun- 
ders V.  Frost,  5  Pick.  259. 

But  a  tender  was  authorized,  by  common  law,  to  be  made, 
only  in  those  cases  where  the  demand  is  in  the  nature  of  a 
debt — where  the  sum  due  is  either  certain,  or  capable  of 
being  made  certain  by  mere  arithmetical  computation. 
Green  v.  Shutliff,  19  Vt.  592.  It  could  not  be  pleaded  in  an 
action  on  the  case,  nor  in  any  action  brought  strictly  for  the 
recovery  of  unliquidated  damages. — Searle  v.  Barrett,  2  Ad.  & 
El.  82  ;  7  Wait's  Actions  &  Def.  577.  The  only  exception  to 
this  rule,  which  seems  to  be  made  by  statute,  is  in  cases  of 
slander,  where  a  tender  is  permitted  by  the  defendant,  on  his 
accompanying  it  with  a  recantation. — Code  (1876),  §  2993. 

The  design  of  the  tender,  made  by  the  appellee  to  appel- 
lant in  this  case,  was  to  divest  the  title  of  the  property,  for 
the  specific  recovery  of  which  this  action  was  instituted.  It 
would  clearly  have  been  insufficient,  for  the  reason  that  there 
was  no  production  of  the  money,  had  objection  been  inter- 
posed on  this  ground.  The  only  objection  raised  by  the 
charge  given  by  the  court,  and  the  charge  requested  by  ap- 
pellee and  refused,  is,  that  the  tender  was  conditional,  and 
not  absolute.  This  specification  of  one  particular  defect  was 
a  waiver  of  all  others. — 2  Parsons  on  Cont.  615. 

The  condition,  with  which  the  tender  made  by  Evan  was 
clogged,  was  prejudicial  to  the  appellant,  Wilhite.  The  evi- 
dence discloses  the  fact  of  a  controversy  between  the  parties, 
as  to  whether  or  not  the  machinery  had  been  damaged  by 
appellant,  and  the  extent  of  the  alleged  damage.  The  appel- 
lant denied  that  it  was  his  duty  to  keep  it  in  repair.     The 
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amount  of  the  damage  was  uncertain,  and  controverted- 
The  tender  proposed,  of  necessity,  to  adjust  these  disputed 
issues,  and  to  estabhsh  a  recoupment,  or  counter-claim 
against  appellant,  in  favor  of  the  appellee.  The  acceptance 
of  the  money,  on  the  terms  proposed,  would  have  drawn  the 
appellant  into  an  admission  against  himself,  and  prejudicial 
to  his  legal  rights.  This  is  not  permissible,  and  the  tender 
was,  therefore,  bad. — 1  Addison  on  Cont.  §  357  :  Wood  v. 
BitchcocJi,  20  Wend.  47. 

The  Circuit  Court  erred  in  giving  the  charge  excepted  to, 
and  in  refusing  to  give  the  charge  requested  by  appellant. 
For  these  erroneous  rulings,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Lilly  V.  Larkin. 

Application  for  Substitution  of  Lost  Records,  in  matter  of  An,' 
nual  Settlement  of  Administrator's  Accounts. 

1.  Sabstltutioii  of  records  in  Probate  Court.  — Every  court  of  record  possesses  aa 
inberent  power  to  substitute  any  part  of  its  records  which  may  have  been  lost 
or  destroyed  ;  and  the  Probate  Court,  being  a  court  of  record,  may  exercise 
this  inherent  power,  althoua;h  it  is  not  among  the  courts  enumerated  in  the 
statute  providing  for  the  substitution  of  lost  or  destroyed  records  (Code, 
§^  555-5S),  which  is  merely  curnulitive  to  the  former  remedy  and  practice,  as 
indicated  in  Adkinson  v.  Keel.  25  A.la.  521. 

2.  Same;  admissibility  of  parol  evidence;  revision  of  decree  on  error. — On  au 
application  for  the  substitution  of  lost  or  destroyed  records,  parol  evidence  is 
admissible  ;  and  the  court  below  having  examined  the  witnesses  ore  teniis,  and 
thus  having  peculiar  opportunities  for  judging  of  the  credibility  and  weight 
of  the  evidence,  the  appellate  court  is  not  inclined  to  reverse  its  finding  on 
the  facts,   unltsss  clearly  convinced  that  it  is  erroneous. 

3.  Same ;  defects  in  original  record  or  decree. — The  fact  that  the  lost  or  de- 
stroyed record,  being  a  decree  rendered  on  au  annual  or  partial  settlement  of 
an  administrator's  accounts,  was  rendered  without  the  appointment  of  a  guar- 
dian ad  litem  for  the  infant  distributees,  or  other  defect  of  like  character,  does 
not  affect  the  right  to  substitute;  the  record,  when  substituted,  possessing  the 
sam^  validity  as  the  original,  and  neither  more  nor  less. 

4.  Eatrips  or  memoranda  made  by  deceased  person. — A  promissory  note  hav- 
ing been  used  as  a  paper  on  the  settlement  of  an  administrator's  accounts, 
an  indorsement  written  on  it  by  his  attorney  is  properly  received  in  evidence, 
on  motion  to  substitute  the  settlement  as  a  lost  record,  either  to  identify 
the  paper,  or  as  original  evidence  to  support  the  correctness  of  the  settlement 
proposed  to  be  substituted,  on  proof  that  it  was  written  at  the  time  of  the 
former  settlement,  and  that  the  attorney  is  deceased. 

4.  Competency  of  party  as  icltness,  in  proceeding  by  administrator  for  substitu- 
tion of  lost  record.— Oa  an  application  by  an  administrator  for  the  substitution 
of  a  record  alleged  to  be  lost  or  destroyed,  being  an  annual  or  partial  settle- 
ment of  his  accounts,  he  is  a  competent  witness  for  himself  to  prove  the  cor- 
rectness of  the  record  proposed  to  be  substituted  :  such  evidence  is  not  within 
the  statutory  prohibition  (Code,  §  3058),  as  to  the  proof  of  transactions  with 
a  deceased  person  whose  estate  is  interested  in  the  result  of  the  suit. 
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Appeal  from  the  Probate  Court  of  Jackson. 

This  was  a  petition,  as  the  bill  of  exceptions  states,  "by 
W.  li.  Larkin  and  John  V.  Gross,  to  substitute  the  alleged 
lost  record  of  an  annual  settlement  of  their  administration  of 
the  estate  of  Edward  H.  Dillard,  deceased,  alleged  to  have 
been  made  in  said  court  on  the  15th  July,  1861."  The  peti- 
tion asking  the  substitution,  verified  by  afiidavit,  was  filed 
on  the  21st  December,  1876 ;  and  notice  of  the  application 
having  been  given  to  the  heirs  and  distributees  of  said  Dil- 
lard's estate,  they  appeared  and  contested  it.  "On  the  hear- 
ing of  the  cause,"  as  the  bill  of  exceptions  recites,  "the  peti- 
tioners read  in  evidence  the  records  of  the  court,  from  the 
minute-books  thereof,  of  the  filing  of  their  accounts  and 
vouchers  for  an  annual  settlement  of  their  administration  of 
said  estate,  on  the  second  Monday  in  April,  1861,  and  the 
setting  of  the  same  for  hearing  on  the  third  Monday  in  May, 
1861 ;  also,  of  an  annual  settlement  of  their  said  administra- 
tion, made  on  the  9th  July,  1866  ;  and  of  their  final  settle- 
ment of  their  said  administration,  made  on  the  17th  June, 
1872."  A  copy  of  these  records  is  made  an  exhibit  to  the 
bill  of  exceptions  ;  and  the  account-current  filed  for  the  set- 
tlement made  on  9th  July,  1866,  as  copied,  shows  that  the 
administrators  therein  charged  themselves  with  $121.49,  as 
"amount  on  hand  on  annual  settlement,  July  15,  1861  "  "The 
petitioners  read  in  evidence,  also,  an  indorsement  proved  to 
have  been  written  by  Nelson  Robinson,  Esq.,  proved  to  be 
now  deceased,  but  then  the  attorney  of  the  petitioners  in 
their  said  administration,  on  a  note  of  said  W.  R.  Larkin 
and  others  to  said  petitioners  as  such  administrators";  which 
indorsement  was  in  these  words .  "This  note  is  entitled  to  a 
credit  of  b69.19,  the  proportion  of  W.  R.  Larkin's  commis- 
sions on  settlement  of  E.  H.  Dillard's  estate,  tJds  day  had  in 
the  Frobate  Court,  July  15,  '61.''  The  defendants  objected  to 
the  admission  of  this  indorsement,  "as  illegal  evidence";  and 
they  duly  excepted  to  its  admission  against  their  objection. 

On  the  account-current  filed  for  the  settlement  in  1861,  as 
copied  in  the  exhibit  to  the  bill  of  exceptions,  is  an  indorse- 
ment in  these  words  :  *  The  above  and  foregoing  account- 
current,  between  John  V.  Gross  and  W.  R.  Larkin,  co- 
administrators of  Edward  H.  Dillard,  deceased,  audited, 
passed  and  olloived,  on  annual  or  partial  settlement  of .  said 
estate,  had  on  this  15th  day  of  July,  1861,  and  ordered  to  be 
recorded  as  such  this  15tl5>  July,  1861";  to  which  was  signed 
the  name  of  John  H.  Norwood,  as  probate  judge.  Said  Nor- 
wood was  introduced  as  a  witness  by  the  petitioners,  and  tes- 
tified, "that  he  was  the  probate  judge  of  said  county,  from 
prior  to  the  year  1860  until  after  July,  1861 ;  that  the  peti- 
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iioners  made  an  annual  settlement  of  their  said  administra- 
tion, before  him  as  such  judge,  between  the  months  of  May 
and  August,  1861,  but  on  what  day  he  did  not  remember ; 
that  it  was  customary,  on  such  settlements,  to  appoint  the 
clerk  of  the  Circuit  Court  as  the  guardian  ad  litem  for  the 
infant  distributees  ;  that  L.  Brewer  was  then  such  clerk,  but 
he  did  not  recollect  that  any  guardian  ad  litem  was  ap- 
pointed on  said  settlement ;  that  the  estate  had  been  under 
administration  for  [several]  years,  and  his  impression  was 
that  the  account  was  large,  embracing  all  matters  of  the  ad- 
ministration up  to  the  date  of  settlement.  Witness  was 
shown  the  indorsement  upon  said  exhibit,  of  its  being  passed 
and  allowed,  and  stated  that  it  was  usual  to  make  such  in- 
dorsements on  accounts  approved  and  allowed  by  the  court. 
On  cross-examination,  said  Norwood  stated,  against  the  ob- 
jection of  the  petitioners,"  kc,  that  he  left  said  county  on 
the  28th  March,  1861,  having  entered  the  military  service  of 
the  Confederate  States,  returned  to  said  county  in  May,  and 
remained  there  until  some  time  in  August,  1861 ;  "that  the 
record  entry  of  the  second  Monday  in  April,  1861,  as  to  the 
filing  of  the  accounts  and  vouchers  and  setting  a  day  for  the 
hearing,  was  not  in  fact  made  to  him,  but  by  his  clerk,  W.  H. 
Norwood  ;  that  he  had  no  recollection  of  ever  entering  him- 
self on  the  records  any  decree  of  said  annual  settlement  of 
1861,  or  of  seeing  any  such  entry  on  the  records ;  and  that 
there  was  no  break,  or  chasm,  in  the  record  of  the  minutes 
of  the  court,  from  said  entry  of  the  second  Monday  in  April 
to  August,  1861,  and  no  entry  on  the  minutes,  between  those 
dates,  in  relation  to  said  annual  settlement  of  July  15, 1861." 
The  petitioners  were  both  allowed  to  testify  as  witnesses, 
against  the  objections  of  the  defendants ;  the  objections  to 
each  being,  "because  of  his  being  a  party,  and  because  of 
his  being  interested";  and  exceptions  were  reserved  by  the 
defendants  to  the  overruling  of  these  objections.  Each  of 
said  petitioners  testified,  that  they  made  an  annual  settle- 
ment of  their  accounts  in  said  court  on  the  15th  July,  1861 ; 
that  they  were  present  at  the  settlement ;  that  their  accounts 
and  vouchers  as  filed,  embracing  all  matters  of  debits  and 
credits  up  to  that  day,  were  examined,  audited,  and  allowed 
by  the  court.  Each  testified,  that  their  accounts  and  vouch- 
ers were  left  with  the  probate  judge,  in  his  oflice,  at  the  time 
of  said  settlement ;  and  each  stated,  on  cross-examination, 
that  he  had  never  seen  any  record  of  that  settlement.  Lar- 
kin "said  that  he  was  clear  and  distinct  as  to  the  date  and 
character  of  said  settlement,  and  named  two  circumstances 
which  fixed  the  matter  in  his  recollection :  one  was  the  in- 
dorsement as  a  credit  on  his  note,  for  his  share  of  the  com- 
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missions  allowed,  being  one  third,  which  he  saw  written  ;  and 
the  other  was  the  refusal  of  the  probate  judge  to  allow  said 
Gross  as  large  compensation  for  extra  services,  for  attending 
to  the  plantation  during  the  year  the  estate  was  kept  to- 
gether, as  he  claimed."  Larkin  further  testified,  that  he  had 
no  recollection  as  to  the  balance  ascertained  on  said  settle- 
ment in  1861 ;  but  Gross  stated,  that  a  balance  of  $121.49 
was  then  ascertained  against  the  administrators,  as  recited 
in  the  settlement  of  1866.  Gross  produced  a  book,  in  which 
he  said  he  kept  his  accounts  relating  to  said  estate,  and  in 
which  he  had  made  an  entry,  at  the  time  of  said  settlement 
in  1861,  in  these  words  :  "Annual  settlement  made  loith  the 
Probate  Court,  July  15,  1861  ";  and  he  was  cross-examined, 
against  the  objections  of  the  petitioners,  as  to  other  entries 
in  said  book,  and  some  apparent  discrepancies  between  the 
debits  therein  shown  and  those  stated  in  the  account  as 
stated  in  said  settlement. 

"The  petitioners  introduced  as  a  witness  W.  B.  Bridges, 
the  present  clerk  of  said  court,  who  testified,  that  he  had 
been  such  clerk  for  the  past  twenty-seven  months,  and  was 
familiar  with  the  books  of  said  office ;  that  he  had  made  dil- 
igent search  in  the  office  for  the  papers  and  record  of  said 
annual  settlement  made  on  the  15th  July,  1861,  and  failed 
to  find  them ;  that  no  such  papers  or  records  are  in  the 
office ;  that  he  had  examined  the  final  record  books  in  the 
office,  and  did  not  find  in  them  any  record  of  said  annual 
settlement ;  that  there  is  a  gap,  or  chasm,  in  the  final  record 
books  of  said  office,  in  which  annual  and  final  settlements 
are  recorded ;  that  said  gap,  or  chasm,  begins  about  1857, 
and  extends  to  1863 ;  and  that  said  final  record  books  be- 
longing to  the  office,  of  that  date,  were  lost  or  destroyed  by 
casualties  of  war.  Said  Bridges  testified,  also,  that  there 
was  no  gap  in  the  records  of  the  minutes  of  the  court,  from 
the  second  Monday  in  April,  1861,  up  to  August,  1861 ;  and 
that  said  record  of  the  minutes  of  the  court,  during  that 
period,  contained  no  entry  in  relation  to  the  estate  of  said 
Dillard,  or  any  settlement  thereof,  other  than  said  entry  of 
the  second  Monday  in  April,  1861."  The  record  of  the 
minutes  of  the  court,  between  the  second  Monday  in  April, 
1861,  and  August,  1861,  was  read  in  evidence  by  the  defend- 
ants, against  the  objection  of  the  petitioners ;  "and  said 
record  showed  that  there  was  no  gap  in  the  minutes  during 
that  period,  and  that  it  contained  no  entry  in  relation  to  said 
Dillard's  estate,  during  that  period,  nor  any  settlement  there- 
of, after  said  entry  of  the  second  Monday  in  April,  1861." 

"  This  being  all  the  evidence,  the  court  granted  the  appli- 
cation of  the  petitioners ;  to  which  decision,  and  judgment 
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the  defendants  excepted,"  and  which  they  now  assign  as 
error,  together  with  the  other  rulings  to  which,  as  above 
stated,  they  reserved  exceptions. 

•  Cabaniss  &  Ward,  and  Clopton,  Herbert  &  Chambers,  for 
appellant. 

Watts  &  Sons,  and  Eobinson  &  Brown,  .contra. 

SOMEEVILLE,  J. — Every  court  of  record  possesses  an 
inherent  power  to  substitute  any  part  of  its  records,  which 
have  been  lost  or  destroyed  ;  and  this  power  existed  at  com- 
mon law,  independently  of  any  statutory  provision. — Bishop  v. 
Hampton,  19  Ala.  792  ;  Bosicell  v.  Steivart,  11  Ala.  629;  Town 
of  Camden  v.  Block,  at  the  present  term. 

The  former  practice,  in  such  cages,  was  indicated  by  this 
court  in  Adkinson  v.  Keel,  25  Ala.  551,  to  which  the  pro- 
cedure authorized  by  the  statute  is  evidently  designed  to  be 
cumulative  only. — Code  (1876),  §§  555,  558;  Freeman  on 
Judg.  §  89.  See,  also,  McLendon  v.  Jones,  8  Ala.  298.  Pro- 
bate Courts  are  courts  of  record,  and,  although  not  enumer- 
ated expressly  among  those  authorized  by  statute  to  substi- 
tute lost  or  destroyed  records,  they  yet  retain  this  inherent 
and  self-preserving  power  unimpaired. — Code,  §§  555,  558. 

The  allegations  of  the  petition  in  this  case,  we  tbink,  were 
sufficiently  sustained  by  the  evidence,  to  authorize  the  sub- 
stitution of  all  records  and  quasi  records  appertaining  to  the 
estate  in  question,  and  satisfactorily  shown  to  have  been 
lost  or  destroyed.  Parol,  as  well  as  other  propet  evidence, 
was  admissible  for  this  purpose.  The  court  below,  having 
examined  the  witnesses  ore  tenus,  had  peculiar  opportunities 
for  judging  of  the  credibility  and  weight  of  the  evidence  ;  and 
we  are  not  inclined  to  reverse  the  finding  of  a  primary  court 
on  the  facts  in  such  cases,  unless  clearly  convinced  that  it 
was  erroneous. 

The  fact  that  a  settlement  may  have  been  allowed,  with- 
out the  appointment  of  a  guardian,  or  other  defect  of  like 
character,  would  not  affect  the  right  to  substitute  the  record. 
The  substituted  record  possesses  just  the  same  validity  as 
the  original,  and  neither  more  nor  less ;  and  it  is  no  part  of 
the  court's  duty  to  consider  a  collateral  issue  of  this  char- 
acter, on  hearing  and  determining  the  application  to  sub- 
stitute. 

The  indorsement  in  writing  on  the  note  of  Larkin,  whether 
admitted  to  identify  the  paper,  or  as  original  evidence  to 
support  the  correctness  of  the  substituted  settlement,  was 
properly  allowed  to  be  proved.     It  was  shown   to  be  in  the 
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handwriting  of  the  attorney  for  the  administrators,  who  ivas 
deceased,  and  was  proved  to  have  been  made  at  the  time  of 
the  annual  settlement. —  Union  Bank  v.  Knapp,  d  Fick.  96; 
S.  C,  15  Amer.  Dec.  181,  191,  note;  Leland  v.  Cameron. 
31  N.  Y.  119. 

The  petitioners,  Larkin  and  Gross,  were  competent  wit- 
nesses to  prove  the  records,  proposed  to  be  substituted,  not- 
withstanding the  fact  of  their  being  parties  to  the  proceed- 
ing. It  was  not  offered  to  prove  by  either  of  them  any 
transaction  with,  or  statement  by  the  deceased,  within  the 
prohibition  of  the  statute,  and  they  were  competent  to  prove 
any  other  material  and  relevant  fact. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Probate  Court  is  affirmed. 

Beickell,  C.  J.,  not  sitting. 


McDonald  v.  McMahon's  Adm'r. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Assignment  of  error  on  decree  from  lehich  appeal  is  barred;  joinder  in  error. 
In  a  chancery  cause,  an  assignment  of  error  can  not  properly  be  based  on  a  de* 
cree  from  which  an  appeal  was  barred  by  the  statute  of  limitations  when  the 
appeal  was  sued  out  ;  but  the  objection  is  waived  by  a  joinder  in  error. 

2.  Parties  to  bill  to  enforce  vendor  s  lien,  after  bankruptcy  of  purchaser. — When 
the  purchaser  of  lands  has  become  a  bankrupt,  before  bill  filed  to  subject 
the  lands  to  the  vendor's  lien  for  the  unpaid  purchase-money,  his  assignee  in 
bankruptcy  is  a  necessary  party  to  the  bill. 

3.  Non-joinder  of  necessary  parties. — It  has  long  been  the  settled  practice  of 
this  court,  to  reverse  decrees  founded  on  bills  which  show  on  their  face  the 
absence  of  necessary  parties,  though  no  objection  on  that  account  was  raised 
in  the  court  below. 

4.  Same  ;  how  cured  ;  amendment  and  revivor. — The  non-joinder  of  an  assig- 
nee in  bankruptcy,  or  other  party  shown  by  the  bill  to  be  necessary,  may  be 
cured  by  an  amendment  of  the  bill ;  but  it  can  not  be  cured  by  a  subsequent 
suggestion  of  the  bankruptcy,  with  leave  to  revive  against  the  assignee  ; 
though  that  would  be  the  proper  practice,  if  the  bankruptcy  had  occurred  after 
the  filing  of  the  bill. 

5.  Who  are  parties. — The  names  of  parties  defendant  must  appear  in  the 
bill,  and  process  must  be  prayed  against  them  :  the  mere  issue  of  a  summons 
to  a  person,  and  its  service  upon  him,  do  not  make  him  a  party  defendant. 

6.  Decree  before  cause  is  at  issue. — A  final  decree  can  not  be  sustained,  when 
rendered  before  the  cause  is  at  issue :  if  the  defendants  have  not  appeared, 
and  pleaded  or  answered,  the  record  must  show  a  valid  decree  pro  confesso 
against  them. 

7.  Decree  pro  confesso. — A  decree  pro  confesso,  such  as  will  support  a  final 
decree,  must  state  the  facts  on  which  it  is  based,  and  declare  the  sentence  of 
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the  court  npon  those  facts ;  and  a  final  decree  can  not,  under  the  statute  (Code, 
§  3825),  be  rendered  on  the  same  day. 

8.  Parties  to  bill  to  enforce  vendor's  Hen. — When  an  administrator  files  a 
bill  to  enforce  a  vendor's  lien  for  the  unpaid  purchase-money  of  land,  which 
he  has  sold,  under  a  probate  decree,  for  the  payment  of  debts,  the  heirs  at  law 
of  his  intestate  are  necessary  and  indispensable  parties  to  the  bill. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  18th  September,  1867, 
by  Joseph  C.  Baker,  as  the  administrator  of  the  estate  of 
John  J.  McMahon,  deceased,  against  William  S.  Bankhead, 
William  A.  McDonald,  and  John  A.  Gilchrist ;  and  sought  to 
enforce  a  vendor's  lien  on  land,  for  the  unpaid  purchase- 
money.  The  bill  alleged  that  the  lands  were  sold  by  the 
complainant,  as  such  administrator,  on  the  1st  January,  1861, 
under  a  decree  of  the  Probate  Court  of  said  county,  for  the 
payment  of  debts ;  that  said  W.  A.  McDonald  became  the 
purchaser  at  the  sale,  and  executed  his  two  bonds,  or  promis- 
sory notes  under  seal,  for  the  purchase-money,  with  said  Gil- 
christ and  Bankhead  as  his  sureties,  copies  of  said  bonds 
being  made  exhibits  to  the  bill ;  that  the  bonds  were  still  due 
and  unpaid,  and  were  a  lien  on  the  land  ;  that  said  McDon- 
ald, Bankhead  and  Gilchrist  had  since  become  insolvent,  and 
the  two  former  "  have  availed  themselves  of  the  provisions  of 
the  act  of  Congress  approved  March  2d,  1867,"  known  as  the 
*'  Bankrupt  Law."  The  prayer  of  the  bill  was,  that  the  notes 
or  bonds  be  declared  a  lien  on  the  lands ;  that  an  account  be 
taken  of  the  amount  due  on  the  debt ;  that  the  lands  be  sold 
for  its  satisfaction,  and  for  general  relief. 

Summons  was  served  on  McDonald  and  Bankhead  on  the 
28th  September,  and  on  Gilchrist  on  the  17th  October,  1867. 
At  the  ensuing  November  term,  as  the  minute-entry  recites, 
"  came  the  parties  by  their  solicitors,  and  it  is  ordered  by  the 
court,  on  motion,  that  the  complainant  have  leave  to  amend 
his  bill ;  and  it  is  further  ordered  that  respondent  shall  have 
sixty  days  from  this  date,  November  26,  within  which  to  file 
his  answer."  At  the  May  term,  1868,  "  the  bankruptcy  of  re- 
spondents McDonald  and  Bankhead  being  suggested,  it  is 
[was]  ordered  by  the  court  that  the  complainant  have  leave 
to  revive  against  their  assignee,  when  known,  by  bill  or  other- 
wise." On  the  30th  August,  1869,  a  summons  was  issued  to 
C.  C.  Sheats,  as  the  assignee  in  bankruptcy  of  McDonald, 
Bankhead  and  Gilchrist,  commanding  him  to  appear  and  an- 
swer the  bill ;  and  at  the  November  term,  1869,  a  decree  pro 
confesso  was  entered  against  him  for  want  of  an  answer. 
At  the  same  term,  on  the  22d  November,  an  order  was  made 
and  entered,  referring  the  matters  of  account  to  the  register. 
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The  register  made  his  report  on  the  same  day,  showing  the 
amount  due  on  the  complainant's  debt  to  be  $14,177.36  ;  and 
the  report  was  ordered  to  lie  over  one  day.  On  the  same 
day,  November  22d,  the  chancellor  rendered  a  final  decree  in 
the  cause,  declaring  a  vendor's  lien  on  the  lands  for  the 
amount  of  the  debt  as  ascertained  by  the  register,  and  order- 
ing a  sale  of  the  lands  by  him.  The  sale  of  the  lands  seems 
to  have  been  enjoined  by  the  assignee  in  bankruptcy,  by  bill 
filed  in  the  District  Court  of  the  United  States  at  Huntsville  ; 
and  the  cause  was  continued,  from  term  to  term,  until  May, 
1878,  when,  the  injunction  having  been  dissolved  in  January, 
1878,  the  register  reported  that  he  had  proceeded  to  sell  the 
lands,  pursuant  to  the  order  made  at  the  November  term, 
1869,  and  that  Lillie  McMahon  had  become  the  purchaser. 
The  report  was  confirmed,  without  objection,  on  the  next 
day ;  and  the  court  proceeded  to  render  a  personal  decree 
against  McDonald,  Bankhead  and  Gilchrist,  for  $22,788.98,  as 
the  balance  due  on  the  complainant's  debt. 

The  appeal  is  sued  out  by  the  three  defendants  named,  and 
they  here  jointly  assign  as  errer  the  decree  rendered  at  the 
November  term,  1869,  and  the  final  decree  rendered  at  the 
May  term,  1878. 

E.  H.  FosTEE,  and  F.  P.  Ward,  for  appellants. 

Phelan  k  Wheeler,  contra. 

BKICKELL,  C.  J. — The  assignments  of  error  relating  to 
the  decree  rendered  at  the  November  term,  1869,  would  not 
be  entertained,  if  objection  had  been  made,  that  the  statute 
had  perfected  a  bar  to  an  appeal  from  that  decree. —  Garner 
V.  Preioitt,  32  Ala.  13.  The  joinder  in  error  is,  however,  a 
waiver  of  the  objection. — 1  Brick.  Dig.  103,  §  290.  It  is 
manifest  that  and  the  subsequent  decree  are  fatally  erro- 
neous, because  of  a  want  of  necessary  and  proper  parties, 
against  whom  any  final  decree  could  be  rendered  in  the  cause, 
which  granted  relief  to  the  complainant.  The  vendee  of  the 
lands  having  become  bankrupt,  whatever  interest  he  had  in 
them  passed  to  the  assignee  in  bankruptcy,  and  he  alone  was 
a  proper  party  to  suits  concerning  it. — Rea  v.  Richards, 
66  Ala.  396 ;  Butler  v.  Merchants'  Ins.  Co.,  8  Ala.  146.  The 
original  bill,  averring  the  bankruptcy,  disclosed  the  defect ; 
and  it  has  long  J)een  the  practice  of  this  court,  though  objec- 
tion is  not  made  in  the  Court  of  Chancery,  to  reverse  decrees 
founded  on  bills  wanting  in  necessary  parties — parties  hav- 
ing the  real,  legal  interest  in  the  subject-matter  of  contro- 
versy.— Batre  v.  Auze,  5  Ala.  173  ;  McMaken  v.  MaJcen,  18  Ala. 
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576 ;  Prout  v.  Boge,  57  Ala.  28.  The  defect  could  have  been 
cured  by  amendmeDt  of  the  original  bill.  It  was  not  cured  by 
the  suggestion  of  the  bankruptcy  of  the  vendee,  and  obtaining 
leave  to  revive  against  his  assignee.  If  the  bankruptcy  had 
occurred  pending  the  suit,  that  would  have  been  the  proper 
method  of  supplying  the  chasm  it  caused  in  the  proceedings. 
It  was  not  the  mode  of  remedying  defects  in  the  original  bill, 
and  introducing  new  parties.  Nor  was  the  assignee  made  a 
party  by  the  mere  issue  to,  and  service  upon  him,  of  a  sum- 
mons requiring  him  to  appear,  and  plead  or  answer.  The 
names  of  parties  must  appear  in  the  bill :  and  though  named 
in  the  bill,  none  can  be  regarded  as  parties  defendant,  against 
whom  process  is  not  prayed. — Story's  Eq.  PL  §  44. 

Nor  was  the  cause  at  issue  as  to  any  of  the  defendants 
named  in  the  original  bill.  They  had  not  pleaded  or  an- 
swered ;  and  the  mere  declaration  that  a  decree  pro  confesso 
be  entered  against  them,  can  not  be  regarded  as  such  a  de- 
cree, which  ought  to  state  the  facts  upon  which  it  is  founded, 
and  declare  the  sentence  of  the  court  upon  the  facts,  that  the 
bill  is  to  be  taken  as  confessed.  And  if  a  decree  pro  confesso 
had  been  regularly  entered,  the  statute  then  and  now  of  force 
prohibited  the  hearing  of  the  cause  on  the  day  of  its  rendi- 
tion, and  required  that  the  hearing  should  be  on  a  subse- 
quent day  of  the  term.— R.  C.  §  3392  ;  Code  of  1876,  §  3825. 

The  heirs  of  the  intestate,  McMahon,  were  indispensable 
parties  to  the  suit.  The  legal  estate  in  the  lands,  descending 
to  them  on  the  death  of  their  ancestor,  was  not  devested  by 
the  proceedings  in  the  Court  of  Probate,  nor  by  the  sale 
made  by  the  administrator.  No  decree  could  be  rendered  in 
their  absence,  which  would  bind  them  or  the  legal  estate,  and 
upon  which  a  purchaser  of  the  lands  at  the  sale  prayed  for  in 
the  bill  could  safely  rely. — Front  v.  Hoge,  57  Ala.  28. 

It  is  not  necessary  to  notice  other  errors  found  in  the  pro- 
ceedings, the  result  probably  of  mere  inadvertence,  and  which 
will  be  avoided  in  the  future  progress  of  the  cause.  Such  as 
we  have  noticed  compel  a  reversal  of  the  decree, 

Eeversed  and  remanded. 
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Tally  V.  Grider. 

Application  for  Mandamus  to  Probate  Judge,  on  refusal  to  issue 
License  for  Retailing  Spirituous  Liquors. 

1.  Election  under  local  law,  as  to  licensing  sale  of  spirituous  liquors';  nature  of 
proceeding,  and  jurisdiction  of  probate  judge. — Uurier  the  law  approved  March 
19tb,  1875,  authorizing  local  elections  to  be  held,  in  the  counties  therein 
named,  to  determine  whether  the  sale  of  spirituous  liquors  shall  be  licensed  iu 
the  district  or  precinct  in  which  the  election  is  held  (Sess.  Acts  1874-5,  p.  276), 
a  new  jurisdiction  is  created,  and  conferred  on  the  probale  judge  ;  and  the 
proceedings  being  strictlj'  statutorj,  the  record  (or  quasi  record)  must  affirma- 
tively show  every  fact  necessary  to  sustain  them,  and  no  presumptions  can  be 
indulged  in  their  favor. 

2.  Same;  sufficiency  of  petition. — The  petition,  by  which  the  proceeding  is' 
instituted,  must  contain  all  the  averments  necessary  to  give  jurisdiction  to 
the  judge,  as  specified  in  the  first  section  ot  the  law  :  a  failure  to  aver  that, 
*•  in  the  opinion  of  the  petitioner,  the  public  good  will  be  promoted  by  a  pro- 
hibition of  the  sale  or  giving  away  of  vinous  or  spirituous  liquors  within 
Buch  limits,"  is  a  fatal  defect,  and  renders  the  entire  proceedings  void. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  befbre  the  Hon.  H.  C.  Speake. 

This  case  originated  in  a  petition,  duly  verified  by  affida- 
vit, filed  by  W.  M.  Grider,  and  addressed  to  the  presiding 
judge  of  the  circuit,  asking  a  mandamus  to  Hon.  John  B. 
Tally,  the  probate  judge  of  said  county,  commanding  and 
requiring  him  to  issue  a  license  to  the  petitioner  for  retailing 
spirituous  liquors,  at  Bellefonte  in  said  county,  for  and  dur- 
ing the  year  1881.  The  petitioner  alleged  that  he  had  com- 
plied with  all  the  provisions  of  the  law  regulating  applica- 
tions for  such  licenses  (Code,  §§  1544-45),  and  that  the  pro- 
bate judge  based  his  refusal  to  grant  a  license  on  a  pretended 
election  held  in  said  Bellefonte  district,  under  the  authority 
of  the  special  act  approved  March  19th,  1875,  by  which  the 
sale  of  liquors  in  said  district  was  prohibited.  The  said  stat- 
ute is  entitled,  "  An  act  to  authorize  probate  judges,  in  the 
counties  of  Jackson,  Clarke,"  &c.,  "  to  order  elections  in  cer- 
tain cases,  to  prevent  the  sale,  or  giving,  or  other  disposition 
of  vinous  or  spirituous  liquors,  within  certain  limits  in  such 
counties  5"  the  first  section  being  in  the  following  words  : 
"  Be  it  enacted,"  &c.,  "  that  hereafter,  when  any  person 
desires  to  prevent  the  sale,  or  giving  away,  or  otherwise  dis- 
posing of  vinous  or  spirituous  liquors,  within  certain  limits 
of  any  city,  town,  village,  church,  school-house,  or  any  public 
works,  or  within  certain  limits  of  any  other  place,  he  may 
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petition,  in  -writing,  the  probate  judge  of  the  county  in  which 
such  city,"  &c.,  "  is  situated ;  setting  forth  accurately  a 
description  of  the  place  where  he  desires  the  prohibition  of 
the  sale  or  giving  away  of  vinous  or  spirituous  liquors,  the 
distance  from  such  city,"  &c.,  "  or  other  place  in  which  the 
sale  or  giving  away  is  to  be  prohibited,  and  the  number  and 
names  of  all  male  citizens,  over  twenty-one  years  of  age, 
residing  within  such  limits  ;  and  that,  in  the  opinion  of  the 
petitioner,  the  public  good  will  be  promoted  by  a  prohibition 
of  the  sale  or  giving  away  of  vinous  or  spirituous  liquors 
within  such  limits ;  which  petition  shall  be  verified  by  the 
oath  of  the  applicant.  Provided,  the  petitioner  shall  be  a 
freeholder,  residing  within  the  proposed  limits." — Sess.  Acts 
1874-5,  p.  276. 

A  certified  copy  "  of  all  the  proceedings  and  orders  which 
are  of  record,  appertaining  to  said  election,"  was  attached  to 
the  petition  as  an  exhibit ;  and  the  petition  alleged,  "  that 
said  pretended  election  is  a  nullity  :  that  said  record  fails  to 
show  affirmatively  that  Hamlin  Caldwell,  who  filed  the  peti- 
tion praying  said  election,  was  a  freeholder,  or  that  William 
McReynolds,  J.  Kennamore,  and  George  F,  Scruggs,  the 
managers  of  said  election,  were  freeholders ;  that  said  order 
of  said  probate  judge,  prohibiting  the  sale  or  giving  away  of 
spirituous  or  vinous  liquors  within  said  limits,  is  likewise  a 
nullity;  and  that  said  law  is  unconstitutional  and  void." 
An  answer  to  the  petition  was  filed  by  the  probate  judge, 
referring  to  and  adopting  "  the  transcript  of  the  two  minute 
entries  of  said  court,  made  and  entered  in  the  matter  of  said 
election,  as  appended  to  the  petition  in  this  cause  ;  and  for 
further  answer,"  it  continued,  "  he  hereto  attaches  the 
affidavit  of  Hon,  Nelson  Kyle,  the  former  judge  of  said  court, 
showing  the  existence,  loss,  and  contents  of  the  petition 
filed  by  Hamlin  Caldwell,  praying  for  an  election  in  said 
precinct." 

The  affidavit  of  said  Kyle  stated,  "  that  on  the  9th  Sep- 
tember, 1875,  Hamlin  Caldwell  filed  his  petition  in  writing, 
and  under  oath,  setting  forth  therein  that  he  was  a  resident 
freeholder  and  householder  in  Bellefonte  District  No.  10 ; 
accompanying  said  petition  with  a  list  of  names  of  all  the 
male  citizens  residing  in  said  district,  over  the  age  of  twenty- 
one  ;  and  praying  that  an  election  be  ordered  in  said  district 
to  ascertain,  by  a  vote  of  the  citizens  residing  in  said  district, 
whether  or  not  the  sale,  giving  away,  or  otherwise  disposing 
of  vinous  or  spirituous  liquors,  should  be  prohibited  within 
the  boundaries  of  said  district,  under  the  act  of  the  legisla- 
ture approved  March  19,  1875.  Said  petition  was  required 
to  be  filed  in  the  office  of  the  probate  judge ;  which  was 
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done  ;  and  diligent  search  has  been  made  for  the  same ;  but, 
in  consequence  of  the  burning  of  the  court-house,  or  some 
other  cause,  said  petition  has  been  lost,  or  mislaid,  and  can 
not  now  be  found.  Said  petition  contained  all  the  allega- 
tions necessary  and  required  under  said  statute  authorizing 
the  probate  judge  to  assume  jurisdiction  of  said  petition  and 
order  said  election.  And  affiant  further  swears,  that  William 
McKeynolds,  J.  Kennamore,  and  G.  F.  Scruggs,  managers 
appointed  to  hold  and  conduct  said  election,  were  all  free- 
holders and  householders  residing  in  said  district ;  that  said 
election  was  held  as  the  law  prescribes,  and  the  result  made 
known  and  entered  on  the  minutes  of  said  court,  and  the 
notices  given  as  required  by  said  act  above  referred  to." 

The  order  for  the  election,  as  copied  in  the  transcript,  was 
as  follows  :  "  Probate  Court,  Jackson  County,  September  9, 
1875.  This  day  came  Hamlin  Caldwell,  a  citizen  of  this 
county,  residing  within  the  limits  of  Bellefonte  District  No.  10, 
and  filed  his  petition  in  writing,  and  under  oath,  praying  for 
an  order  authorizing  an  election  to  be  held  in  said  district, 
to  prohibit  the  sale,  giving  away,  or  otherwise  disposing  of 
vinous  or  spirituous  liquors  within  the  limits  of  said  district; 
and  filing  also,  at  the  same  time,  a  list  of  the  numbers  and 
names  of  all  male  citizens  in  said  district,  over  the  age  of 
twenty-one  years,  as  shown  by  the  list  of  registration,  as  the 
law  directs.  It  is  therefore  ordered  hjy  the  court,  that  said 
application  be  granted  ;  that  an  election  be  held,"  &c.  An- 
other order,  entered  on  the  25th  September,  1875,  after  recit- 
ing that  an  election  was  held  pursuant  to  said  order  above 
stated,  and  that  the  returns  of  the  election  showed  that 
eighty-seven  votes  were  cast  in  favor  of  prohibition,  and  five 
votes  against  it,  thus  proceeded  :  "It  is  therefore  ordered, 
adjudged,  and  decreed  by  the  court,  under  and  by  virtue  of 
the  authority  vested  in  said  court  by  the  act  of  the  legisla- 
ture approved  March  19th,  1875,  that  the  selling,  giving 
away,  or  otherwise  disposing  of  vinous  or  spirituous  liquors, 
within  the  limits  and  boundary  of  Bellefonte  District  No.  10, 
be,  and  the  same  is  hereby,  prohibited,"  &c. 

On  the  hearing,  on  the  petition,  answer,  and  exhibits,  the 
circuit  judge  held  that  the  election,  and  proceedings  there- 
with connected,  were  null  and  void,  because  "  the  record  fails 
to  show  that  the  petition  was  filed  by  a  freeholder  or  house- 
holder of  said  beat  No.  10,  or  that  the  said  election  was 
held  by  managers  who  were  householders  or  freeholders 
in  said  beat ;"  and  that  the  petitioner  in  this  case  was 
entitled  to  a  license,  as  prayed.  An  appeal  from  his  judg- 
ment is  sued  out  by  the  probate  judge,  and  it  is  here 
assigned  as  error. 
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Robinson  &  Brown,  for  appellants. 
Watts  &  Sons,  contra. 

STONE,  J. — This  is  a  proceeding  which  originated  in  the 
"  Local  Option  Law  "  applicable  to  several  counties,  of  which 
Jackson  is  one.  The  act  was  approved  March  19th,  1875. 
Pamph.  Acts,  276.  To  give  the  probate  judge  authority  to 
order  an  election,  in  such  case,  a  petition  must  be  filed ;  and 
the  first  section  of  that  act  declares  who  may  present  such 
petition,  and  what  it  shall  contain.  This  entire  proceeding 
is  statutory,  creating  an  entirely  new  jurisdiption  unknown 
to  the  common  law,  and  conferring  authority  on  a  magistrate 
of  limited,  statutory  powers,  not  theretofore  exercised  by 
him.  Under  uniform  rulings  of  this  court,  on  kindred  ques- 
tions, the  record  must  afl&rmatively  show  that  a  petition  was 
filed,  containing  all  necessary  averments  to  give  jurisdiction 
to  the  judge  of  probate,  and  nothing  can  be  supplied  by 
intendment.  No  presumption  can  be  indulged  in  favor  of 
such  proceedings,  which  the  record,  or  quasi  record,  does  not 
affirmatively  prove.— 1  Brick.  Dig.  p.  939,  §§  351,  352 ;  2  lb. 
464,  §  1 ;  /6.  400,  §  14.  . 

The  petition,  on  which  the  election  was  ordered,  is  shown 
to  be  lost,  or  mislaid.  Its  contents  are  proved  by  the  testi- 
mony of  the  ex-judge  of  probate,  who  ordered  the  election ; 
and,  to  some  extent,  negatively,  by  the  order  made  when  the 
petition  was  filed.  It  was  and  is  fatally  defective,  in  not 
averring  "  that,  in  the  opinion  of  the  petitioner,  the  public 
good  will  be  promoted  by  a  prohibition  of  the  sale  or  giving 
away  of  vinous  or  spirituous  liquors,  within  such  limits." 
The  probate  judge  never  acquired  jurisdiction  to  order  the 
election,  and  the  whole  proceedings  were  void. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Lilly  V.  Larkin. 

Application  for  Completion  of  Minute- Entries  in  Probate  Courts 
in  matter  of  Annual  Settlement  of  Administrator' a  Accounts. 

1.  Amendment  and  siibstitutinn  of  records;  admissibUUy  of  parol  evidence.  — la 
the  matter  of  amending  records,  nunc  pro  tunc,  this  court  has  always  followed 
the  English  rale,  which  excludes  parol  evidence,  and  allows  such  amendments 
to  be  made  only  on  record  evidence,  or  quasi  record  evidence  ;  but,  on  appli- 
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cations  to  substitute  records  which  have  beea  lost  or  destroyed,  parol  evidence 
is  admissible. 

2.  Completing  imperfect  minuie-eniries  in  Probate  Court;  admissibility  of  parol 
evidence. — The  statute  which  declares  that  "judges  ot  prob'ate  have  authority 
to  complete  the  minute-eutries  and  decrees  in  causes  in  their  courts,  when  the 
same  are  incomplete  on  account  of  their  failure  to  make  the  necessary  entries 
at  the  time  when  they  should  have  been  made"  (Code,  $  702),  is  simply  de- 
claratory of  an  inherent  power  possessed  by  all  courts  of  record  at  common 
law  ;  and  the  statute  not  prescribing  the  kind  or  character  of  evidence  which 
shall  be  received,  the  English  rule  must  prevail,  which  excludes  parol  evidence. 

Appeal  from  the  Probate  Court  of  Jackson. 

This  was  a  petition,  as  the  bill  of  exceptions  states,  "  by 
W.  B.  Larkin  and  John  V.  Gross,  to  complete  a  minute-entry 
and  decree  of  an  annual  settlement  of  their  administration  of 
the  estate  of  Edward  H.  Dillard,  deceased,  alleged  to  have 
been  made  on  the  15th  July,  1861."  The  petition  was  filed 
on  the  21st  December,  1876,  and  was  verified  by  afiidavit; 
and  notice  having  been  given  to  the  heirs  and  distributees  of 
said  Dillard's  estate,  they  appeared,  and  filed  a. joint  and  sev- 
eral answer,  denying  "  that  said  petitioners,  as  administrators, 
ever  made  an  annual  settlement  of  said  estate,  or  of  their  ad- 
ministration thereof,  in  said  Probate  Court,  on  the  15th  July, 
1861,  or  at  any  other  time  prior  to  the  year  1866  ;  and  they 
deny  that  there  is  any  record  of  said  Probate  Court,  in  rela- 
tion to  any  annual  settlement  of  said  estate,  or  of  said  peti- 
tioners as  administrators  thereof,  had  or  made  on  the  15th 
July,  1861,  or  on  any  other  day  prior  to  the  year  1866."  The 
cause  was  heard  on  the  14th  May,  1877,  the  same  day  on 
which  the  other  case  between  the  same  parties  {ante,  p. 
110)  was  heard  ;  and  on  the  hearing  a  bill  of  exceptions 
was  reserved  by  the  defendants  (or  respondents),  which  states 
the  facts  as  to  the  evidence  adduced — that  is,  the  records  of 
the  court  showing  the  entries  made  in  the  matter  of  the  ad- 
ministrators' account ;  the  indorsement  on  Larkin's  note  in 
the  handwriting  of  Nelson  Robinson,  deceased  ;  the  testimony 
of  John  H.  Norwood,  the  petitioners  themselves,  and  W.  B. 
Bridges-— with  the  several  objections  made,  and  exceptions 
reserved  by  the  defendants,  substantially  (and  almost  liter- 
ally) as  in  the  former  case,  to  which  reference  is  made  for  a 
full  statement  of  these  matters.  The  bill  of  exceptions  con- 
tains, also,  the  following  additional  statements  : 

"  The  petitioners  introduced  William  H.  Norwood  as  a  wit- 
ness, who  was  clerk  of  said  court  from  1859  to  1863,  and  who 
was  shown  the  paper  marked  '  Exhibit  B '  to  the  petition  in 
this  case,  and  testified  that  it  conformed  to  the  practice  in 
said  court  at  that  date ;  that  it  was  the  practice  in  said  court, 
on  annual  settlements,  to  appoint  a  guardian  ad  litem  for 
minor  distributees,  and  was  usual  and  customary  to  appoint 
the  clerk  of  the  Circuit  Court,  who  kept  his  office  near  by  ; 
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that  he  thought  L.  H.  Brewer  was  the  clerk  of  the  Circuit 
Court  at  that  time ;  that  he  did  not  remember  that  said 
Brewer  was  so*  appointed  upon  the  occasion  referred  to,  but 
it  was  the  UKSual  course  to  appoint  the  incumbent  of  said 
office  ;  that  no  fees  were  then  attached  to  the  office  of  guar- 
dian ad  litem,  and  the  clerk  was  appointed  for  convenience." 
There  is  no  "  Exhibit  B  "  attached  to  the  petition,  as  copied 
in  the  transcript,  in  either  case.  "  Exhibit  A  "  purports  to  be 
an  account-current  between  the  administrators  and  the  estate, 
"  on  an  annual  settlement  with  the  Probate  Court  of  Jackson 
county,  had  and  held  on  the  15th  day  of  July,  1861,"  showing 
$19,748.95  as  the  aggregate  amount  of  debits,  and  $19,627.46 
as  the  aggregate  amount  of  credits,  leaving  a  balance  of 
$121.49  due  from  the  administrators  to  the  estate  ;  but,  in 
arriving  at  this  result,  the  last  item  on  the  debit  side  of  the 
account  is  thus  entered :  *'  July  15, 1861.  Received  other 
assets  of  the  estate  from  various  sources,  the  particulars  of 
which  the  administrators  can  not  now  set  forth,  $670.79." 
Attached  to  this  account-current,  as  a  part  of  the  exhibit,  is 
an  affidavit  purporting  to  have  been  made  by  said  John  V. 
Gross  before  John  H.  Norwood,  as  probate  judge,  but  with- 
out date,  as  to  the  correctness  of  the  account,  the  names, 
ages,  &c.,  of  the  heirs  and  distributees,  and  denying  that  the 
administrators  had  used  the  funds  of  the  estate  for  their  pri- 
vate purposes ;  also,  what  purports  to  be  an  indorsement 
signed  by  John  H.  Norwood,  as  probate  judge,  stating  that 
said  account  was  "  audited,  passed  and  allowed,  as  an  annual 
or  partial  settlement  of  said  estate,  held  on  the  15th  day  of 
July,  1861,  and  ordered  to  be  recorded  as  such  this  15th  July, 
1861";  and  then  follows  an  affidavit  made  and  signed  by 
both  of  the  petitioners,  on  the  14th  May,  1877,  before  the  pro- 
bate judge,  to  the  effect  "that  the  within  and  foregoing 
account-current  with  the  estate  of  Edward  H.  Dillard,  de- 
ceased, is  a  substantial  copy  of  the  account-current  between 
them  as  the  administrators  of  said  estate,  had  and  held  in 
the  said  Probate  Court  of  Jackson  county  on  the  15th  Julj, 
1861,  and  which  was  audited,  passed  and  allowed  in  said 
court  on  that  day,  as  and  for  an  annual  or  partial  settlement 
of  said  decedent's  estate  ;  that  after  charging  said  adminis- 
trators, then  and  there,  with  all  the  assets  they  were  charge- 
able with,  and  giving  them  credit  with  all  the  matters  and 
things  wherewith  they  were  entitled  to  be  credited,  all  of 
which  was  supported  by  proper  vouchers,  there  remained  in 
their  hands  the  sum  of  $121.49  due  from  them  to  said  estate, 
and  it  was  so  ascertained  and  adjudged  by  said  court  ;  that 
the  record  of  said  settlement  has  been  lost  and  destroyed  by 
the  casualties  of  war,  and  it  is  now  impossible  to  state  more 
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minutely  and  succinctly  the  matters  of  said  settlement',  or  its 
varied  items ;  but  that  this  paper  contains  the  same  in  sub- 
stance, as  they  verily  believe."  "  Exhibit  C,"  which  is  next 
copied  in  the  transcript,  is  the  note  of  said  Larkins,  with  the 
indorsement  thereon  in  the  handwriting  of  Nelson  Robinson, 
above  referred  to.  ; 

"  The  petitioners  proved  by  J.  Gregory,  that  said  L.  H. 
Brewer  was  the  clerk  of  said  Circuit  Court  during  all  the 
year  1861  ;  and  they  introduced  L.  C.  Coulson  as  a  witness, 
who  was  a  practicing  attorney  in  Jackson  county  in  1861,  and 
who  testified  that  he  was  familiar  with  the  practice  in  said 
Probate  Court ;  that  it  was  customary,  and  the  usual  practice 
in  said  court,  on  annual  or  final  settlements  of  decedents' 
estates,  when  there  were  minor  distributees,  to  appoint  a 
guardian  ad  litem  to  defend  for  them,  and  it  was  most  usual 
to  appoint  the  clerk  of  the  Circuit  Court ;  that  the  appoint- 
ments of  said  clerk  were  made  from  convenience,  as  his  office 
was  near  by ;  that  L.  H.  Brewer  was  circuit  clerk  before  and 
during  the  year  1861 ;  and  that  he  remembered  there  was 
made,  in  the  year  1861,  some  kind  of  an  annual  or  partial  set- 
tlement of  said  Dillard's  estate  by  said  administrators,  but 
that  he  did  not  remember  the  character  or  date.  The  de- 
fendants then  offered  in  evidence  the  record  of  the  minutes  of 
said  court,"  from  April  to  August,  1861,  showing  no  gap  or 
break  in  the  entries,  and  containing  no  entry  in  relation  to 
said  estate,  except  as  above  stated. 

"  This  being  all  the  evidence,  the  court  granted  the  appli- 
cation of  the  petitioners,"  and  proceeded  to  render  a  decree 
which,  after  reciting  the  filing  of  the  petition,  notice  to  the 
parties,  and  their  appearance,  thus  proceeded  :  "  And  it  fur- 
ther appearing  that  the  proof  submitted  in  support  of  said 
petition  is  full  and  complete,  that  the  said  petitioners,  on  the 
15th  day  of  July,  1861,  had  and  concluded  an  annual  settle- 
ment of  said  estate  of  Edward  H.  Dillard,  deceased,  in  said 
court;  and  that  said  court  had,  by  an  entry  made  on  the 
minutes  on  the  2d  Monday  in  April,  1861,  made  and  entered 
an  order  thereon,  stating  the  fact  that  said  administrators 
had,  on  said  day,  filed  their  accounts  and  vouchers  for  an  an- 
nual or  partial  settlement  of  said  estate,  and  fixing  a  day 
whereon  the  same  should  be  audited :  and  it  appearing  that 
said  matters  and  things  were  continued  until  the  15th  day  of 
July,  1861,  and  that  said  cause  came  on  to  be  heard  on  that 
day,  and  that  the  mioute-entry  of  said  settlement  on  said  day 
is  incomplete,  on  account  of  the  failure  of  the  judge  of  said 
court  to  make  the  necessary  entries  at  the  time  when  the 
same  should  have  been  made  :  the  court  here  now  proceeds 
to  complete  the  said  minute-entry,  as  follows ; "  entering  a 
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formal  decree,  as  of  the  15tli  July,  1881,  reciting  therein  the 
filing  of  the  accounts  and  vouchers,  the  appointment  of  a  day 
for  the  hearing,  notice  to  the  distributees,  the  appointment  of 
said  Brewer  as  guardian  for  the  infants,  his  acceptance  and 
appearance,  the  auditing  of  the  accounts,  the  balance  as  ascer- 
tained, &c, ;  "and  it  is  furthermore  ordered,  adjudged  and  de- 
creed, that  said  minute-entry  of  said  settlement,  as  above  set 
forth  and  completed,  be,  and  the  same  is  hereby,  declared  to 
be  the  complete  minute-entry  of  said  annual  settlement,  as 
valid  and  binding  as  if  the  same  had  been  made  at  the  proper 
time  by  the  said  court." 

The  defendants  excepted  to  the  decree  and  judgment  of  the 
court,  as  well  as  to  the  various  rulings  on  evidence ;  and  they 
now  assign  these  matters  as  error. 

Cabaniss  &  Ward,  and  Clopton,  Herbert  &  Chambers,  for 
appellants. 

Watts  &  Sons,  and  Robinson  &,  Brown,  contra. 

SOMERVILLE,  J.— In  this  State,  the  Enghsh  rule  has  al- 
ways been  followed,  in  reference  to  making  amendments  nunc 
-pro  tunc  of  court  records.  The  uniform  practice  has  been,  to 
allow  such  amendments  on  ex-parte  application,  without  no- 
tice to  the  opposite  party.  But  they  can  be  had  only  on 
matters  of  record,  or  quasi  of  record,  and  parol  evidence  is 
never  admissible  in  aid  of  such  a  motion;  although  a.  con- 
trary and  more  liberal  rule  has  been  adopted  in  a  majority  of 
the  American  States. — Summersett  v.  Summersett,  40  Ala.  596; 
Nahers  v.  3Ieredith,  at  present  term  ;  Freeman  on  Judg.  §  72. 
But  the  practice  is  well  settled,  to  admit  such  evidence  on 
applications  to  substitute  records,  which  are  proved  to  have 
been  lost  or  destroyed. — Adkinson  v.  Keel,  25  Ala.  551 ;  Code 
(1876),  §555. 

Section  702  (sub-div.  7)  of  the  Code  authorizes  judges  of 
probate  to  "  complete  the  minute-entries  and  decrees  in 
causes  in  their  courts,  when  the  same  are  incomplete  on  ac- 
count of  their  failure  to  make  the  necessary  entries  at  the 
time  when  they  should  have  been  made  "  ;  and  such  entries 
are  declared  to  be  "  as  valid  and  binding,  as  if  they  had  been 
made  at  the  proper  time."  This  statute  is  clearly  declaratory 
only  of  a  common-law  power  possessed  inherently  by  all 
courts  of  record.  It  fails  to  designate  the  character  of  the 
evidence,  by  which  such  amendments  ai-e  to  be  established. 
Parol  evidence  is  not  authorized,  expressly  or  by  implication, 
by  any  words  of  the  statute.  The  entries  authorized  to  be 
completed,  are  were  amendments  7mnc  pro  tunc,  such  as  have 
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heretofore  been  permissible  under  the  common-law  practice  ; 
and  a  sound  construction  compels  us  to  confine  the  evidence 
admissible  in  such  applications,  to  such  as  was  admissible 
tinder  the  English  rule.  This  rule  admitted,  as  we  have  above 
stated,  only  record,  and  not  parol  evidence.  —  Thompson  v. 
Miller,  2  Stew.  470. 

It  does  not  appear  that  the  Probate  Court  acted  on  this 
principle,  in  the  proceedings  below.  The  records  should  have 
been  first  substituted,  on  proper  application,  and  after  notice, 
including  all  papers  on  file  pertainiiig  to  the  settlement  of  the 
estate.^ — Lilly  v.  Larkin,  at  present  term.  After  this  was 
done,  the  entry  made  on  the  books  of  the  probate  judge, 
dated  July  15, 186i,  would  have  been  sufficient  to  have  au- 
thorized the  proposed  amendment,  so  far  as  the  settlement  of 
that  date  was  concerned. — 1  Brick.  Dig.  p.  72,  §§  18, 27  ;  Nabers 
V.  Meredith,  at  present  term. 

Reversed  and  remanded. 

Brickell,  C.  J.  not  sitting. 


Johnston  &  Seats  v»  Hannah. 

Attachment  against  Crop,  by  Ayricultural  Laborer. 

1.  Sufficiency  of  affidavit,  and  how  objected  to. — When  an  attachment  is  sued 
out  by  au  agricultural  laborer,  tor  hire  and  wages  due  for  labor  and  services 
rendered  in  and  about  the  cultivation  of  crops  (Code,  §  3482),  the  failure  to 
state  in  the  affidavit  that  the  labor  was  performed  under  a  contract,  if  it  be  a 
material  defect,  is  only  matter  for  a  plea  in  abatement,  and  is  not  available  on 
error. 

2.  Levy  of  attachment  on  property  not  subject. — If  such  attachment  is  levied 
on  property  which  is  not  a  part  of  tne  crop  subject  to  it,  a  motion  to  dissolve 
it  on  that  account  is  the  proper  remedy,  and  the  question  cannot  be  raised  for" 
the  first  time  on  error. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  commenced  by  an  attachment,  sued  out 
before  a  justice  of  the  peace,  on  the  2d  January,  1877,  by 
A.  J.  Hannah,  against  Johnston  &  Seats  as  partners,  or  against 
certain  crops  of  corn,  fodder,  millet,  &c.,  raised  on  a  planta- 
tion belonging  to  them,  for  wages  claimed  to  be  due  to  the 
plaintiff  as  the  superintendent  of  said  plantation  during  the 
year  1876.  The  attachment  was  made  returnable  into  the 
Circuit  Court,  and  was  duly  returned,  with  the  other  papers 
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in  the  cause,  to  that  court;  and  the  sheriff's  return  stated 
that  the  attachment  was  "levied  on  the  within  described 
property."  A  complaint  was  afterwards  filed  in  the  Circuit 
Court,  in  which  the  plaintiff  claimed  $iOO  as  due  to  him  from 
the  defendants,  on  the  1st  December,  1876,  "  under  a  verbal 
contract  between  the  plaintiff  and  said  defendants,  for  labor 
and  services  rendered  by  him  under  said  contract,  for  one 
year,  beginning  on  the  1st  day  of  December,  1875,  and  end- 
ing on  the  1st  day  of  December,  1876,  as  the  superintendent 
of  a  plantation  in  said  county,"  particularly  described ;  and 
the  further  sum  of  $200,  under  the  common  count,  for  work 
and  labor  done.  Judgment  by  default  was  rendered  at  the 
December  term,  1877,  with  a  writ  of  inquiry,  under  which  the 
plaintiff's  damages  were  assessed  at  $216.78.  It  is  now 
assigned  as  error,  that  the  affidavit  for  the  attachment  is 
fatally  defective,  and  the  proceedings  founded  on  it  are  void. 

Bbandon  &  Jones,  for  appellants. 

Cabaniss  &  Waed,  contra. 

STONE,  J. — The  present  suit  was  commenced  by  attach- 
ment under  sections  3,  5  and  6,  of  the  act  "  To  declare  a  lien 
in  favor  of  laborers,  mechanics  and  employes,  and  to  provide 
for  the  enforcement  thereof,"  approved  March  19th,  1875  : 
Pamph.  Acts,  103  ;  Code  of  1876,  §  3482.  The  defendant 
replevied  the  property  attached,  but  made  no  defense  to  the 
action.  The  case  was  tried  at  the  second  term,  on  judgment  by 
default,  and  writ  of  inquiry  executed.  There  is  an  omission 
in  the  affidavit  for  attachment,  in  this :  The  statute  provides 
this  remedy  for  "  agricultural  laborers  and  superintendents 
of  plantations,  *  *  for  the  hire  and  wages  due  them  for 
labor  and  services  rendered  by  them  in  and  about  the  culti- 
vation of  the  crops,  under  any  contract  for  such  labor  and 
services  during  the  current  year."  The  affidavit  does  not 
state  that  the  labor  was  performed  under  a  contract.  We 
need  not  inquire  whether  this  defect  is  material,  if  properly 
objected  to.  It  could  only  be  raised  by  plea  in  abatement, 
and  is  not  available  when  presented  for  the  first  time  on 
error. — Jones  v.  Pope,  6  Ala.  154 ;  Kirkman  v.  Patton,  19  Ala. 
32 ;  Malioney  v.  O'Leary,  34  Ala.  97 ;  Doio  v.  Whitman,  36 
Ala.  604. 

If  the  property  attached  was  not  part  of  the  crop  grown 
upon  the  land  during  the  current  year,  it  is  not  shown  in  this 
record.  That  question  can  not  be  raised  on  error.  If  the 
attachment  was  levied  on  property  not  liable  to  it,  the  proper 
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remedy  was  a  motion  in   the   court  below   to  dissolve  the 
attachment. — Broivn  v.  Coats,  56  Ala.  439. 
The  judgment  is  affirmed* 


Gilbreath   v,  Jones. 

Trover  for  Conversion  of  Framed  Buildings.  • 

1.  Conclusiveness  of  judgment. — The  principle  established  by  the  Duchess  of 
Kingston's  case,  as  to  the  conclasiveuess  of  a  former  judgment  between  the 
partiet?,  though  a  strict  rule,  is  recognized  as  a  judicial  axiom  ;  each  ingre- 
dient is  an  essential  element  of  the  rule — the  parties  must  be  the  same,  the 
subject-matter  the  same,  the  point  must  be  directly  in  issue,  and  the  judg- 
ment must  be  rendered  on  that  point ;  and  if  any  one  of  these  elements  is 
wanting,  the  judgment  is  not  conclusive  in  a  subsequent  action. 

2.  Abatement  and  revivor  of  action,  in  trover. — In  ti'over  against  two,  the 
death  of  one  of  them  operates  a  severance,  and  the  action  can  not  be  revived 
against  his  personal  representative  ;  and  if  revived,  the  order  of  revivor  may 
be  set  aside  at  a  subsequent  term. 

3.  Plea  of  former  recovery.  —In  trover  for  the  conversion  of  chattels,  a  plea 
of  former  recovery  in  detinue,  not  alleging  that  the  question  of  ownership 
entered  into  the  issue  on  the  former  trial,  and  was  then  decided,  and  not  neg- 
ativing the  idea  that  the  recovery  in  that  case  was  because  of  a  failure  to  prove 
the  defendant's  possession,  is  fatally  defective  ;  and  if  a  deceased  defendant  in 
the  action  of  trover,  as  to  whom  the  action  has  abated,  was  the  defendant  in 
the  detinue  suit,  the  plea  is  fatally  defective,  because  the  parties  are  not  the 
same. 

4.  Detinue  lies  against  whom. — An  action  of  detinue  can  only  be  maintained 
against  a  person  who  was  in  possession  at  the  commencement  of  the  suit. 

5.  Remedies  against  tortfeasors. — When  a  person  has  a  cause  of  action  against 
several  tortfeasors,  and  sues  one  or  more  in  detinue,  he  is  not  thereby  pre- 
cluded from  suing  them,  or  either  or  any  of  them,  jointly  with  the  others,  in 
trover. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  John  T.  Gilbreath,  against 
Robert  A.  Jones  and  Mrs.  Delia  Jones,  to  recover  damages 
for  the  alleged  conversion  by  them,  "  on  or  about  the  20th 
day  of  June,  1868,  of  the  following  chattels,  to-wit :  two 
framed  buildings  or  houses,  known  as  '  Federal  Hospital 
Buildings,'  and  one  post  and  plank  fence,  the  property  of 
plaintiff;"  and  was  commenced  on  the  3d  March,  1874."  At 
the  March  term,  1875,  the  death  of  Mrs.  Delia  Jones  was 
suggested  by  the  plaintiff,  and  leave  was  granted  him  to 
revive  against  her  personal  representative,  when  known,  and 
the  cause  was  afterwards  revived  accordingly ;  but,  at  the 
trial  term,  the  order  of  revivor  was  set  aside  by  the  court, 
against  the  plaintiff's  objection,  and  an  order  entered  abat- 
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itig  the  suit  as  to  ber.  The  defendants  jointly  pleaded,  Ist, 
not  guilty ;  2d,  former  recovery  by  Mrs.  Delia  Jones,  in  an 
action  of  trover  instituted  against  her  by  plain tiflf,  for  the 
same  cause  of  action ;  3d,  former  recovery  by  Mrs.  Jones, 
in  an  action  of  detinue  instituted  against  her  by  said  plaintiff. 
The  record  does  not  show  whether  these  pleas  were  filed 
before  the  death  of  Mrs.  Jones  was  suggested,  or  after  the 
order  of  revivor  against  her  personal  representative  :  but, 
after  the  order  of  revivor  was  vacated,  and  an  order  entered 
abating  the  suit  as  to  Mrs.  Jones,  as  the  bill  of  exceptions 
states,  "  the  pleadings  were  amended  so  as  to  conform  to 
said  rulings  of  the  court ;"  and  though  the  pleas  are  twice 
copied  in  the  record,  they  are  in  the  same  words,  the  second 
and  third  being  as  follows  : 

2.  "  For  further  answer  to  the  complaint,  by  leave  of  the 
court,  defendants  say,  that  said  plaiutiff,  heretofore,  to-wit, 
On  the  15th  March,  1870,  in  the  Circuit  Court  of  said  county 
of  Jackson,  impleaded  the  defendant  Delia  Jones,  for  the 
conversion  of  the  chattels  in  his  said  complaint  mentioned  ; 
and  thereupon  said  defendant  pleaded,  that  she  was  not 
guilty  of  the  conversion  of  said  chattels  ;  and  issue  was  joined 
on  the  said  plea,  between  the  said  plaintiff  and  the  said 
defendant ;  and  thereupon,  at,"  &c.,  "  the  said  issue  came  on 
to  be  tried  by  a  jury,"  &c.,  "  who,  upon  the  said  trial,  then 
and  there,  upon  their  oaths  found  that  the  said  defendant 
was  not  guilty  of  the  alleged  conversion  ;  and  thereupon  it 
was  by  the  court  considered  and  adjudged,  that  said  plaintiff 
should  take  nothing  by  his  said  complaint,"  &c.,  "  as  by  the 
record  and  proceedings  of  said  judgment,  remaining  unre- 
versed and  unvacated,  will  more  fully  appear.  And  defend- 
ants say,  that  the  alleged  conversion  in  said  complaint  men- 
tioned is  the  same  identical  conversion,"  &c. 

3.  "And  for  further  answer  to  said  complaint  defendants 
say,  that  heretofore,  to-wit,  on  the  15th  day  of  March,  1870, 
in  the  Circuit  Court  of  said  county  of  Jackson,  said  plaintiff 
impleaded  the  defendant  Delia  Jones,  for  the  unlawful  deten- 
tion of  the  said  chattels  in  said  complaint  mentioned,  in  an 
action  of  detinue  ;  and  thereupon  the  defendant  pleaded,  that 
she  was  not  guilty  of  the  detention  of  said  chattels  ;  and  on 
said  plea  issue  was  joined,  between  said  plaintiff  and  defend- 
ant ;  and  thereupon,  at,"  &c.,  "  the  said  issue  came  on  to  be 
tried,  in  due  course  of  law,  by  a  jury,"  (fee,  "  who,  then  and 
there,  upon  their  oaths  found  that  said  defendant  was  not 
guilty  of  said  alleged  detention  ;  and  thereupon  it  was  by  the 
court  adjudged  and  considered,  that  said  plaintiff  should  take 
nothing  by  his  complaint,"  cfec,  "  as  by  the  record  and  pro- 
ceedings of  the  said  judgment,  remaining  in  said  court  unre- 
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versed  and  unvacated,  will  more  fully  appear,  which  record 
is  made  a  part  of  this  plea.  And  defendants  say,  that  the» 
conversion  in  said  plaintiff's  complaint  is  the  same  detention, 
and  none  other,  alleged  by  the  plaintiff  in  the  aforesaid  suit, 
commenced,  tried  and  determined  as  aforesaid,  in  said  action 
of  detinue." 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred  to 
the  second  and  third,  assigning  the  following  causes  of  demur- 
rer to  the  third  :  "1.  Because  said  record  specially  pleaded 
is  vague,  uncertain,  and  indefinite,  in  this :  that  said  plea 
does  not  show  any  cause  why  plaintiff  should  not  recover, 
and  is  not  an  answer  to  the  complaint.  2.  Because  it  does 
not  set  out  in  full  a  transcript  of  the  former  proceedings 
referred  to,  that  the  court  might  determine  as  to  the  facts. 
3.  Because  said  plea  does  not  show  that  said  former  cause  is 
for  one  and  the  same  cause  of  action,  and  that  satisfaction 
had  been  made  to  the  plaintiff  for  the  conversion  of  said 
property  mentioned  in  the  complaint  in  said  former  proceed- 
ing 4.  Because  said  plea  is  not  in  conformity  to  the  rules 
of  practice,  and  fails  to  inform  the  court  in  the  premises." 
The  court  overruled  the  demurrers  to  both  of  these  pleas, 
and  the  plaintiff  then  replied  to  them,  "  that  said  suit  against 
Delia  Jones  was  detinue,  and  not  in  trover,  as  this  action  is  ; 
and  that  the  failure  to  recover  against  said  Delia  Jones  was 
because  the  proof  showed  she  was  not  in  the  possession  of 
the  property  at  the  time  the  suit  was  instituted,  nor  at  the 
time  of  the  service  of  process,  and  that  said  trial  against  her 
was  not  upon  the  merits  of  said  cause."  The  court  overruled 
a  demurrer  to  this  replication,  and  issue  being  then  joined 
upon  it,  as  the  bill  of  exceptions  states,  "  the  cause  was  sub- 
mitted to  the  jury,  upon  the  following  state  of  facts,  agreed 
on  for  the  purposes  of  this  trial." 

"  On  the  15th  March,  1870,  plaintiff  brought  suit  in  detinue 
against  said  Delia  Jones,  one  of  the  co-defendants  and  tort- 
feasors sued  in  this  action  of  trover ;  and  on  the  23d  day  of 
March,  1873,  a  trial  was  had  in  said  suit  against  said  Delia 
Jones,  and  the  verdict  of  the  jury  was  for  the  defendant, 
because  said  Delia  Jones,  as  the  proof  showed,  was  not,  at 
the  time  of  the  institution  of  said  suit,  or  at  the  time  of  exe- 
cuting the  process  in  said  cause,  in  the  possession  of  the 
property  sued  for.  On  the  3d  day  of  March,  1874,  the  plain- 
tiff brought  this  present  action  of  trover,  against  said  Delia 
Jones  and  Kobert  A.  Jones,  one  of  her  co-tortfeasors.  Both 
actions  were  brought  in  regard  to  the  same  property,  the  first 
in  detinue,  and  the  second  in  trover.  No  satisfaction,  release, 
or  any  thing  the  law  deems  equivalent  thereto,  was  ever 
made  or  tendered  to  the  plaintiff,  by  the  said  Delia  Jones,  or 


132  SUPREME  COURT  [Dec.  Term, 

[Gilbreath  v.  Jones.] 

Robert  A.  Jones,  or  by  any  other  person  for  them  or  either 
•of  them.  Said  action  of  detinue,  and  said  action  of  trover, 
were  for  one  and  the  same  wrong  done  to  the  goods  and  chat- 
tel^  of  the  plaintiffs  by  these  tortfeasors." 

"  Thereupon,  the  court  charged  the  jury,  that  if  they 
believed,  from  the  evidence,  that  the  plaintiff  had  theretofore 
elected  to  bring  a  suit  in  detinue  against  Delia  Jones,  one  of 
the  tortfeasors,  he  could  not  afterwards  bring  or  maintain  a 
suit,  either  in  trover,  detinue,  or  trespass,  against  said  Delia 
Jones  and  her  co-tortfeasor,  or  any  of  the  other  tortfeasors 
jointly  with  her,  the  said  Delia  Jones  ;  that  he,  having  elected 
originally  to  pursue  Delia  Jones,  could  not  thereafter  pursue 
the  other  tortfeasors  jointly  with  her ;  and  that  by  reason  of 
the  joinder  of  said  Delia  Jones  as  a  defendant,  in  this  action 
of  trover,  with  Robert  A.  Jones,  he  could  plead  the  same  as 
a  bar  to  this  action.     To  which  charge  the  plaintiff  excepted." 

The  judgment  vacating  the  order  of  revivor,  the  rulings  of 
the  court  on  the  pleadings,  and  the  charge  to  the  jury,  are 
now  assigned  as  error. 

L.  C.  CoULSON,  for  appellant,  cited  Spivey  v.  Morris,  18  Ala. 
254 ;  DuBose  v.  Marx,  52  Ala.  506 ;  Boioman  v.  Teal,  23  Wen^ 
dell,  306 ;  BayUss  -v.  Usher,  4  Moore  &  P.  790 ;  Lovejoy  v. 
Murray,  3  Wallace,  1 ;  Blann  v.  Crocheron,  19  Ala.  647  ;  S.  C, 
20  Ala.  320 ;  Drake  v.  Mitchell,  3  East,  2o0 ;  Lovett  v.  Smith, 
7  Ala.  180 ;  Fads  v.  Murphy,  52  Ala.  520. 

Jasper  J.  Jones,  contra,  cited  Freeman  on  Judgments, 
§§336,  246,  249,  253-6,259;  Chitty's  Pleadings,  198  ;  Face  v. 
Dossey,  1  Stew.  20 ;  Burgess  v.  Suggs,  2  Stew.  &  P.  341  ;  2 
Smith's  Lead.  Cases,  673-86. 

STONE,  J. — In  the  opinion  of  the  judges,  given  in  the 
Duchess  of  Kingston's  case  (2  Smith's  Lead.  Cases,  609  [573],) 
is  the  following  language,  given  as  the  result  of  the  numer- 
ous decisions,  relative  to  judgments  being  given  in  evidence 
in  civil  suits :  "  That  the  judgment  of  a  court  of  concurrent 
jurisdiction,  directly  upon  the  point,  is,  as  a  plea,  a  bar,  or  as 
evidence  conclusive,  between  the  same  parties,  upon  the  same 
matter,  directly  in  question  in  another  court."  It  can  not  be 
overlooked,  that  this  language  lays  down  a  strict  rule  ;  yet,  it 
is  supported  alike  by  reason  and  authority.  The  parties 
must  be  the  same,  the  subject-matter  the  same,  the  point 
must  be  directly  in  question,  and  the  judgment  must  be  ren- 
dered on  that  point.  Any  of  these  ingredients  wanting,  the 
defense  fails.  The  sentence  quoted  above  has  been  adopted, 
both  by  text-writers  and  judicial  tribunals,  and  has  come  to 
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be  recognized  as  a  judicial  axiom. — McCravey  v.  Remson,  19 
Ala.  430 ;  3IiUer  v.  Jones,  29  Ala.  174  ;  1  Greenl.  Ev.  §§  528-9; 
Freem.  on  Judgments,  §  258. 

In  Chamberlain  v.  Gaillard,  26  Ala.  504,  this  court  said : 
"  The  rule  is,  that  judgments  are  final  and  conclusive  between 
the  parties,  when  rendered  on  a  verdict  on  the  merits,  not 
only  as  to  the  facts  actually  litigated  and  decided,  but  that 
they  are  equally  as  conclusive  upon  all  the  facts  which  were 
necessarily  involved  in  the  issue  ;  and  although  the  particu- 
lar matter  is  not  necessarily  involved  in  the  issue,  yet,  if  the 
issue  is  broad  enough  to  cover  it,  and  it  actually  arose,  and 
was  determined,  it  may  then  be  connected  with  the  record  by 
evidence  aliunde.  *  *  In  the  plea  we  are  considering, 
however,  there  is  no  allegation  that  the  question  of  owner- 
ship entered  into  the  issue  of  the  former  action.  '^  * 
The  court,  therefore,  could  not  say,  from  an  inspection  of  the 
record  alone,  that  the  ownership  of  the  slave  was  necessarily 
involved  in  the  action  referred  to  in  the  plea ;  and  there  was, 
for  that  reason,  no  error  in  sustaining  the  demurrer." 

The  present  suit  is  trover  against  two,  Mrs.  Jones  and  E. 
A.  Jones.  True,  Mrs.  Jones  died,  by  which  the  suit  became 
abated  as  to  her,  and  it  then  became  an  action  against  R.  A. 
Jones  alone.  Trover  being  an  action  in  tort,  joint  and  sev- 
eral in  its  nature,  when  one  defendant  died,  it  operated  a 
severance,  and  there  is  no  authority  in  the  law  for  bringing 
in  the  representative  of  the  deceased  co-defendant  (Code  of 
1876,  §  2912;  Foster  v.  Chamberlain,  41  Ala.  158);  and^  the 
Circuit  Court  did  not  err  in  vacating  the  order  of  revivor. 
Rupert  V.  Elston,  35  Ala.  79. 

The  defense  the  two  special  pleas  attempt  to  raise  is  former 
recovery  ;  that  Gilbreath,  the  plaintiff,  had  previously  brought 
an  action  of  detinue  against  Delia  Jones,  the  deceased  de- 
fendant, for  the  unlawful  detention  of  the  chattels  sued  for  in 
this  action  ;  that  there  was  issue  formed,  and  a  jury,"  verdict 
and  judgment  for  the  defendant ;  and  "  the  conversion  in  the 
said  plaintiff 's  complaint  is  the  same  identical  detention,  and 
none  other,  alleged  by  the  said  plaintiff  in  the  aforesaid  suit, 
commenced,  tried  and  determined  as  aforesaid,  in  said  action 
of  detinue."  Comparing  this  defense  with  the  sound  rules 
declared  in  Chamberlain  v.  Gaillard,  supra,  it  is  fatally  defec- 
tive, in  several  respects.  "  There  is  no  allegation  that  the 
question  of  ownership  entered  into  the  issue  of  the  former 
action ;"  and  the  averments  of  the  plea  fail  to  show  that  that 
issue  must  have  been  passed  upon,  in  the  former  trial.  An- 
other fatal  objection  to  these  pleas  is,  that  a  jury  and  verdict 
in  favor  of  Mrs.  Jones  can  not,  on  any  corriect  principle,  be 
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treated  as  decisive  of  plaintiff's  right  of  recovery  against  R. 
A.  Jones. 

But,  there  is  a  conclusive  objection  to  the  defense  attempt- 
ed, in  this  :  Detinue  can  be  maintained  only  on  proof  that 
defendant  was  in  possession  when  the  suit  was  brought.  The 
averments  of  the  pleas  do  not  negative  the  idea,  that  Mrs. 
Jones  recovered  because  there  was  a  failure  to  make  that 
proof. —  Wittich  v.  Traun,  27  Ala.  562 ;  Haynes  v.  Crutchfield^ 
7  Ala.  189  ;  Fenner  v.  Kirkman,  26  Ala.  650.  The  rule  iu 
trover  is  different. —  Gray  v.  Crocheron,  8  Porter,  191 ;  Free' 
man  v.  Scurlock,  27  Ala.  407. 

The  demurrer  to  the  special  pleas  should  have  been  sus- 
tained. The  Circuit  Court  also  erred,  in  the  rule  declared  in 
the  charge  given. 

Reversed  and  remanded, 


Eo?  parte  Shaiidies. 

Application  for  Blandamus,  in  matter  of  Habeas  Corpus, 

1.  WTien  mandamua  lies. — When  a  judicial  officer  refuses  to  hear  and  decide 
on  a  case  properly  betore  him,  mandamus  lies  to  compel  him  to  act,  but  not  to 
compel  the  rendition  of  any  particular  judgment  by  him  :  the  power  of  the 
superior  court,  in  awarding  this  writ,  extends  onl3'  to  acts  which  are  purely 
ministerial,  and  in  the  performance  of  which  no  judgment  or  discretion  is  re- 
quired ;  nor  will  the  writ  be  awarded,  in  cases  where,  if  issued,  it  would 
prove  unavailing  or  fruitless. 

2.  Habeas  corpus;  failure  to  produce  body  of  prisoner:— yfh,ea  the  sheriff 
fails  to  produce  the  body  of  the  person,  in  whose  behalf  the  writ  of  habeas 
corpus  was  sued  out,  and  alleges,  as  an  excuse  for  his  failure,  that  the  prisoner 
was  in  his  custody  under  a  sentence  to  hard  labor  for  the  county,  and,  being 
subject  to  the  control  of  the  Court  of  County  Commissioners,  had  been  deliv- 
ered up,  on  their  order,  and  to  their  agent,  after  the  service  of  the  writ  ;  on 
such  return,  the  judge  may  properly  refuse  to  make  an  order  requiring  the 
sheriff  to  produce  the  body  before  him. 

Application  by  petition,  on  behalf  of  Richard  Shaudies, 
for  a  writ  of  mandamus,  directed  to  Hon.  H.  C.  Speake,  pre- 
siding judge  of  the  eighth  judicial  circuit,  on  the  facts  stated 
in  the  opinion  of  the  court. 

O.  R.  Hundley,  and  J.  D.  Brandon,  for  the  petitioner,  cited 
Code,  §  4968 ;  High's  Extra.  Leg.  Remedies,  4,  16,  17,  32  ; 
Queen  v.  B.  dt  G.  Railroad  Co.,  2  Ad.  &  El.  (N.  S.)  47  ;  Wright 
V.  Johnson,  5  Ark.  687  ;  Ex  parte  Mahone,  30  Ala.  49 ;  Ex  parte 
Pearson,  59  Ala.  644 ;  Kirby  v.  The  State,  62  Ala.  56. 
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SOMEKVILLE,  J.— On  the  14th  day  of  January,  1881,  the 
petitioner  made  application  to  the  Hon.  H.  C.  Speake,  judge 
of  the  eighth  judicial  circuit,  alleging  that  he  was  illegally 
restrained  of  his  liberty,  by  being  confined  in  the  jail  of 
Madison  county,  under  sentence  of  the  Circuit  Court,  and 
praying  for  a  writ  of  habeas  corpus.  The  writ  was  granted 
instanter,  and  was  served  the  same  day  on  the  sheriff,  com- 
manding him  to  bring  the  body  of  the  relator  before  the 
judge  on  the  17th  January,  1881,  with  the  cause  of  such  de- 
tention. On  the  day  designated,  the  sheriff  made  his  return 
in  due  form,  but  failed  to  produce  the  body  of  petitioner ; 
alleging,  as  an  excuse  therefor,  that  he  was  not  in  his  custody, 
or  under  his  power,  control  or  restraint ;  that  he  had  been 
convicted  in  the  Circuit  Court  of  Madison  county,  and  sen- 
tenced to  hard  labor  for  said  county,  and,  being  subjtict  to 
the  control  of  the  Court  of  County  Commissioners,  had,  by 
their  order,  been  delivered,  since  the  service  of  the  writ,  to 
their  agent,  W.  J.  Franks.  The  petitioner  moved  the  judge 
to  grant  an  order  to  the  sheriff,  compelling  him  to  produce 
his  body  before  the  judge ;  which  was  refused.  He  here  ap- 
plies for  a  mandamus,  to  compel  the  granting  of  such 
order. 

It  seems  to  be  settled  by  the  decisions  of  this  court,  that  if 
a  prisoner  is  brought  in  person  before  a  judicial  officer,  on 
habeas  corpus,  and  such  officer  refuses  to  hear  and  decide  on 
the  evidence  adduced  touching  the  relator's  guilt,  mandamus 
will  lie  to  compel  a  hearing.  The  only  acts,  however,  to 
which  the  power  of  the  superior  court  extends  by  this  reme- 
dial writ,  are  such  as  are  purely  ministerial,  and  in  the  per- 
formance of  which  no  judgment  or  discretion  is  required. 
When  the  power  sought  to  be  controlled  involves  the  exercise 
of  such  judgment  or  discretion,  it  is  judicial,  and  not  minis- 
terial.— Ex  parte  Mahone,  30  Ala.  49;  Ex  parte  Echols,  39  Ala.. 
698 ;  Ex  parte  Harris,  52  Ala.  87 ;  High  on  Ext.  Rem.  §  266, 
And  the  power  of  the  superior  court  is  exhausted,  when  it 
requires  the  court  below  to  hear  and  consider  the  evidence, 
without  undertaking  to  compel  the  rendition  of  any  particu- 
lar judgment  or  decision. — lb.  §  266. 

We  think,  in  the  present  case,  the  issuing  of  the  order  to 
produce  petitioner's  body,  under  the  circumstances  prayed 
for,  was  not  a  ministerial  act,  but  was  judicial  in  its  nature. 
The  decision  of  the  judge,  either  granting  or  refusing  it,  re^ 
quired  him  to  determine  the  sufficiency  of  the  sheriff's  return 
to  the  writ,  the  practicability  of  his  performing  such  order, 
if  issued,  or  whether  the  granting  of  it  would  be  fruitless  in 
its  results.  Under  such  circumstances,  the  inferior  tribunal 
must  be  left  untrammeled  in  the  exercise  of  such  power,  with 
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which  it  is  vested  by  law. — High  on  Extr.  Rem.  §  155-6 ;  Ex 
parte  Harris,  52  Ala.  87 ;  Davidson  v.  Washburn,  56  Ala.  597. 

In  Ex  parte  Graves,  61  Ala.  381,  it  was  expressly  decided, 
that  mandamus  was  not  the  proper  remedy  to  compel  a  court 
or  magistrate  to  discharge  a  petitioner,  alleged  to  be  im- 
properly restrained  of  his  liberty,  under  process  issuing  from 
such  court  or  magistrate.  Manning,  J.,  said  :  "  The  writ  of 
mandamus  is  never  issued  to  correct  errors  in,  or  to  reverse, 
the  judicial  action  of  a  court.  By  that  process,  inferior 
courts  or  magistrates,  when  they  fail  or  refuse  to  do  so,  will 
be  compelled  to  entertain  and  eocercise  jurisdiction.  They  will 
not  be  controlled  in  the  manner  of  its  exercise,  nor  directed  as 
to  lohat  judgment  they  will  render." 

We  are  of  opinion,  furthermore,  that  the  decision  of  the 
circuit  judge,  refusing  the  order  in  question,  was  correct,  in 
view  of  the  return  of  the  respondent  to  the  writ  of  haheas 
corpu^s  ;  which  showed  that  the  body  of  the  prisoner  was  not 
then  in  his  custody,  or  under  his  power  and  control,  and  that 
it  was  impracticable  for  the  sheriff  to  recover  such  control  as 
to  enable  him  to  obey  the  mandate  of  the  court,  even  had  it 
been  issued.— Code  (1876),  §  4951. 

"  It  is  a  fundamental  principle  of  the  law  of  mandamus, 
that  the  writ  will  never  be  granted  in  cases  where,  if  issued, 
it  will  prove  unavailing.  And  whenever  it  is  apparent  to  the 
court  that  the  object  sought  is  impossible  of  attainment, 
either  through  want  of  power  on  the  part  of  the  persons 
against  whom  the  extraordinary  jurisdiction  of  the  court  is 
invoked,  or  for  other  sufficient  cause,  or  that  the  granting  of 
the  writ  would  necessarily  be  fruitless,  the  court  will  refuse 
to  interfere." — High  on  Extr.  Rem.  §  14 ;  Com.  v.  Supervisors, 
29  Penn.  St.  121. 

It  must,  in  other  words,  be  fatal  to  every  such  application, 
where  the  uncontested  facts  show,  satisfactorily  and  clearly, 
that  it  is  practically  not  within  the  power  of  the  respondent 
to  perform  the  act  required.  The  solemn  mandate  of  a  court 
of  justice  should  never  be  invoked  to  an  end  that  is  obviously 
useless.— PeojoZe  v.  Hoyt,  66  N.  T.  (21  Sick.)  606;  People 
V.  Supervisors,  15  Barb.  607 ;  4  Wait's  Act.  &  Def.  p.  377,  §  1. 

It  is  plain  that,  without  the  production  of  the  body  oi  the 
relator,  the  writ  was  without  practical  effect — the  case  had 
no  status,  and  the  court  could  hear  no  evidence  upon  the 
question  of  the  legality  of  the  alleged  detention,  except  in 
those  particular  cases  specially  authorized  by  the  statute. 
Com.  V.  Chandler,  11  Mass.  83 ;  Code  (1876),  §  4953. 

This  view  is  in  harmony  with  the  statute,  which  prescribes 
the  remedy  to  be  pursued  in  case  the  writ  is  eluded,  by  trans- 
ferring the  body  of  the  petitioner  to  the  custody  or  control  of 
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another,  pending  the  application.  The  respondent,  in  such 
case,  forfeits  the  sum  of  five  hundred  dollars  to  the  party 
aggrieved,  and  is  declared  guilty  of  a  misdemeanor,  being 
subject  to  fine  and  imprisonment  in  the  event  of  conviction. 
Code  (187G),  §  4969.  He  is,  furthermore,  liable  to  attach- 
ment for  contempt  of  the  process  of  the  court,  within  the 
proper  discretion  of  the  judge,  who  possesses  an  inherent 
power  to  punish  a  corrupt  or  willful  neglect  or  refusal  to 
obey  the  writ,  or  to  compel  obedience  to  its  mandate  promptly 
and  completely,  when  practicable.  And  each  court  or  judge 
must,  of  necessity,  be  the  sole  arbiter  of  whether  such  con- 
tempt has  been  committed  or  not. — Code,  §§  542-44. 

The  prayer  of  the  relator  for  the  writ  of  mandamvs  is 
refused. 


Scliroeder  v.  Collbert  County. 

Action  for  Damages  against   County,  for  Injuries  caused  hy 
Defective  Public  Bridge. 

1.  When  action  lies  against  county. — An  action  can  not  be  maintained 
against  a  county,  upon  a  claim  which  is  by  law  required  to  be  presented  to 
the  Commissioners  Court  for  allowance,  until  it  has  been  so  presented,  and 
disallowed  in  whole  or  in  part  (Code,  §  2903) ;  and  the  complaint  must  aver 
such  presentment  and  disallowance. 

2.  Same;  claim  for  damages  caused  hg  defective  bridge.  — A  claim  against  a 
county,  for  damages  sustained  from  the  falling  of  a  public  bridge,  must  be  pre- 
sented to  the  Commissioners  Court  for  allowance,  before  an  action  on  it  can 
be  maintained  against  the  county. 

3.  Claims  against  county;  itemizing  and  verifying. — A  claim  against  the 
county,  presented  to  the  Commissioners  Court  for  allowance,  is  required  to  be 
itemized,  and  verified  by  affidavit  (Code,  §  827);  and  in  an  action  on  such 
claim,  the  complaint  must  show  that  it  was  so  itemized  and  verified. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Adam  C.  Shroeder  against  Col- 
bert county,  as  a  corporation,  to  recover  damages  for  injuries 
sustained  by  his  wife  and  son  from  the  falling  of  a  public 
bridge ;  and  was  commenced  on  the  19th  February,  1878. 
The  amended  complaint,  which  was  filed  by  leave  of  the 
court,  and  to  which  a  demurrer  was  sustained,  was  in  these 
words  :  "  Plaintiff  claims  of  defendant  $550  as  damages,  for 
injuries  '  sustained  by  him  by  reason  of  a  defect  in  a  free 
bridge,  constructed  by  contract  with  the  Court  of  County 
Commissioners  of  said  county,  over  a  stream  near  the  town 
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of  Tuscumbia,  known  as  *  Spring  Creek,'  and  on  the  public 
highway  in  said  county  leading  from  Tuscumbia  to  the  Rock 
Quarry  ;  said  Commissioners  Court  having  taken  no  guaranty, 
by  bond  or  otherwise,  that  it  should  continue  safe  for  the 
passage  of  travellers  and  other  persons,  for  a  stipulated  time, 
and  having  permitted  it  to  stand  in  a  neglected  and  unsafe 
condition  ;  whereby  plaintiff's  wagon  was  thrown  from  said 
bridge,  precipitating  his  wife  and  son  downwards,  twelve  or 
fourteen  feet,  causing  them  great  bodily  injury,  pain  and  suf- 
fering, and  injuring  plaintiff's  wagon  and  team  and  the  con- 
tents ;  whereby  plaintiff  was  injured  during  the  disability  of 
his  said  wife,  in  the  privation  of  his  comforts  by  reason  there- 
of, and  the  loss  of  her  services  and  society,  and  by  further 
reason  of  the  responsibilities  for  the  charges  for  her  cure, 
medical  attention  during  her  sickness  from  said  injuries,  and 
the  loss  of  time  and  attention  to  his  business  and  occupation, 
caused  by  his  attention  and  care  of  his  said  wife  during  said 
sickness ;  for  which  damages,  plaintiff  applied,  in  the  terms 
of  the  statute,  to  the  Court  of  County  Commissioners  for  pay- 
ment, and  the  said  claim  was  presented  for  allowance  to  the 
said  Court  of  County  Commissioners,  within  twelve  months 
after  it  accrued  and  became  payable  ;  but,  being  by  said  court 
refused  payment  thereof,  and  disallowed,  he  brings  this  action, 
and  demands  of  said  county  his  damages  aforesaid,  together 
with  interest  thereon.  Also,  the  like  sum  of  $550,  for  damages 
sustained  by  him  by  reason  of  a  defect  in  a  public  free  bridge 
kept  up  by  said  county  over  a  stream  on  a  public  highway, 
to-wit,"  &c.  ;  "the  said  county  being  bound  to  keep  said 
bridge  in  a  safe  condition  for  the  passage  of  the  public  ;  the 
said  court,  by  virtue  of  the  jurisdiction  given  to  it,  having 
contracted  with  certain  parties,  and  authorized  them  to  build 
a  bridge,"  &c.,  "  and  not  requiring  any  guaranty  from  said 
parties,  by  bond  or  otherwise,  but  erecting  said  bridge  with 
county  funds  by  contract ;  and  the  said  county,  being  bound 
to  keep  said  bridge  in  a  safe  condition  for  the  passage  of  the 
public,  by  its  failure  to  do  so  is  responsible  to  plaintiff  for  the 
damages  which  he  has  sustained  by  reason  of  said  neglect." 

The  defendant  demurred  to  this  complaint,  assigning  as 
cause  of  demurrer,  inter  alia,  the  failure  to  allege  "  that  the 
claim  sued  on  was  itemized  and  sworn  to  by  the  plaintiff,  or 
by  some  other  person  in  his  behalf  having  personal  knowledge 
of  the  facts,  at  the  time  said  claim  was  presented  to  said 
Court  of  County  Commissioners  for  allowance,  or  at  any  time 
before  said  claim  was  so  presented  for  allowance,  as  required 
by  section  827  of  the  Code."  The  court  sustained  the  de- 
murrer, and  its  judgment  thereon  is  now  assigned  as  error. 
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R  O.  Pickett,  E.  A.  O'Neal,  and  li.  B.  Lindsay,  for  the 
appellant. 

W.  CooPEK,  contra. 

Per  Curiam. — Suits  cannot,  generally,  be  maintained  against 
a  county,  until  the  claim  or  demand  has  been,  within  the  pe- 
riod prescribed  by  the  statute  (Code  of  1876,  §  832),  presented 
to  the  Commissioners  Court  of  the  county,  and  disallowed  in 
whole  or  in  part. — Code  of  1876,  §  2903.  A  claim  against  the 
county,  for  damages  sustained  from  the  falling  of  a  public 
bridge,  is  of  the  class  which  must  be  presented  to  the  Court 
of  County  Commissioners  for  allowance,  before  it  can  be 
made  the  subject  of  suit. — Barhour  County  v.  Horn,  41  Ala. 
114.  The  Court  of  County  Commissioners  is  prohibited  from 
passing  upon  or  allowing  any  claim  against  the  county,  unless 
it  is  itemized  and  sworn  to  by  the  claimant,  or  some  person  in  his 
behalf  having  personal  knowledge  of  the  facts. — Code  of  1876, 
§  827.  The  liability  of  the  county  to  suit  is  statutory,  and 
unless  all  the  pre-requisites  of  the  statute  are  observed,  suits 
against  it  cannot  be  maintained.  It  would  require  the  largest 
liberality  and  latitude  of  construction  to  deduce  from  the 
averments  of  the  complaint  the  existence  of  a  claim  for  which 
the  county  is  chargeable.  But,  if  that  can  be  done,  there  is  a 
want  of  an  averment  that  the  claim  was  itemized  and  verified, 
as  required,  when  presented  to  the  Commissioners  Court.  If 
not  so  itemized  and  verified,  they  could  not  pass  upon  or 
allow  it ;  and  the  disallowance  of  it  may  well  be  referred  to 
its  insutficiency  in  this  respect. 

Affirmed. 


David  V,  David's  Adni'r. 

Statutory  Detinue  for  Bonds. 

1.  Description  of  property  in  complaint. —In  detinue,  or  the  statutory  action 
for  the  recovery  of  specific  property,  the  rule  as  to  description  is  somewhat 
stricter  than  iu  trespass  or  trover,  where  damages  only  are  recoverable  ;  but 
where  the  action  is  brought  by  an  executor  orjadministrator,  to  recover  bonds 
which  have  never  been  in  his  possession,  but  which  are  alleged  to  belong  to 
the  estate  of  his  testator  or  intestate,  less  particularity  of  description  is  required 
than  in  other  cases. 

2.  Same.—''  Bonds  to  the  amount  of  $2,100,  issued  by  the  county  of  Wilson, 
State  of  Tennessee,  and  known  as  Wilson  county  bonds,"  without  other  de- 
S(iriptive  words,  is  not   a  sufficient   description   of  the  bonds,  for  the  recov 
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«ry  of  which  an  administrator  sues  in  this  case  ;  but  the  addition  of  words 
fihowiug  the  denomination  of  the  bonds,  as  "two  bonds  of  $1,000  each,"  ren- 
ders the  description  sufficiently  certain  and  definite,  without  specifying  the 
dates,  class  or  numbers ;  and  it  is  not  necessary  to  allege  the  authority  of  the 
maker  to  issue  them. 

3.  Motion  docket. — The  motion  docket  is  no  part  of  the  records  proper  of 
the  Circuit  Court,  and  proceedings  shown  bj'  it  can  only  become  so  bj'  being 
enrolled  as  matter  of  record,  or  by  bill  of  exceptions ;  and  the  latter  is  the 
better  practice. 

4.  Relevancy  of  introduclory  evidence. — An  executor  or  administrator,  suing 
for  the  recovery  of  bonds  alleged  to  belong  to  the  decedent's  estate,  which 
have  never  been  in  his  posses&ion,  and  testifying  as  a  witness  for  himself,  may 
state  that  he  was  put  on  inquiry,  as  to  the  bonds,  by  information  received 
from  others,  and  by  his  own  idea  of  the  decedent's  wealth  ;  such  testimony 
being  merely  introductory,  and  matter  of  inducement  to  the  main  issues. 

5.  General  objection  to  evidence. — A  general  objection  to  evidence,  a  part  of 
which  is  relevant  and  admissible,  may  be  overruled  entirely. 

6  Admissibilily  of  declarations  as  part  of  res  gestoi. — A  witness  who  pur- 
chased for  the  decedent  some  of  the  bonds  in  controversy,  may  testify  to  a 
conversation  between  himself  and  the  intestate  in  reference  to  them,  at  or 
about  the  time  of  the  negotiation  and  purchase,  as  a  part  of  the  res  tjestcK. 

7.  Beposilion;  adopting  answer  of  another  witness. — Under  a  commission  to 
take  the  depositions  of  two  witnesses,  on  the  same,  interrogatories,  one  witness 
may  adopt  the  answers  of  the  other  ;  an  objection  to  his  answers,  on  that 
account,  going  to  his  credibility,  according  to  the  circumstances  and  nature  of 
the  matters  inquired  about. 

8.  Relevancy  of  evidence  showing  posses8io7i  or  ownership  of  bonds  by  intestate. 
The  plaintiff,  suing  asadministrator,  for  the  recovery  of  bonds  alleged  to 
.belong  to  the  intestate  at  the  time  of  his  deuth,  may  show  that  bonds  of  the 
description  sued  for  were  found  on  the  intestate's  premises  a  few  days  after 
his  death,  and  that  the  defendant  took  possession  of  them  under  a  claim  of 
ownership. 

9.  iS'ajne.— He  may  show,  also,  the  payment  of  a  large  sum  of  money  to  the 
intestate  a  short  time  before  his  death,  and  the  fact  that  no  money  was  found 
<>n  hand  after  his  death,  as  proving  his  financial  condition,  and  strengthening 
the  probability  that  the  money  was  invested  in  bonds. 

10.  Admissibility  of  letters. — Letters  written  by  and  between  the  plaintiff 
and  third  persons,  who  are  not  produced  as  witnesses,  tending  to  show  a  con- 
version by  the  defendant  of  the  bonds  sued  for,  are  mere  hearsay,  and  inad- 
missible. 

11.  Reversal  on  account  of  admission  of  illegal  evidence. — On  appeal  from  a 
judgment  at  law,  the  admission  of  illegal  evidence,  against  an  objection  prop- 
erly taken,  raises  a  presumption  of  injur}',  and  is  cause  of  reversal  unless  the 
record  affirniatively  repels  such  presumption. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Benton  Sanders,  as  the  admio- 
istrator  of  the  estate  of  Robert  C.  David,  deceased,  against 
Mrs.  Sarah  David,  who  was  the  widow  of  said  Robert  C,  to 
recover  certain  bonds  particularly  described  in  the  affidavit 
and  complaint ;  and  was  commenced  on  the  29th  July,  1873. 
In  the  affidavit  accompanying  the  summons  and  complaint, 
the  bonds  were  thus  described  :  "  Two  bonds,  of  $i,000each, 
issued  by  the  State  of  Tennessee,  and  known  as  '  Tennessee 
bonds ';  also,  bonds  to  the  amount  of  $2,100,  issued  by  the 
county  of  Wilson  in  the  State  of  Tennessee,  and  known  as 
*  Wilson  county  bonds ';  also,  bonds  to  the  amount  of  $6,000, 
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issued  by  the  city  of  Nashville  in  the  State  of  Tennessee,  and 
known  as  '  Morris  city  bonds ';  also,  bonds  to  the  amount  of 
$2,000,  issued  by  the  city  of  Nashville,  and  known  as  '  Ker- 
cheval  city  bonds.' "  The  complaint  contained  four  counts, 
in  which  the  bonds  were  differently  described.  The  first 
count  followed  the  words  of  the  affidavit,  as  above  copied, 
with  the  added  words,  "  of  the  aggregate  value  of  $12,000." 
The  second  count  used  tLe  following  words  :  "  Two  bonds, 
of  $1,000  each,  issued  by  the  State  of  Tennessee,  and  known 
as  '  Tennessee  bonds ';  also,  twenty-one  (21)  bonds,  of  $100 
each,  issued  by  the  county  of  Wilson,  State  of  Tennessee, 
and  known  as  'Wilson  county  bonds';  also,  sixty  (60)  bonds, 
of  $100  each,  issued  by  the  city  of  Nashville,  in  the  State  of 
Tennessee,  and  known  as  '  The  Morris  city  bonds ';  also, 
twenty  bonds  of  $100  each,  issued  by  the  city  of  Nashville, 
in  the  State  of  Tennessee,  and  known  as  '  Kercheval  city 
bonds ';  of  the  aggregate  value  of  $12,100."  The  third  count 
described  them  thus :  "  Two  bonds,  of  $1,000  each,  issued 
by  the  State  of  Tennessee,  and  known  as  '  Tennessee  bonds'; 
also,  four  bonds  of  $500  each,  and  one  bond  of  $100,  issued 
by  the  county  of  Wilson,  State  of  Tennessee,  and  known  as 
'  Wilson  county  bonds';  also,  twelve  bonds,  of  $500  each^ 
issued  by  the  city  of  Nashville,  in  the  State  of  Tennessee, 
and  known  as  '  Morris  city  bonds';  also, four  bonds,  of  $500' 
each,  issued  by  the  said  city  of  Nashville,  and  known  as 
'  Kercheval  city  bonds  ';  of  the  aggregate  value  of  $12,100." 
And  the  fourth  count  thus:  "Two  bonds,  of  $1,000  each, 
issued  by  the  State  of  Tennessee,  and  known  as  Tennessee 
bonds ';  also,  two  bonds,  of  $1,000  each,  and  one  bond  of  $100, 
issued  by  the  county  of  Wilson,  State  of  Tennessee,  and 
known  as  'Wilson  county  bonds';  also,  sii  bonds,  of  $1,000 
each,  issued  by  the  city  of  Nashville,  in  the  State  of  Tennes- 
see, and  known  as  '  Morris  city  bonds ';  also,  two  bonds  of 
$1,000  each,  issued  by  the  said  city  of  Nashville,  &,nd  known 
as  '  Kercheval  city  bonds ';  of  the  aggregate  value  of  $12,100." 
The  defendant  demurred  to  each  count  in  the  complaint, 
assigning  the  following  as  grounds  of  demurrer  :  "  1.  That 
there  is  no  description,  or  marks  of  identification,  of  any 
property  claimed  in  the  first  count  of  the  complaint.  2.  That 
the  description  of  said  personal  property  in  said  count  is 
vague,  uncertain,  general,  and  indefinite,  in  this :  that  it  is 
not  averred  that  the  State  of  Tennessee  had  any  authority 
to  make  and  issue,  or  ever  made,  issued  or  executed,  any 
bonds  at  all,  or  of  any  kind,  character  or  amount,  or  of  the 
character,  kind  and  amount  in  said  first  count  specified  ;  or 
that  any  bonds  at  all,  or  of  the  character,  kind  and  amount 
in  said  first  count  specified,  were  ever  made  or  issued,  under 
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or  in  pursuance  of  any  act  or  law  of  the  State  of  Tennessee  ; 
or  that  tlie  same  were  ever  made  or  issued  under  any  or 
either(?)  a  special,  particuhir,  or  general  law ;  or  that  the 
same  has(?)  or  was  done  in  and  by  the  State  of  Tennessee. 
3.  That  the  said  Tennessee  bonds,  in  said  first  count  men- 
tioned, are  Dot  described  by  any  marks,  or  means  of  identi- 
fication, showing  or  specifying  the  class,  serie:i,  dates,  num- 
bers, or  any  ear-marks,  or  means  by  which  the  said  bonds 
can  or  could  be  identified  and  distinguished,  either  as  to 
itself  or  themselves,  or  from  others  of  like  make,  issue,  and 
value,  or  the  true  value  ascertained,  or  a  verdict  arrived  at 
or  returned,  or  a  judgment  rendered  upon.  4.  The  same  spe- 
cifications and  assignments  of  grounds,  in  short  by  consent, 
and  by  consent  in  lieu  thereof,  as  if  fully  repeated  here,  as 
to  the  bonds  designated  '  Wilson  county  bonds,'  in  said  first 
count  mentioned  ;  and  so  likewise,  also  in  short  by  consent, 
and  in  lieu  as  aforesaid,  as  to  the  bonds  designated  respect- 
ively as  '  Morris  city  bonds '  and  '  Kercheval  city  bonds,* 
in  said  first  count  mentioned."  The  same  assignments  were 
made,  "  in  short  by  consent,"  to  the  other  counts.  The  court 
overruled  the  demurrer,  and  the  defendant  then  pleaded,  "in 
short  by  consent,  the  general  issue,  with  leave  to  give  in  evi- 
dence any  matter  that  might  be  specially  pleaded";  and  the 
trial  was  had  on  issue  joined  on  this  plea. 

On  the  trial,  as  the  bill  of  exceptions  states,  "  the  plaintiff 
testified,  as  a  witness  for  himself,  that  he  obtained  letters  of 
administration  on  the  estate  of  said  Robert  C.  David,  from 
the  Probate  Court  of  Limestone  county,  on  the  9th  day  of 
June,  1873 ;  and  was  then  asked  by  his  counsel  this  ques- 
tion :  '  State  whether  or  not  you  made  any  search  or  inquiry, 
by  letter  or  otherwise,  for  any  bonds  as  described  in  the 
complaint,  at  the  house  of  the  intestate,  or  of  any  body,' 
shortly  after  you  were  appointed  such  administrator ';  to 
which  question  the  witness  answered,  'Yes.'  To  this  ques- 
tion, and  also  to  the  answer  thereto,  the  defendant  objected, 
because  it  was  illegal  and  irrelevant ;  and  because  it  inquired 
for  the  acts  and  doings  of  the  plaintiff,  and  of  third  persons 
and  persons  indefinite,  as  evidence  against  the  defendant, 
without  either  a  predicate  therefor,  or  showing  or  proposing 
to  show  the  defendant's  connection  therewith  ;  and  because 
the  question  was  leading,  and  suggested  to  the  witness  the 
answer  desired."  The  court  overruled  the  objections  to  the 
question  and  answer  each,  and  admitted  the  evidence  ;  to 
which  rulings  the  defendant  duly  excepted.  The  plaintiff 
was  then  asked  by  his  counsel,  "  What  induced  you  to  make 
the  inquiry  ?"  To  this  question,  also,  the  defendant  objected, 
"  because  the  same  is  illegal  and  irrelevant,  and  because  it 
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calls  for  hearsay  evidence ;  also,  because  it  calls  for  acts, 
declarations  and  conduct  of  the  plaintiff,  and  of  third  per- 
sons, without  showing  any  connection  of  the  defendant  there- 
with, or  any  predicate  therefor  ;  and  because  it  is  leading  ; 
and  because  it  calls  for  the  suspicions,  opinions,  ideas,  beliefs 
and  speculations  of  the  witness."  The  court  overruled  these 
objections, .  and  allowed  the  question  to  be  asked ;  and  the 
witness  answered  :  From  information  received  from  others, 
and  my  own  idea  of  his  wealth,  I  was  induced  to  believe 
he  had  more  means  than  was  found  among  his  papers ;  and 
that  put  me  upon  inquiry."  To  this  answer  the  defendant 
objected,  "  for  the  same  reasons  and  upon  the  same  grounds, 
as  those  above  specified  to  the  question;"  and  exceptions 
were  reserved  to  the  overruling  of  the  objections,  and  to  the 
admission  of  the  answer  as  evidence. 

"  The  plaintiff  then  offered  in  evidence  to  the  jury  the 
depositions  of  Kennedy  J.  Morris  and  Thomas  E.  Stratton, 
taken  in  answer  to  one  and  the  same  set  of  interrogatories 
in  chief  and  cross,  under  one  and  the  same  commission,  by 
one  and  the  same  commissioner,  with  the  several  exhibits 
thereto."  These  witnesses  resided  in  Nashville,  and  were 
there  engaged  in  business  as  partners ;  and  they  testified  to 
their  various  business  transactions  with  said  Robert  C.  David, 
for  several  years  before  his  death,  buying  bonds  for  him, 
collecting  interest  on  coupons,  &c.  A  list  of  the  bonds  pur- 
chased by  them  for  him,  with  date  of  purchase,  amount,  &c., 
was  appended  to  the  deposition  of  said  Stratton ;  the  first 
purchase  being  dated  December  7th,  1869,  and  the  last  the 
14th  January,  1873  ;  the  bonds  being  described  as  "  Tennes- 
see bonds,"  "  Wilson  county  bonds,"  and  "Nashville  bonds," 
and  the  aggregate  amount  being  $12, 1 00.  The  seventh  direct 
interrogatory  to  these  witnesses  was  in  these  words :  "  If 
you  say  that  you  made  such  investments  for  said  Robert  C. 
David,  state  whether,  in  any  interview  with  you,  he  spoke  of, 
treated,  and  accepted  such  bonds  as  his  property,  and  as 
satisfactory ;  and  if  you  say  that  he  did,  then  say,  as  near  as 
you  can  what  he  did  aud  declared,  and  when  and  where  it 
was."  Stratton's  answer  to  this  interrogatory  was  as  fol- 
lows :  "  He  was  up  at  Nashville  on  different  occasions,  and 
always  spoke  to  us  as  being  well  pleased  with  the  bonds 
purchased  by  us  for  him  ;  some  of  which  we  handed  to  him 
in  person,  and  some  we  sent  to  him.  He  received  most  of 
them  himself  in  person.  When  he  first  spoke  to  us  about 
purchasing  the  bonds,  he  told  us  he  was  getting  too  old  to 
attend  to  business,  and  wanted  to  invest  his  money  in  some- 
thing that  would  pay  him ;  said  that,  as  fast  as  he  could  col- 
lect up  his  money,  he  would  send  it  to  us,  to  be  invested  for 
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him  in  such  bonds  as  we  considered  good,  and  that  would 
pay  him."  At  the  time  of  filing  cross-interrogatories,  the 
defendant  objected  to  this  interrogatory,  but  without  speci- 
fying any  grounds  of  objection ;  and  when  the  deposition 
was  offered  in  evidence  on  the  trial,  she  moved  to  suppress 
the  interrogatory  and  answer,  "  because  said  interrogatory 
calls  for  illegal  and  irrelevant  matter  as  evidence,  and  elicits, 
as  evidence  in  this  suit,  the  acts,  declarations  and  conduct  of 
plaintiff's  intestate,  and  also  of  third  persons,  and  matters 
inter  alios  acta,  as  evidence  for  himself ;  and  because  it  calls 
for  the  acts,  declarations  and  conduct  of  plaintiff's  intestate, 
establishing  and  to  establish  title  in  himself,  in  and  to  the 
bonds  in  controversy  in  this  suit,  and  not  explanatory  of  his 
possession,  or  of  the  character  in  which  said  intestate  held 
or  claimed  the  bonds  now  sued  for,  in  contradistinction  to 
the  title  to  the  said  bonds  inquired  about."  The  court  over- 
ruled the  objections  to  the  questions  and  answer  each,  and 
allowed  the  evidence  to  be  read  to  the  jury  ;  to  which  rulings 
the  defendant  duly  excepted. 

Appended  to  Stratton's  deposition  as  exhibits,  in  answer 
to  one  of  the  direct  interrogatories,  were  twelve  letters  writ- 
ten by  said  Robert  C.  David  to  Morris  &  Stratton,  at  various 
dates  between  the  8th  November,  1869,  and  the  17th  January, 
1873  ;  inclosing  money,  with  instructions  to  invest  it,  at  their 
discretion,  in  Tennessee  bonds,  Nashville  bonds,  or  Davidson 
or  Wilson  county  bonds ;  inclosing  also  coupons  for  collec- 
tion, &c.  "  To  each  and  all  of  said  exhibits,  as  a  part  of  said 
deposition  or  otherwise,  being  read  in  evidence  to  the  jury, 
the  defendant  objected,  because  they  were  illegal  and  irrele- 
vant as  evidence  in  this  cause  ;  and  becausa  they  were  the 
acts  and  declarations  of  the  plaintiff's  intestate,  making 
evidence  for  himself,  and  in  this  suit  for  his  administrator, 
as  to  the  title  in  and  to  the  bonds  in  controversy,  and  not  as 
to  the  character  of  his  possession,  or  the  right  in  which  lie 
claimed  to  hold  the  same,  in  contradistinction  to  the  title  in 
and  to  the  bonds  in  controversy."  The  court  overruled  the 
several  objections,  and  permitted  the  plaintiff  to  read  the 
letters  as  evidence  to  the  jury  ;  to  which  rulings,  also,  the 
defendant  duly  excepted. 

The  answer  of  the  witness  Morris  to  the  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth  and  tenth  interrogatories 
in  chief,  was  in  these  words  :  "  I  have  had  read  over  to  me 
the  answers  of  Thomas  E.  Stratton,  my  partner  in  business, 
to  direct  questions  3,  4,  5,  6,  7,  8,  9  and  10,  and  concur  with 
him  in  the  answers  given  thereto  in  his  deposition  in  this 
cause,  at  the  same  time  and  place  with  this  my  own  depo- 
sition, and  under  the  same  commission  ;   and   I   adopt  the 
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same  as  my  answers  to  said  interrogatories  respectively.'* 
The  defendant  objected  to  the  reading  of  this  answer  as  evi- 
dence to  the  jury,  but  without  specifying  any  particular 
ground  of  objection,  and  duly  excepted  to  the  overruling  of 
her  objection. 

The  plaintiff  offered  in  evidence,  also,  the  deposition  of  W. 
B.  Newell,  of  Nashville,  taken  on  interrogatories  and  cross* 
interrogatories.  No  objection  to  the  interrogatories  in  chief 
was  made  by  the  defendant,  at  the  time  of  filing  cross-inter- 
rogatories ;  but,  when  the  deposition  was  offered  in  evidence 
on  the  trial,  as  the  bill  of  exceptions  states,  she  "objected 
separately  to  the  reading  of  the  answers  to  the  9th,  10th,  11th, 
12th,  13th,  14th,  15th,  16th,  17th,  18th,  19th,  '20th,  21st,  22d, 
23d,  24th,  25th  and  26th  interrogatories,  because  the  same 
are,  separately  and  respectively,  illegal  evidence,  and  are 
variant  to  the  matters  and  things  averred  in  the  plaintiff's 
complaint ;  and  said  objections  being  overruled  by  the  court, 
and  plaintiff  permitted  to  read  the  same  as  evidence,  the  de- 
fendant excepted  to  said  rulings,"  &c.  In  answer  to  the  in- 
terrogatories thus  specified,  said  witness  stated,  in  substance, 
that  on  the  receipt  of  a  telegram  from  Mrs.  David,  the  de- 
fendant, announcing  the  death  of  her  husband,  he  immediately 
came  from  Nashville  down  to  Athens,  and  was  at  the  house  of 
the  deceased  on  the  day  of  the  funeral ;  that  on  the  next  day, 
or  the  second  day  afterwards,  at  the  request  of  Mrs.  David, 
he  and  Capt.  Mason  made  a  search  and  examination  of  the 
letters  and  papers  of  the  deceased,  or  the  papers  found  in  the 
house ;  that  Mrs.  David  then  submitted  for  their  inspection 
"  a  number  of  loose  coupon  bonds,  which  she  took  from  a 
desk,  or  old  fashioned  book-case,  in  the  northeast  room  of  the 
house,  of  the  aggregate  nominal  value  of  $10,100  "  ;  that  the 
bonds  were  "  mostly  Nashville  bonds,  and  bonds  of  some 
county  in  Tennessee,"  which  he  could  not  particularly  de- 
scribe ;  that  he  handed  the  bonds  back  to  her,  after  examin* 
ing  them,  and  afterwards  assisted  her  in  putting  them  in  a 
package,  or  envelope,  which  she  gave  to  him,  when  he  left, 
with  instructions  to  deposit  it  for  her  in  some  bank  in  Nash- 
ville ;  that  he  did  so  deposit  it  on  his  return,  and  it  remained 
in  the  bank  until  some  time  in  June  following,  when  he  with- 
drew the  package,  on  her  order,  and  forwarded  it  to  her  by 
express.  In  answer  to  one  of  the  cross-interrogatories,  he 
further  stated  :  *'  I  recognized  the  papers  submitted  by  Mrs. 
David  for  inspection,  as  her  property.  My  recollection  is, 
that  she  claimed  everything.  She  stated  that  she  had  been 
instrumental  in  producing  and  creating  all  the  visible  prop- 
erty. We  examined,  also,  into  a  number  of  letters,  memo- 
randa,  trashy   records,   &c.     I  do   not  know,   of  my   own 
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knowledge,  to  whom  these  things  belonged.  The  letters 
were  addressed  to  Robert  C.  David.  Mrs.  David  claimed 
everything." 

"  The  plaintiff  then  recalled  himself  as  a  witness  in  his  own 
behalf,  and  proposed  to  testify  that,  a  few  days  before  the 
18th  June,  1873,  he  wrote  a  letter  to  said  W.  B  Newell,  of 
Nashville,  making  inquiries  whether  he  had  any  bonds,  or 
knew  of  the  deposit  of  any  bonds,  or  could  give  any  informa- 
tion as  to  any  bonds,  belonging  to  said  Robert  C.  David,  or 
to  his  estate  since  his  death.  To  the  introduction  of  which, 
as  evidence  in  this  cause,  the  defendant  objected,  because 
there  was  higher  and  better  evidence  of  the  facts  proposed  to 
be  proved,  if  they  existed  at  all ;  and  because  the  letter  itself 
was  not  produced,  and  no  predicate  was  laid  for  the  introduc- 
tion of  secondary  evidence  ;  and  because  said  proposed  evi- 
dence is  illegal  and  irrelevant "  ;  and  on  several  other  grounds. 
The  court  overruled  the  several  objections,  and  permitted  the 
witness  to  testify  as  proposed  ;  and  the  defendant  duly  re- 
served exceptions.  "  The  plaintiff  then  proposed  to  read  as 
evidence  a  letter  from  said  W.  B.  Newell,  in  answer  to  the 
said  letter  which  plaintiff,  as  he  testified,  had  written  to  him  "  ; 
and  the  court  allowed  the  letter  to  be  read  in  evidence, 
against  the  objections  of  the  defendant.  Said  letter  is  dated 
the  18th  July,  1873,  and  purports  to  be  written  in  reply  to  a 
letter  received  from  plaintiff ;  and  in  it  the  writer  says  : 
"  Mrs.  David  has  a  deposit  of  money  with  the  Mechanics' 
Bank,  for  which  she  holds  my  official  obligation."  The  de- 
fendant excepted  to  the  overruling  of  her  several  objections 
to  the  letter,  and  to  its  admission. 

The  plaintiff  was  allowed,  also,  against  the  objections  of  the 
defendant,  to  testify  in  the  same  manner  as  to  a  letter  which 
he  had  written  to  Edgar  Jones,  the  cashier  of  a  bank  in  Nash- 
ville ;  and  to  read  in  evidence  the  repl}'  of  said  Jones,  dated 
June  21st,  1873,  in  which  he  stated :  "  Mr.  W.  B.  Newell  de- 
posited with  me,  for  safe-keeping,  a  package  marked, '  Bonds, 
$10,100,  Mrs.  B.  C.  David.'  "  Exceptions  were  duly  reserved 
by  the  defendant  to  the  admission  of  this  testimony,  and  also 
to  the  admission  of  the  letter.  The  plaintiff  then  offered  in 
evidence  another  letter,  written  by  himself  to  said  Jones  in 
reply  to  the  above,  and  dated  the  23d  June,  1873,  in  which, 
referring  to  said  package  of  bonds,  he  said  :  "  Will  you  do 
me  the  kindness  to  give  me  the  date  of  their  deposit  with 
you.  I  shall  claim  the  bonds,  as  the  administrator  of  R.  E. 
David,  and  will  have  no  difficulty  in  tracing  the  ownership  ; 
and  I  hereby  request  you  to  hold  them  until  a  further  inves- 
tigation." The  answer  to  this  letter,  written  across  the  back 
of  it,  and  dated  the  25th  June,  1873,  was  in  these  words : 
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'*  This  package  was  deposited  May  7th,  and  drawn  out  June 
23d,  by  order  of  Mrs.  David."  The  court  allowed  the  letter 
and  the  answer  thereto  to  be  read  in  evidence,  against  the 
objections  of  defendant ;  and  exceptions  were  duly  reserved 
to  these  rulings. 

The  plaintiff  further  testified  to  his  own  knowledge  of  his 
intestate's  business,  resources,  <fec. ;  stated  that  said  intestate 
was  in  the  habit  of  lending  out  money,  "  shaving  notes,"  <fec. ; 
"that  on  one  occasion,  in  1870,  or  1871,  he  had  negotiated  a 
loan  or  two  with  said  intestate,  for  one  Horton,  amounting  to 
$2,000,  or  $2,800 ;  that  Horton  afterwards  paid  the  money 
back,"  and  that  he  had  not  found  any  money  on.  hand  after 
the  intestate's  death.  Horton  was  also  introduced  as  a  wit- 
ness for  the  plaintiff,  "  and  testified  that,  in  1871,  he  borrowed 
$2,600  from  said  E.  C.  David,  and  paid  it  back."  To  Hor- 
ton's  testimony,  and  also  to  plaintiff's  own  testimony  as  to  the 
transaction  between  said  Horton  and  the  intestate,  the  de- 
fendant objected,  and  duly  reserved  exceptions  to  the  admis- 
sion of  the  evidence.  The  court  allowed  the  plaintiff,  also,  to 
prove  the  declarations  of  the  intestate,  made  to  Richardson 
and  others,  at  different  times  during  the  ♦year  preceding  his 
death,  to  the  effect  that  he  was  investing  his  money  in  bonds 
as  fast  as  he  could  get  it  in,  as  he  was  getting  too  old  to  attend 
to  business ;  and  exceptions  were  reserved  by  the  defendant 
to  the  admission  of  this  evidence. 

The  jury  having  returned  a  verdict  for  the  plaintiff',  the  de- 
fendant made  a  motion  in  arrest  of  judgment,  on  account  of 
alleged  defects  in  the  verdict ;  but  the  court  overruled  the 
motion,  and  rendered  judgment  on  the  verdict.  The  motion 
in  arrest  is  set  out  in  the  transcript,  and  beneath  it  is  the 
word  "  Overruled,''  to  which  the  name  of  the  presiding  judge 
is  signed  ;  but  the  motion  is  not  noticed  in  the  bill  of  excep- 
tions, nor  in  the  judgment  entry. 

The  several  rulings  of  the  court  on  the  pleadings  and  evi- 
dence above  stated,  with  others,  and  the  overruling  of  the 
motion  in  arrest  of  judgment,  are  now  assigned  as  error, 

Luke  Pryor,  for  appellant. 

R.  A.  McClellan,  contra. 

SOMERVILLE,  J. — Where  specific  property  is  sued  for 
in  an  action  of  detinue,  brought  under  the  statute,  the  rule  as 
to  description  is  somewhat  stricter  than  in  trespass  or  trover, 
where  damages  only  are  recoverable.  It  is  commonly  said, 
that  certainty  in  pleadings  includes  both  precision  and  par- 
ticularity ;  but  these  words  are  used  in  a  sense  opposed  to 
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ambiguity  and  generality.  Reasonable  certainty  of  descrip- 
tion is  all  that  can  be  required,  even  in  reference  to  written 
instruments,  involving  such  particularity  only  as  would  lead 
to  the  identification  of  the  property,  and  enable  the  sheriff  to 
seize  it  under  the  process.  "Certainty  to  a  common  intent," 
as  it  is  technically  called,  can  mean  no  more  than  that ;  for  it 
would,  even  in  a  criminal  case,  enable  the  jury  to  decide 
whether  the  property  described  in  an  indictment  is  the  same 
as  that  proved  to  have  been  stolen,  and,  at  the  same  time, 
show  to  the  court  judicially  that  "  it  could  have  been  the  sub- 
ject-matter of  the  offense  charged,  and  enable  the  defendant 
to  plead  his  acquittal  or  conviction  to  a  subsequent  indict- 
ment relating  to  the  same  chattel." — 1  Bish.  Cr.  Proc.  §  571. 
And,  though  formerly  held  otherwise,  the  rule  as  to  cer- 
tainty is  not  so  stringent  in  civil,  as  in  criminal  proceedings. 
/Z>.  §§  320-21. 

We  think,  under  these  principles,  the  words  of  description 
used  in  the  first  count  of  the  complaint  were  insufficiently 
certain.  It  was  too  indefinite  to  claim  merely  "bonds  to  the 
amount  of  $2,100,  issued  by  the  county  of  Wilson,  State  of 
Tennessee,  and  known  as  Wilson  county  bonds,"  &c.  The 
requisite  particularity  is,  however,  observed  in  the  other 
counts,  where  the  denomination  of  the  bonds  is  specified  ;  as, 
for  example,  "  tiuo  bonds  of  one  thousand  dollars  each,  issued 
by  the  State  of  Tennessee,"  &c.  It  was  not  necessary  to  give 
the  marks  of  identification,  showing  class,  dates  and  numbers 
of  the  bonds,  for  this  would  be  going  beyond  what  would  be 
required  even  in  a  criminal  procedure.  Nor  was  it  necessary 
to  allege  the  authority  of  the  State  of  Tennessee,  or  of  the 
other  makers  of  the  bonds,  to  issue  them. — Pearce  v.  Thomp- 
son, 49  Ala.  210  ;  Haynes  v.  Gndchfield,  7  Ala.  189  ;  Stephens 
on  Plead.  298. 

Besides,  in  a  suit  brought  by  an  administrator  or  executor, 
such  as  this,  for  property  of  the  intestate  or  testator,  in  the 
possession  of  a  defendant,  it  is  a  reasonable  inference,  that 
matters  of  description  lie  more  within  the  knowledge  of  the 
party  charged  with  the  tort,  than  of  the  plaintiff,  and  less 
particularity  of  description  is  required  in  such  cases  on  this 
account.— Stephens  on  Plead.  298. 

The  demurrer  should  have  been  sustained  as  to  the  first 
count,  and  was  properly  overruled  as  to  the  second,  third  and 
fourth  counts  of  the  complaint. 

The  motion  docket  is  no  part  of  the  records  proper  of  the 
Circuit  Court,  and  proceedings  shown  by  it  can  only  become 
so  by  being  enrolled  as  matter  of  record,  or  by  bill  of  excep- 
tions, which  is  the  better  and  more  approved  practice.  We 
cannot,  therefore*  consider  the  assignment  of  error  based  on 
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the  refusal  of  the  court  below  to  arrest  the  judgment,  this 
proceeding  not  being  a  part  of  the  record. —  fearing  v.  Gil- 
bert, 28  Ahi.  295. 

Tiiere  was  no  error  in  allowing  the  plaintiff,  when  testify- 
ing as  a  witness  for  himself,  to  state  that  he  was  put  on  in- 
quiry as  to  the  bonds  sued  for,  by  information  received  from 
others,  and  by  his  own  idea  of  the  wealth  of  the  intestate. 
This  was  merely  introductory,  and  as  much  a  matter  of  in- 
ducement to  the  main  issue  in  dispute,  as  the  statement  of 
his  place  of  residence,  vocation,  or  other  like  preliminary  fact, 
opening  the  case  up  for  the  understanding  ofthe  court  and  jury. 

The  objection  to  the  7th  direct  interrogatory  to  the  wit- 
nesses Strattou  and  Morris  was  untenable,  and  properly 
disallowed.  It  was  general,  and  a  part  of  the  answer  was 
relevant  and  admissible.  The  witness  purchased  some  of  the 
bonds,  and  the  conversation  had  by  him  with  David,  the  in- 
testate, at  or  about  the  time  of  the  negotiation  and  purchase, 
was  a  part  of  the  ges  gestoe.  It  is  proper  to  overrule  general 
objections,  in  such  cases,  where  the  answer  contains  compe- 
tent as  well  as  incompetent  evidence. — Newton  v.  Jackson, 
23  Ala.  335.  And  so  with  the  correspondence  between  the 
intestate  and  these  witnesses,  showing  the  transmission  of 
money  by  him,  to  be  invested  in  like  securities  with  those 
sued  for  in  the  present  action. 

It  was  permissible  for  Morris  to  adopt  the  answers  of 
Stratton,  made  to  the  interrogatories  propounded  to  the  wit- 
nesses, the  depositions  having  been  taken  under  a  joint  com- 
mission. Such  evidence  is  competent ;  but  the  objection  may 
go  to  the  credibility  of  a  deposing  witness,  or  not,  according 
to  the  circumstances  and  the  nature  of  the  answer. — Insu- 
rance Co.  V.  Stephens,  51  Ala.  121 ;  Buckley  v.  Cunningham, 
34  Ala.  69. 

The  court  did  not  err  in  overruling  the  objection  to  New- 
ell's  testimony.  That  portion  of  it  was  certainly  relevant, 
which  tended  to  show  that  bonds  of  the  description  of  those 
in  dispute  were  found  on  the  premises  of  the  intestate  a  few 
days  after  his  decease,  and  were  taken  possession  of  by  the 
defendant  under  a  claim  of  ownership.  If  any  part  of  this 
testimony  was  illegal,  or  irrelevant,  the  defendant  should 
have  separated  it  by  proper  specification. 

The  plaintiff  was  properly  permitted,  also,  to  prove  the 
monetary  transactions  with  Horton,  and  the  payment  of  a 
large  sum  of  money  by  him  to  the  deceased.  This  was  com- 
petent to  show  the  latter's  financial  resources,  and,  as  no 
money  was  found  in  his  possession  at  the  time  of  his  death, 
it  strengthened  the  probability  of  his  having  invested  his  own 
funds  in  these  bonds,  the  title  of  which  is  in  dispute. 
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The  Circuit  Court  clearly  erred,  however,  in  permitting  the 
plaintiff  to  introduce  the  letters  from  Jones  and  Newell,  and 
his  own  letter  to  the  former,  which  was  returned  by  mail  with 
an  indorsement  on  it  signed  by  Jones,  This  correspondence 
tended  to  show  the  conversion  of  the  bonds  by  the  defendant, 
and  was  mere  hearsay.  The  facts,  if  true,  should  have  been 
proved  by  the  authors  of  the  letters,  Jones  and  Newell  them- 
selves, or  other  competent  witnesses  who  were  cognizant 
of  them,  and  not  second-handed  by  their  unsworn  state- 
ments. 

It  is  insisted  by  appellee's  counsel,  that  this  evidence  is 
cumulative,  and  ought  not  to  furnisb  ground  of  reversal,  even 
if  improperly  admitted.  This  principle  may  apply  to  chan- 
cery cases,  where  the  record  shows  that  there  is  sufficient 
legal  evidence  to  sustain  the  decree,  to  which  no  objection 
has  been  sustained.  The  reason  for  such  a  rule  is,  that  the 
appellate  court,  in  chancery  cases,  has  power  on  appeal  to 
review  all  the  facts,  as  well  as  the  law.  But  not  so  on  writ  of 
error  or  appeal  from  a  court  of  law,  where  questions  of  fact 
are  determined  by  the  jury,  and  are  not  subject  to  revision 
by  this  court.  In  such  cases,  error  being  shown,  there  is 
presumption  of  injury  ;  and  the  rule  is  to  reverse,  unless  it 
affirmatively  and  clearly  appears  that  no  injury  could  have 
resulted  to  the  complaining  party. —  Todd  v.  Neal,  49  Ala.  266  ; 
1  Brick.  Dig.  p.  780,  §§  100,  106. 

The  court  also  erred,  in  admitting  the  testimony  of  the 
•v7itnessesMcKinney,Hine  and  Richardson,  as  to  the  intestate, 
David's,  declarations  regarding  his  investments  in  Tennessee 
bonds.  It  tended  to  prove  a  material  fact  in  the  present 
cause,  and  was  hearsay  most  obviously,  being  in  no  wise 
merely  explanatory  of  possession. 

We  have  examined  the  other  objections  interposed  by  the 
appellant,  to  some  of  the  evidence,  and  are  of  opinion  that 
they  are  not  well  taken. 

Because  of  the  errors,  however,  in  the  rulings  of  the  Cir- 
cuit Court  above  mentioned,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 
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Bill  in  Equity  for  Specific  Performance  of  Contract  for  Ex- 
change of  Lands. 

1.  Specific  performance  of  conlract;  whether  sale  or  exchange. — As  to  the  prin- 
ciples on  which  ii  court  of  equity  will  compel  or  refuse  the  specific  execution 
ot  a  contract,  there  is  no  dili'erence  between  a  sale  and  an  exchange  of  lands  : 
whether  the  contract  is  one  or  the  other,  it  must  be  fair  and  just  in  all  its 
parts,  and  founded  on  an  adequate  consideration. 

2.  Same;  nature  and  character  of  estate  or  title, — In  the  absence  of  an  agrees 
mfent  as  to  the  nature  and  character  of  the  estate  inten.ied  to  be  sold  or  cour 
veyed,  the  parties  are  presumed  to  contract  with  reference  to  an  unincumbered 
and  indefeasible  legal  estate  ;  and  the  want  of  such  a  title,  or  the  impossibility 
of  obtaining  it,  may  relieve  the  vendor  from  a,  specific  performance  ;  but  a  less 
estate,  or  an  imperfect  title,  is  equally  the  subject  of  a  valid  contract,  such  as 
a  court  of  equity  will  specifically  execute,  when  the  parties  knowingly  contract 
with  reference  to  it. 

3.  Same;  part  performance. — The  complainant  being  in  possession  of  the 
tract  of  land  which  he  contracted  to  exchange,  and  having  paid  the  greater 
part  of  the  purchase-money,  though  he  had  not  received  a  conveyance  ;  the 
defendant  well  knowing  these  facts  when  he  entered  into  the  contract,  and 
bargaining  only  for  the  complainant's  interest  under  the  contract  with  his 
vendor  ;  he  cannot  defeat  a  specific  performance  on  account  of  the  impeifect 
title,  nor  claim  any  advantage  from  his  own  failure  to  complete  the  payment 
of  the  purchase-money  due  to  the  complainant's  vendor. 

4.  Execution  of  deed ;  specific  execution  of  imperfect  deed. — A  conveyance  of 
lands,  to  which  the  grantor  signs  his  name,  but  which  is  not  acknowledged  by 
bim,  must  be  attested  by  at  least  one  witness  (Code,  §§  2145-6),  and  the  attest- 
ation must  be  made  with  the  knowledge  and  consent  of  the  grantor  ;  yet  a  court 
of  equity  will  aid  an  imperfect  attestation,  and  compel  a  conveyance  of  the  legal 
estate  as  intended  by  the  defective  deed. 

5.  Recital  and  adequacy  of  consideration  of  deed  ;  estoppel. — A  court  of  equity 
will  not  compel  the  specific  execution  of  a  voluntary  instrument,  or  a  convey- 
ance founded  only  on  love  and  affection,  or  on  a  consideration  merely  nomi- 
nal ;  but,  where  the  instrument  also  recites  a  valuable  consideration,  as  an 
acknowledged  indebtedness  for  a  sum  not  ascertained,  this  is  sufficient  to  sup- 
port it,  notwithstanding  the  further  recitals  of  love  and  affection  and  a  nomi- 
nal consideration  ;  and  in  the  absence  Of  fraud  or  mistake,  the  heirs  of  the 
grantor  can  not  dispute  the  recital,  nor  question  the  adequacy  of  the  consid^ 
eration. 

5.  Contracts  between  husband  and  wife. — The  statutory  prohibition  of  con- 
tracts between  husband  and  wife,  "for  the  sale  of  any  property "  (Code, 
$  2709),  can  not  be  construed  to  prevent  the  husband  from  executing,  or  the 
wife  from  accepting,  a  conveyance  of  property  in  restitution  of  moneys  be- 
longing to  her,  which  he  has  received  and  appropriated  to  his  own  use  :  a 
court  of  equity  will  compel  such  restitution,  and  will  sanction  it  when  made 
voluntarily. 

7.  Equitable  separate  estate  of  wife. — A  convej'ance  of  lands  by  the  husband 
to  his  wife,  in  consideration  of  moneys  which  he  has  used  and  appropriated, 
whether  such  moneys  belonged  to  her  equitable  or  statutory  separate  estate, 
create  in  her  an  equitable  separate  estate,  which  she  may  sell  or  charge  as  if 
she  were  a  femme  sole. 
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8.  Against  whom  specific  performance  loUl  be  decreed. — When  a  specific  per- 
formance would  be  decreed  betweea  the  immediate  parties  to  a  contract,  it 
will  also  be  decreed  between  parties  claiming  under  them,  unless  some  con- 
trolling equity  intervenes. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  Hon.  E.  H.  Foster,  as  special  chancellor, 
selected  by  the  parties  on  account  of  the  incompetency  of 
Chancellor  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  30th  September,  1879, 
by  David  C.  Goodlett,  against  John  W.  Hansell  and  others, 
children  and  heirs  at  law  of  John  H.  Hansell  and  Carrie  R. 
Hansell,  his  wife,  both  deceased,  and  against  Terence  Kelly  ; 
and  sought  the  specific  execution  of  a  contract  made  between 
the  complainant  and  Mrs.  Hansell  in  her  life-time,  for  an  ex- 
change of  lots.  The  contract  between  the  complainant  and 
Mrs.  Hansell,  according  to  the  allegations  of  the  bill,  was 
made  on  or  about  the  29th  June,  1873,  and  was  never  reduced 
to  writing.  At  the  time  when  this  contract  was  made,  the 
complainant  was  in  the  possession  of  a  house  and  lot  in  the 
town  of  Decatur,  which  he  had  bought  from  one  Henry  M. 
Minor,  through  his  agent,  D.  Waldeu,  on  the  8th  January, 
1872,  having  paid  the  greater  part  of  the  purchase-money,  and 
received  a  bond  conditioned  to  make  title  when  full  payment 
of  the  purchase-money  was  completed.  The  agreed  price  of 
this  lot,  by  the  contract  between  the  complainant  and  said 
Minor,  was  $1,250  ;  of  which  amount  one-third  was  paid  in 
cash,  for  which  a  receipt  was  given,  and  possession  delivered. 
The  complainant  made  other  payments,  erected  improve- 
ments, and  continued  in  the  possession  of  the  premises  until 
he  delivered  possession  thereof  to  Mrs.  Hansell,  under  the 
contract  which  the  bill  sought  to  enforce.  At  the  time  this 
contract  was  made,  Mrs.  Hansell  was  in  possession  of  a  house 
and  lot  in  the  town  of  Moulton,  in  Lawrence  county,  contain- 
ing eighteen  or  twenty  acres,  which  she  held  and  claimed 
under  a  deed  from  her  husband,  John  H.  Hausell,  then  de- 
ceased. The  deed  from  said  Hansell  to  his  wife,  a  copy  of 
which  was  made  an  exhibit  to  the  bill,  was  dated  the  3d  Jan- 
uary, 1867;  recited,  as  its  consideration,  an  "indebtedness  in 
a  considerable  sum,  not  ascertained,  for  the  appropriation  by 
me  [the  grantor]  of  her  separate  property  derived  from  her 
father,"  natural  love  and  afi'ection,  and  one  dollar  in  hand 
paid ;  and  was  attested  by  J.  S.  Clark  as  a  subscribing  wit- 
ness. 

The  parties  being  in  possession,  respectively,  of  these  two 
lots,  and  claiming  and  asserting  title  thereto  as  above 
stated,  according  to  the  allegations  of  the  bill,  "  complainant 
and  said  Mrs.  Hansell  mutually  agreed  with  each  other,  on  or 
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about  the  29th  June,  1873,  that  they  would  mutually  swap, 
exchange,  and  sell  their  said  lots,  the  one  for  the  other — that 
is  to  say,  that  the  one  would  be  received  in  payment  of  and 
for  the  other,  on  the  following  terms :  Orator  agreed  to  give 
her,  Mrs.  Hansell,  possession  and  control  of  all  his  title  and 
interest  in  and  to  said  Decatur  lot,  and  to  abandon  and  turn 
over  to  her  all  his  right  accruing  under  said  contract  of  sale 
to  him  by  said  Minor,  as  aforesaid,  and  give  her  the  benefit 
and  advantages  of  all  payments  of  money  made  by  him  to 
said  Minor,  for  and  on  account  of  the  payment  of  the  pur- 
chase-money of  said  lot,  before  that  time  by  him  made,  which 
amounted  to  a  considerable  sum,  to-wit,  the  sum  of  $778,  or 
thereabouts ;  and  Mrs.  Hansell  agreed  to  surrender  to  com- 
plainant possession  of  said  Moulton  lot,  and  to  make  and  de- 
liver to  him  a  deed  of  conveyance  of  all  her  title,  right  and 
interest  in  said  lot."  The  bill  alleged,  also,  that  on  the  con- 
summation of  this  contract,  the  parties  respectively  delivered 
and  received  possession  of  the  lots  agreed  to  be  exchanged  ; 
that  Mrs.  Hansell  continued  in  the  peaceable  possession  of 
the  Decatur  lot,  until,  having  failed  to  pay  the  balance  of  the 
purchase-money  due  to  Minor  as  stipulated,  she  abandoned 
the  possession,  or  was  compelled  to  surrender  it  to  him  ;  and 
that  the  complainant  continued  in  the  possession  of  the 
Moulton  lot,  until  he  was  dispossessed,  after  the  death  of 
Mrs.  Hansell,  under  an  action  of  ejectment  brought  against 
him  by  the  children  and  heirs  of  said  John  H.  and  Carrie  R. 
Hansell,  as  shown  by  the  report  of  the  case  decided  by  this 
court  on  appeal. —  Goodlett  v.  Hansell,  56  Ala.  346. 

In  reference  to  the  deed  from  said  Hansell  to  his  wife,  the 
bill  alleged  that  James  S.  Clark,  the  only  subscribing  witness, 
was  the  brother  of  Mrs.  Hansell,  and  was  unfriendly  to  the 
complainant ;  that  he  was  also  the  attorney  for  the  heirs  in 
the  action  of  ejectment,  and  testified  to  the  insufficiency  and 
irregularity  of  the  attestation  of  said  deed ;  that  said  deed, 
notwithstanding  the  proof  of  the  irregularities  of  its  execu- 
tion and  attestation,  "  is  a  good  and  sufficient  conveyance  of 
the  equitable  title  to  said  lot  to  said  Mrs.  Carrie  R.  Hansell, 
and  she  was  entitled  to  have  the  legal  title  thereof  conveyed 
to  her  by  the  heirs  of  said  John  H.  Hansell "  ;  that  Mrs.  Han- 
sell always  claimed  the  said  Moulton  lot  as  her  own,  and  ex- 
ercised ownership  over  it  after  the  death  of  her  husband,  and 
paid  the  taxes  on  it,  up  to  the  time  when  she  contracted  to 
sell  it  to  the  complainant,  or  to  exchange  it  for  his  Decatur 
lot.  Terence  Kelly  was  joined  as  a  defendant  to  the  bill,  be- 
cause he  was  in  possession  of  the  Moulton  lot  when  the  bill 
was  filed,  and  had  obtained  a  conveyance  from  the  Hansell 
children  after  the  termination  of  the  ejectment  suit. 


154  SUPKEME  COUET  [I>e^-  Term. 

[Goodlelt  V.  Hansel!.] 

Kelly  filed  a  demurrer  to  the  bill  for  want  of  equity,  assign- 
ing ten  special  causes  of  demurrer,  which,  in  substance, 
alleged  the  invalidity  of  the  deed  from  Hansell  to  his  wife, 
the  want  of  title  in  the  parties  to  the  tracts  of  land  agreed  to 
be  exchanged,  and  the  invalidity  of  the  alleged  contract  in 
several  particulars.  The  special  chancellor  sustained  the  de- 
murrer, and  dismissed  the  bill,  but  without  prejudice  ;  and 
his  decree  is  now  assigned  as  error. 

Thos.  M.  Peters,  with  whom  was  J.  Wheeler,  for  appel- 
lant.— John  H.  Hansell  was  the  owner  in  fee  of  the  Moulton 
lot,  and  had  the  undoubted  right  to  dispose  of  it  in  payment 
of  his  debt  to  his  wife. — Sexton  v.  Whtaton,  8  Wheat.  229  ; 
Ahoood's  Heirs  v.  Beck,  21  Ala.  590  ;  Andreivs  v.  Jones,  10  Ala. 
400  ;  Young  v.  Dumas,  39  Ala.  60 ;  Craioford.  v.  Kirksey, 
50  Ala.  590 ;  Ho.ynie  v.  Miller,  61  Ala.  62  ;  2  Kent's  Com.  320  ; 
2  Bla.  Com.  2  ;  2  Story's  Equity,  §  1373,  and  cases  there  cited. 
A  conveyance  by  the  husband  to  the  wife,  in  satisfaction  of 
an  acknowledged  indebtedness,  is  but  the  performance  of  a 
duty  to  which  he  might  be  compelled  by  a  court  of  equity. 
The  validity  of  such  conveyances  has  always  been  sustained  ; 
and  if  not  effectual  to  pass  the  legal  title,  a  court  of  equity 
will  enforce  it  against  the  heirs,  or  against  any  one  claiming 
under  them  with  notice. — Davidson  v.  Lanier,  51  Ala.  318  ; 
Holleman  v.  De  Nyse,  51  Ala.  95  ;  Northington  v.  Faher,  52  Ala. 
45  ;  Copeland  v.  Kehoe,  57  Ala.  346  ;  Haynie  v.  Miller,  61  Ala. 
62  ;  Brevard  v.  Jones,  50  Ala.  221 ;  Barclay  v.  Plant,  50  Ala. 
514 ;  Roioland  v.  Plumnier,  50  Ala.  182 ;  Evans  v.  English, 
61  Ala.  416 ;  McMillan  v.  Peacock,  57  Ala.  127 ;  Andreivs  v. 
Andreios,  28  Ala.  432  ;  Becton  v.  Selleck,  48  Ala.  226  ;  2  Story's 
Equity,  §  978  ;  1  Johns.  Ch.  261 ;  12  Johns.  535. 

2.  Hansen's  deed  to  his  wife  estops  him  and  his  heirs,  and 
those  claiming  under  them  with  notice  ;  and  Mrs.  Hansell's 
sale  to  Goodlett,  and  her  representations  to  him  as  to  the 
goodness  of  her  title,  upon  which  he  acted,  effect  an  estoppel 
against  her  and  her  heirs,  or  those  claiming  under  them  with 
notice. — Pool  v.  Harrison,  18  Ala.  514;  McCravey  v.  Remson, 
19  Ala.  435  ;  Kelly  v.  Hendricks,  57  Ala.  193  ;  McPherson  v. 
Walters,  16  Ala.  714 ;  1  Greenl.  Ev.  §  22,  and  cases. 

3.  The  contract  between  Goodlett  and  Mrs.  Hansell  will 
be  enforced,  although  it  was  not  in  writing.  The  purchase- 
money  was  paid,  and  the  purchaser  put  in  possession  ;  the 
sale  was  fair  in  all  its  parts  ;  there  is  no  uncertainty  or  con- 
fusion about  any  of  its  terms  ;  and  nothing  remained  to  be 
done  but  the  execution  of  the  conveyance  by  Mrs.  Hansell. 
Code,  §  2121  ;  2  Story's  Equity,  §  751  ;  King  v.  Hamilton, 
4  Peters,  311 ;   Brewer  v.  Brewer,  19  Ala.  481 ;  Gummings  v. 
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Gihhs,  6  Ala.  562  ;  Danforth  v.  Laney,  28  Ala.  274 ;  Hooper  v. 
Laney,  39  Ala.  338  ;  Meredith  v.  Hatch,  3  Stew.  207 ;  Hays  v. 
Hall,' 4  Porter,  375. 

4.  Hansen's  couveyance  to  his  wife,  on  its  face,  has  all  the 
requisites  of  a  regular  conveyance  of  the  legal  title  ;  and  she 
so  represented  it.  But  there  is  doubt  about  this,  and  this 
doubt  is  ground  for  equitable  interference. —  Teague  v.  Bus- 
sell,  2  Stew.  430  ;  Bynum  v.  Sledge,  1  Stew.  &  P.  135.  Having 
taken  jurisdiction  of  the  main  question,  the  court  will  retain 
the  cause,  and  settle  all  the  rights  and  equities  of  all  the  par- 
ties in  the  matter  of  controversy. — Stoiv  v.  Bozeman,  29  Ala. 
379  ;  Scrtigqs  v.  Driver,  31  Ala.  274 ;  Stewart  v.  Stewart, 
31  Ala.  207  ;  LocMt  v.  Hart,  57  Ala.  198. 

5.  Goodlett  only  sold  his  interest  in  the  Decatur  lot,  as  he 
might  lawfully  do ;  and  this  was  only  an  equitable  interest — 
that  is,  a  right  to  a  conveyance  of  the  legal  title,  on  complet- 
ing full  payment  of  the  purchase-money.  He  was  in  pos- 
session under  his  purchase,  and  had  paid  the  greater  part  of 
the  purchase-money ;  and  might  have  compelled  a  specific 
performance  of  the  contract.  This  right  and  interest  he  sold 
to  Mrs.  Hansell ;  and  if  she  has  failed  to  complete  the  con- 
tract with  his  vendor,  and  thereby  forfeited  all  interest  ac- 
quired by  the  contract,  this  is  her  own  fault  and  negligence, 
and  can  not  prejudice  the  rights  of  Goodlett.  To  refuse  a 
specific  performance  on  this  account,  when  Goodlett  can  not 
be  placed  in  static  quo,  would  be  a  fraud  on  him,  and  would 
damage  him,  as  the  bill  shows,  to  the  amount  of  $1,000. 
Bhodes  v.  Otis,  33  Ala.  600  ;  McPherson  v.  Walters,  16  Ala.  714. 
The  court  will  compel  the  heirs  to  do  what  the  ancestor  bound 
herself  to  do. — Story's  Eq.  PI.  §§  75,160.  Kelly  claims  under 
Mrs.  Hansell,  and  can  not  deny  her  title. — Pollard  v.  Cocke, 
19  Ala.  188;  Brooks  v.  Young,  4  Ala.  584  ;  Long  v.  Williams, 
^57  Ala.  259. 

W.  P.  Chitwood,  and  H.  A.  Sharpe,  contra. — The  equity  of 
the  bill  hinges,  mainly,  on  the  validity  of  the  conveyance 
from  John  H.  Hansell  to  his  Avife,  which  conveyance  has,  in  a 
former  suit  between  these  parties,  in  which  the  question  was 
directly  presented  and  decided,  been  held  void  and  inopera- 
tive.—  Goodlett  V.  Hansell,  56  Ala.  346.  The  bill  states  no 
facts  which  can  avoid  the  effect  of  that  decision,  and  it  is  con- 
clusive of  the  question.  The  deed  being  fatally  defective  as  a 
conveyance — being  void  and  inoperative — it  is  as  ineffectual 
to  convey  an  equitable,  as  a  legal  estate ;  nor  can  any  effect 
be  attributed  to  it,  as  raising  an  implied  or  resulting  trust. 
It  contains  no  terms  of  a  contract,  no  promise  or  agreement 
to  do  anything  ;  and,  consequently,  it  shows  nothing  which 
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the  court  can  lay  hold  of  and  enforce.  It  does  not  even  show 
or  contain  a  memorandum  of  a  contract,  sufficient  to  take  it 
out  of  the  operation  of  the  statute  of  frauds,  because  it  wholly 
fails  to  state  the  amount  of  the  consideration. — Adams  v. 
McMillan,  7  Porter,  73 ;  Garter  v.  Shorter,  57  Ala.  253.  Courts 
of  equity  are  as  much  bound  by  the  statute  of  frauds  as 
courts  of  law,  and  are  not  at  liberty  to  disregard  its  pro- 
visions.— 1  Story's  Equity,  §  754.  Contracts  between  lius- 
band  and  wife,  for  the  sale  or  conveyance  of  property,  are  ex- 
pressly prohibited  by  statute  (Code,  §  2374)  ;  and  a  contract 
can  not  be  implied,  in  the  face  of  an  express  statutory  pro- 
hibition. In  all  the  cases  in  which  contracts  between  hus- 
band and  wife  have  been  enforced,  the  contracts  were  made 
prior  to  the  passage  of  this  prohibitory  statute.  A  void  con- 
tract will  not  be  specifically  enforced. — 1  Brick.  Digest,  ();)2, 
and  cases  cited.  **  Neither  the  moral  obligation  of  the  hus- 
band to  provide  for  the  wife,  nor  the  fact  that  he  has  received 
property  by  her,  nor  both  together,  will  justify  a  post-nuptial 
agreement  on  his  part  to  make  a  settlement  on  her." — Andrews 
V.  Andreios,  28  Ala.  432.  The  moneys  received  by  Hansell, 
belonging  to  his  wife,  as  recited  in  his  conveyance,  were  her 
statutory  separate  estate  ;  and  the  character  of  that  estate 
could  not  be  thus  changed,  with  or  without  her  consent. 
Coleman  v.  Smith,  55  Ala.  303  ;  Brevard  v.  Jones,  50  Ala.  221 ; 
Barclay  v.  Plant,  50  Ala.  516,  The  facts  alleged  in  the  bill 
show  no  estoppel  against  the  heirs,  who  were  minors  when 
the  alleged  transactions  occurred.  On  all  the  points  of  the 
case,  the  appellees  rely  on  the  opinion  of  the  special  chan- 
cellor, as  an  unanswerable  argument  on  the  law  and  the  facts. 

BRICKELL,  C.  J. — The  agreement  made  by  the  appellant 
and  Mrs.  Hansell  was  an  exchange,  rather  than  a  sale  of  lands. 
There  is,  however,  no  material  difference  because  of  the  char- 
acter of  the  contract,  in  respect  to  the  principles  upon  which 
a  court  of  equity  must  proceed  in  compelling  or  refusing 
specific  performance.  Whether  the  one  or  the  other,  the 
agreement  must  be  fair  and  just  in  all  its  parts,  and  founded 
upon  an  adequate  consideration  :  if  wanting  in  either  of  these 
essential  elements,  the  court  will  not  interfere. —  Gould  v.  Wo- 
mack,  2  Ala.  83 ;  Gasey  v.  Holmes,  10  Ala,  776. 

The  want  of  consideration,  upon  which  the  appellees  rely, 
is  the  want  of  a  legal  title  in  the  appellant  to  the  "  Decatur 
lot,"  as  it  is  designated  in  the  bill,  which  was  the  considera- 
tion for  the  "  Moultou  lot,"  as  it  is  designated.  When  there 
is  a  sale  or  exchange  of  lands,  and  the  agreement  is  silent  as 
to  the  nature  and  character  of  the  estate  or  interest  in  and  to 
the  lands  intended  to  be  sold  or  conveyed,  it  may  be  admit- 
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ted  that  the  presumption  arises,  that  an  indefeasible  legal 
estate,  not  impaired  in  value  by  incumbrances  created  by,  or 
suffered,  or  known  to  the  bargainor,  is  intended  to  pass  to, 
and  be  acquired  by  the  bargainee;  and  the  want  of  such  an 
estate  will  bar  the  bargainor  from  relief  by  a  specific  per- 
formance of  the  contract  under  the  decree  of  a  court  of  equity. 
But  lesser  estates  and  interests  in  lands  are  the  subject-mat- 
ter of  sale  or  exchange,  and  may  form  the  consideration  of 
contracts,  fair  and  just  in  themselves,  the  specific  performance 
of  which  courts  of  equity  will  compel. 

Though  the  appellant  had  not  the  legal  estate  in  the  "  De- 
catur lot,"  he  had  possession,  and  the  right  of  possession, 
and  an  inchoate,  imperfect  equity,  which,  on  the  final  pay- 
ment of  the  purchase-money,  would  ripen  into  a  perfect  equity. 
The  contract  with  his  vendor  may  have  rested  wholly  in 
parol,  not  manifested  by  any  writing  which  would  satisfy  the 
statute  of  frauds  ;  yet,  there  was  the  payment  of  the  larger 
part  of  the  purchase-money,  and  he  had  been  let  into,  and 
remained  in  undisturbed  possession  ;  which,  according  to  the 
established  doctrine  of  a  court  of  equity,  would  have  with- 
drawn the  agreement  from  the  operation  of  that  statute,  and 
which,  bj  the  express  words  of  ihe  statute  now  of  force, 
forms  an  exception  to  it. — Code  of  1876,  §  2121,  subd.  5.  The 
relation  subsisting  between  him  and  the  vendor,  Minor,  is 
well  defined  in  a  court  of  equity.  For  many  purposes,  he 
would  be  regarded  as  the  owner  of  the  land  ;  the  vendor 
holding  the  legal  estate  in  trust  for  him,  and  he  holding  the 
purchase-money  in  trust  for  the  vendor.  The  equity  with 
which  the  appellant  was  clothed,  was  an  estate  or  interest  in 
lands,  having  the  properties  and  incidents  generally  of  a  cor- 
responding legal  estate.  It  was  subject  to  the  payment  of 
his  debts,  capable  of  alienation,  or  of  devise,  or  of  descent  to 
heirs.  It  was,  consequently,  a  valuable  consideration  for  the 
agreement  of  exchange  ;  and  of  its  adequacy  there  is  no  rea- 
son for  doubt,  in  view  of  the  averments  of  the  bill.  The  pre- 
cise character  of  the  estate  or  interest  was  known  to  Mrs. 
Hansell,  when  she  entered  into  the  exchange,  and  it  was  upon 
the  basis  of  its  nature  and  character  that  the  contract  was 
made.  Possession,  accompanied  with  a  transfer  of  the  right 
to  convert  the  equity  into  a  legal  estate  by  the  payment  of 
the  purchase-money  unpaid  by  the  appellant,  was  the  interest 
she  stipulated  to  acquire,  and  was  all  that  appellant  stipu- 
lated to  transfer.  This  she  did  acquire ;  and  the  appellant, 
on  his  part,  performed  the  agreement  fully.  The  subsequent 
loss  of  the  possession  of  the  lot  was  not  because  the  appel- 
lant had  not,  and  did  not  transfer,  all  the  claim  and  interest 
in  and  to  it  which  it  was  intended  he  should  transfer,  but  was 
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in  consequence  of  her  own  default  in  paying  the  remainder 
of  the  purchase-money,  as  it  was  intended  and  contemphited 
she  would  do.  As  between  her  and  the  appellant,  the  duty 
and  obligation  of  making  the  payment  rested  wholly  upon 
her ;  and  if,  instead  of  resorting  to  the  lien  on  the  lot,  the 
vendor  had  corhpelled  the  appellant  to  make  the  payment,  a 
court  of  equity  would  have  declared  and  enforced  a  lien  on 
the  lot  for  his  repayment. — Burns  v.  Taylor,  23  Ala.  255. 

When,  under  a  parol  contract  to  sell  or  to  convey  lands, 
there  is  performance  by  the  party  seeking  specific  execution, 
te  euch  an  extent  that  it  would  be  a  fraud  upon  him  to  with- 
hold relief,  a  court  of  equity  will  grant  it,  notwithstanding 
the  statute  of  frauds.  It  is  the  prevention  of  fraud,  the  stat- 
ute was  not  intended  to  enable  a  party  to  commit  with  im- 
punity,  that  is  the  substantial  ground  upon  which  the  court 
interferes,  compelling  the  specific  performance  of  contracts, 
in  part  executed,  which  are  within  the  words  of  the  statute; 
and  not  upon  any  notion  that  the  court  has  the  power  to 
dispense  with  the  statute,  or  that  it  is  not  as  obligatory  in 
equity  as  at  law.— 1  Story's  Eq.  §  759  ;  1  Brick.  Dig.  694,  §  798; 
Brewer  v.  Brewer,  19  Ala.  481.  Applying  the  rule  to  the  case 
as  made  by  the  bill,  it  is  obvious  that  the  appellant  has  exe- 
cuted wholly  the  agreement  on  his  part,  relying  upon  Mrs. 
Hansell  to  execute  it  upon  her  part ;  and  if  she,  or  those 
now  claiming  under  her,  can  be  allowed  to  refuse  perform- 
ance, he  must  suffer  grievous  injury,  and  can  not  be  restored 
te  the  condition  in  which  he  was  when  he  performed.  By 
the  default  of  Mrs.  Hansell,  the  opportunity  of  completing 
the  equity  in  the  "Decatur  lot"  has  been  lost;  and  the 
"  Moulton  lot,"  if  the  statute  of  frauds  could  avail,  would  be 
taken  from  him,  without  compensation,  and  without  fault  on 
his  part.  Whatever  may  have  been  intended,  such  a  result 
is  a  fraud  a  court  of  equity  will  not  suffer  the  statute  of  frauds 
to  shelter. 

It  is  insisted,  in  support  of  the  demurrer,  that  the  bill 
shows  that  Mrs.  Hansell  has  no  title  to  the  "  Moulton  lot" — 
that  the  title  resides  in  the  appellees,  heirs  of  her  deceased 
husband.  There  may  be  cases,  in  which  a  court  of  equity 
will  not  intervene  and  compel  a  vendor  to  perform  specifically 
the  contract  of  purchase,  because  his  title  is  so  defective  that 
performance  is  practically  impossible.  But  this  case  is  not 
of  that  character ;  for,  in  any  event,  it  is  "certain  that  Mrs. 
Hansell  had  a  perfect  equity,  if  she  had  not  the  legal  estate 
in  the  premises.  On  its  face,  the  conveyance  to  her,  executed 
by  her  husband,  is  sufficient  to  pass  the  fee  simple  at  law. 
It  has  every  component  and  requisite  of  a  deed  of  bargain 
and  sale,  founded  on  a  pecuniary  consideration — the  parties 
Vol.  lxvi. 
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and  the  premises  described,  apt  words  of  conveyance,  signed 
by  the  grantor,  and  attested  by  a  subscribing  witness.  The 
invalidity  imputed  to  it  rests  upon  extrinsic  circumstances, 
the  first  of  which  is,  that  the  attestation  by  the  subscribing 
witness  was  his  own  vokxntary  act,  made  without  the  request, 
knowledge,  or  consent  of  the  grantor,  and,  of  consequence,  is 
not  such  an  attestation  as  is  essential  to  the  validity  of  a 
legal  conveyance  of  lands.  Under  our  statute,  when  the 
grantor  writes  his  own  name,  an  attestation  by  at  least  one 
subscribing  witness,  or  an  acknowledgment  of  execution 
before  an  ofiicer  having  authority  to  take  and  certify  the 
acknowledgment  of  conveyances,  is  an  indispensable  requisite 
of  a  legal  conveyance  of  lands. —  Goodlett  v.  Hansell,  56  Ala. 
346.  The  attestation  must,  of  course,  be  made  with  the 
knowledge  and  consent  of  the  grantor,  for  testimony  of  the 
fact  of  execution  by  him.  When  made  without  his  knowl- 
edge and  consent,  it  is  not  the  attestation  the  statute  requires, 
and  the  instrument  is  wanting  in  an  essential  element  of  a 
legal  conveyance  of  lands.  Though  wanting  in  the  attesta- 
tion of  a  subscribing  witness,  or  of  an  acknowledgment 
before  a  proper  officei^,  and  insufficient  to  pass  the  legal 
estate,  the  instrument  manifests  not  only  an  agreement  to 
convey,  but  an  actual  present  conveyance  of  the  legal  estate, 
upon  a  valuable  consideration,  and  in  equity  passed  that 
estate  to  the  grantee,  as  against  the  grantor,  or  his  heirs,  or 
all  privies  in  estate  having  notice. 

A  court  of  equity,  looking  beyond  the  forms  of  contracts, 
to  their  substance,  and  the  ascertained  intention  of  the  par- 
ties, will  cure  the  omission  of  a  subscribing  witness,  and  com- 
pel the  conveyance  of  the  legal  estate.  This  doctrine  said 
Ch.  Kent,  in  Wadsworth  v.  Wendell,  5  Johns.  C.  231,  "  is  too 
well  established,  and  is  too  just  in  itself,  to  admit  of  any 
doubt."  And  in  the  case  of  Morse  v.  Faulkner,  1  Anst.  14, 
cited  by  him,  it  was  said  by  Ch.  B.  Eyre,  "It  is  clear,  that 
Avhere  there  is  an  agreement  to  convey,  or  a  defective  con- 
veyance by  a  person  then  having  title  actually,  that  would 
be  such  an  equity  as  would  bind  the  lands  in  the  hands  of 
the  heir."  The  books  abound  in  cases,  in  which  purchasers 
with  defective  conveyances  have  been  assisted  by  a  court  of 
equity,  against  the  vendor,  or  his  heirs,  or  devisees,  or  volun- 
tary donees,  or  assignees,  or  purchasers  having  notice  ;  the 
defective  conveyance  being  regarded,  at  least,  of  the  dignity 
of  an  agreement  to  convey,  and,  for  many  purposes,  as  an 
actual  conveyance. — Barr  v.  Hatch,  3  Ohio,  538  ;  Warrick  v. 
Edwards,  1  Hoffman's  Ch.  391.  It  is  a  want  of  title,  or  the 
impossibility  of  acquiring  it,  which  may  relieve  a  vendor  from 
specific  performance  of  the  contract  of  purchase ;  and  not  a 
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title,  to  perfect  which  a  resort  to  a  court  of  equity  may  be 
necessary,  and  which,  in  the  view  of  that  court,  is  equal  to, 
and  binds  the  legal  estate. 

But  it  is  urged  there  was  the  want  of  a  meritorious  or  val- 
uable consideration  for  the  conveyance  to  Mrs.  Hausell,  from 
her  husband  ;  and,  of  consequence,  it  is  incapable  of  enforce- 
ment specifically,  against  his  heirs.  The  consideration  is 
recited  in  the  conveyance  in  these  words :  "  Whereas  I,  J. 
H.  Hansell,  am  justly  indebted  to  my  wife,  Carrie  H.  Hansell, 
in  a  considerable  sum,  not  ascertained,  for  the  appropriation 
by  me  of  her  separate  property  derived  from  her  father : 
Now,  in  consideration  of  the  premises,  and  of  natural  love 
and  affection,  and  of  the  sum  of  one  dollar  to  me  in  hand 
paid,"  &c.  When  a  valuable  consideration  is  necessary  to 
support  a  deed,  the  bare  recital  of  a  nominal  pecuniary  con- 
sideration will  not,  of  itself,  be  regarded  as  evidence  of  a  val- 
uable consideration.  This  must  be  true,  especially,  when 
there  is  also  the  expression  of  a  consideration  merely  good, 
as  the  love  and  affection  of  a  husband  for  a  wife,  or  of  a 
parent  for  a  child.  Such  deeds  or  instruments,  though 
founded  upon  a  mere  nominal  pecuniary  consideration,  may 
fall  within  the  technical  definition  of  voluntary  instruments, 
the  specific  execution  of  which  courts  of  equity  may  not 
assist. — Ftlder  V.  Harper,  12  Ala.  612;  Kinnebreiu  v.  Kinne- 
breio,  35  Ala,  628. 

We  pass,  without  attaching  importance  to  it,  the  expres- 
sion of  the  payment  of  one  dollar,  as  the  consideration  of  the 
instrument ;  because  the  indebtedness  to  the  wife,  expressed 
and  acknowledged,  though  unascertained  in  amount,  of  itself 
forms  an  adequate  valuable  consideration  which  will  support 
it,  and  entitles  the  grantee,  and  all  who  claim  under  her,  to 
the  assistance  of  a  court  of  equity,  in  the  divestiture  of  the 
naked  legal  estate  descending  to  the  heirs  of  the  husband. 
When  a  consideration  is  expressed  in  a  conveyance,  in  the 
absence  of  fraud  or  mistake,  it  may  not  be  denied  or  dis- 
proved, or  its  adequacy  controverted,  by  the  grantor,  or  his 
heirs,  or  privies  in  estate,  to  defeat  the  conveyance,  or  the 
uses  and  purposes  therein  expressed. — Morse  v.  S/iatftick,  4 
N.  H.  229 ;  McCrea  v.  Furmort,  16  Wendell.  The.  recital  of 
consideration  is  open  to  contradiction  by  the  creditors  of  the 
grantor,  assailing  the  conveyance  for  fraud.  It  is  also  open 
to  explanation  generally,  when  the  grantor  may  be  called  to 
answer  in  damages  for  a  breach  of  covenant,  and  in  other 
cases,  a  reference  to  which  it  is  not  now  necessary  to  make. 
The  rule  may,  nevertheless,  be  stated  generally,  that  when  a 
particular  consideration  is  recited,  not  merely  nominal,  the 
grantor  or  his  heirs,  in  the  absence  of  fraud  or  mistake,  are 
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estopped  from  a  denial  of  its  adequacy.  Whatever  was  the 
amount  of  the  debt  to  the  wife,  it  was  by  the  grantor  esteemed 
as  an  adequate  consideration  for  the  lands  conveyed, — their 
equivalent  in  value.  There  was  no  fraud  or  imposition,  and 
he  had  full  capacity  for  himself  to  determine  whether  the 
debt  to  the  wife,  the  amount  of  which  was  unascertained,  but 
which  he  had,  as  it  must  be  presumed,  the  means  of  ascer- 
taining, was  an  adequate  consideration.  Inadequacy  of  con- 
sideration, unless  accompanied  with  some  circumstances  of 
hardship,  or  of  oppression,  or  evidence  of  fraud,*  is  not  a 
ground  for  refusing  specific  performance  of  a  contract. —  Fry 
on  Specific  Performance,  §§  275-285. 

The  next  ground  of  opposition  to  this  instrument  is,  that 
it  must  be  intended  the  estate  of  the  wife,  appropriated  by 
the  husband,  was  her  statutory,  as  distinguished  from  her 
equitable  estate ;  and,  of  consequence,  the  conveyance  falls 
within  the  inhibition  of  the  statute — "  husband  and  wife  can 
not  contract  with  each  other  for  the  sale  of  any  property." 
Code,  §  2709.  Whether  the  presumption  would  arise,  from 
the  recital  of  the  conveyance,  that  the  estate  appropriated 
by  the  husband  was  the  statutory  or  equitable  estate  of  the 
■wife,  it  is  not  material  to  consider.  In  either  case,  the  duty 
of  the  husband,  moral  and  legal,  was  to  make  restitution, 
compensation  to  the  wife,  as  full  and  adequate  as  he  would 
make  to  a  stranger  to  whom  he  was  under  a  like  duty.  A 
court  of  equity  would  have  compelled  him  to  the  duty, 
whether  the  estate  was  the  statutory  or  the  equitable  estate 
of  the  wife ;  and  having  done  it  voluntarily,  the  court  will 
support  it  as  well  done. —  Wilson  v.  Sheppard,  28  Ala.  623; 
Marks  v.  Coiules,  53  Ala.  499.  The  clause  of  the  statute 
referred  to  has  never  been  construed,  nor  can  it  be  properly 
and  justly  construed,  as  a  restraint  upon  the  power  of  the 
husband  in  the  peformance  of  this  duty,  from  conveying  prop- 
erty to  the  wife  in  satisfaction  of  his  liability  to  her  thus  cre- 
ated, or  as  depriving  her  of  the  capacity  to  accept  the  con- 
veyance.— Davidson  v.  Lanier,  51  Ala.  318 ;  Northington  v. 
Faber,  52  Ala.  47  ;  Copeland  v.  Kelioe,  57  Ala.  246.  Such  a 
conveyance,  of  necessity,  creates  in  the  wife  an  equitable 
separate  eptate,  as  to  which  she  becomes  a,  femme  sole,  having 
full  capacity  to  charge,  sell,  or  otherwise  dispose  of  it. — 3Ic- 
Blillan  V.  Peacock,  57  Ala.  127. 

The  case,  then,  as  made  by  the  bill,  and  admitted  by  the 
demurrer,  resolves  itself  into  a  very  narrow  compass.  There 
was  an  exchange  of  lots  by  parol,  made  by  the  appellant  and 
Mrs.  Hansell,  he  having  on  his  part  fully  performed  the  con- 
tract. She  accepted  the  performance,  enjoying  for  a  time  its 
benefits,  and  losing  full  enjoyment  only  by  her  own  default 
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in  keeping  the  contract.  There  was  by  her  part  performance 
of  the  contract,  by  placing  the  appellant  in  the  possession  of 
the  "  Moulton  lot ;"  and  all  that  remains  to  full  performance 
is  clothing  him  with  the  legal  estate,  which  can  be  acquired 
from  the  heirs  of  her  deceased  husband,  to  whom  it  has 
descended.  The  contract  is  well  defined — there  is  no  uncer- 
tainty about  it ;  and  it  is  of  the  class  of  contracts  a  court  of 
equity  is  in  the  constant  habit  of  compelling  parties  and 
their  privies,  whether  in  blood  or  estate,  to  perform  specifi- 
cally. For  there  can  be  no  doubt,  that  where  specific  per- 
formance will  be  decreed  between  the  immediate  parties,  it  will 
also  be  decreed  between  parties  claiming  under  them,  unless 
some  controlling  equity  intervenes,  rendering  it  improper. 
B reiver  v.  Breicer,  19  Ala.  489.  It  is  scarcely  necessary  to 
say,  that  Minor  was  not  a  necessary  or  proper  party  to  this 
bill,  having  no  right  or  interest  in  the  matter  of  controversy. 
The  demurrer  to  the  bill  was  not  well  taken,  and  ought  to 
have  been  overruled.  A  decree  will  be  here  rendered,  revers- 
ing the  decree  of  the  chancellor,  overruling  the  demurrer, 
and  remanding  the  cause. 


Derrick  v.  Brown. 

Bill  in  Equity  for  Specific  Performance,  of  Contract  for  Sale  or 
Exchange  of  Lands. 

1.  Statute  of  frauds ;  contract  not  to  be  performed  within  one  year.  ~  k  verbal 
contract,  for  the  sale  or  exchange  of  lands,  is  not  an  "agreement  which,  by 
its  terms,  is  not  to  be  performed  within  one  j'ear  from  the  making  thereof  " 
(Code,  §  2121),  because  it  is  stipulated  that  the  purohase-money  is  to  be  paid 
oa  the  termination  of  a  pending  suit,  and  the  suit  is  not  in  fact  terminated 
within  one  year  thereafter. 

2.  Operation  of  deed;  statutory  covenants. — The  words  "bargain  and  sell," 
when  used  without  qualification  in  a  conveyance  of  land,  imply  a  statutory 
warranty  (Code,  §2193);  but,  when  used  in  connection  with  the  word  "quit- 
claim," in  a  deed  which  purports  to  convey  only  the  grantor's  title  and  inter- 
est, an  implied  warranty  is  negatived,  and  the  deed  is  a  mere  quit-claim. 

3.  Who  is  tjona  fide  purchaser  loithout  notice. — A  person  who  holds  under  a 
quit-claim  deed  only,  can  not  claim  protection  as  a  bona  fide  purchaser  without 
notice. 

4.  Revision  of  chanccUnr's  decree  on  facts. — The  decision  of  the  chancellor, 
on  a  disputed  question  of  fact,  will  not  be  disturbed  by  the  appellate  court, 
unless  it  clearly  appears  to  be  erroneous. 

Appeal  from  the  Chancery  Court  of  Jackson. 
Heard  before  the  Hon.  H.  C.  Speake. 
Vol.  lxvi. 
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The  original  bill  in  this  case  was  filed  on  the  9th  Novem- 
ber, J 875,  by  John  A.  Brown,  against  Lafayette  Derrick  and 
Francis  D.  Stephens ;  and  sought  the  specific  performance  of 
a  contract  between  complainant  and  said  Stephens,  for  the 
sale  and  purchase  of  a  tract  of  land,  or  the  exchange  of  one 
tract  for  another.  A  demurrer  having  been  sustained  to  the 
original  bill,  an  amended  bill  was  filed,  in  which  the  facts 
were  stated  substantially  as  follows :  On  or  about  the  5th 
December,  1863,  the  complainant  was  in  possession  of  a  tract 
of  land  in  said  county,  "  which  he  had  acquired  from  his 
father,  Jeremiah  Brown,  since  deceased,  who  had  never  exe- 
cuted to  him  a  deed  for  the  same"  ;  and  said  Stephens  was 
in  possession  of  another  tract  of  land,  containing  one  hun- 
dred acres,  "which  he  had  acquired  on  the  division  of  the 
lands  of  his  deceased  father,  William  Stephens."  Being  thus 
respectively  possessed,  on  said  5th  December,  1863,  com- 
plainant "  purchased  from  said  Stephens  the  said  tract  of 
land  "  containing  one  hundred  acres,  "  and  paid  him  there- 
for the  sura  of  $900,  in  the  promissory  notes  of  other  persons, 
and  a  tract  of  land  valued  at  $600,"  being  the  said  tract  of 
which  complainant  then  had  possession,  claiming  as  above 
stated.  "  The  said  notes  were  surrendered  to  said  Stephens, 
and  he  was  placed  in  possession  of  said  land,  at  the  time  said 
trade  was  made,  and  he  signed  and  delivered  to  complainant 
a  memorandum,  or  note  in  writing,  expressing  the  considera- 
tion of  said  purchase,  and  a  description  of  the  property  so 
purchased  by  complainant ;  which  said  note,  or  memoran- 
dum," made  an  exhibit  to  the  bill,  was  dated  the  5th  Decem- 
ber, 1863,  signed  by  said  F,  D.  Stephens,  and  in  these  words: 
'I  Received  of  J.  A.  Brown  one  tract  of  land,  valued  at  $600, 
and  $900  in  notes,  being  payment  in  full  of  my  interest  in  my 
father's  (William  Stephens)  real  estate."  Under  this  contract, 
the  parties  mutually  delivered  and  received  possession  of  the 
respective  tracts  so  exchanged ;  "  and  complainant  and  said 
Stephens  remained  in  the  undisturbed  possession  of  the  land 
which  they  had  respectively  acquired  by  their  said  trade, 
until  some  time  in  the  year  1868,  when  it  became  known  to 
both  parties  that  there  was  doubt  or  incumbrance  on  the  title 
to  the  land  which  they  had  traded  to  each  other."  This 
defect  of  title  in  the  land  which  complainant  had  held  and 
traded,  as  above  stated,  was  the  want  of  a  conveyance  from 
his  father,  whose  estate  proving  to  be  insolvent,  it  became 
necessary  for  the  administrator  to  sell  the  land  under  a  decree 
of  the  Probate  Court ;  and  the  tract  which  Stephens  had  sold 
was  incumbered  b}'  a  claim  of  dower  preferred  by  the  widow 
of  said  William  Stephens,  whose  interest  had  been  bought 
by  the  heirs,  but,  having  failed  to  pay  her  the  agreed  purchase- 
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money,  she  instituted  a  suit  to  recover  her  dower  interest  in 
the  land,. or  to  subject  the  land  to  the  payment  of  the  pur- 
chase-money due  her.  "  To  meet  these  difficulties,"  as  the 
bill  alleged,  "  which  had  come  in  the  way  of  the  full  execu- 
tion of  their  said  original  contract,"  the  parties  "  had  an 
extension,  or  incorporated  new  terms  into  their  said  original 
contract,  as  follows  :  Orator  was  to  procure  the  land,  which 
he  had  sold  to  said  Stephens,  to  be  sold  by  the  administrator 
of  said  Jeremiah  Brown,  under  a  proper  decree  of  the  Pro- 
bate Court,  and  was  to  pay  said  Stephens  a  sum  of  money 
equal  to  what  said  land  might  bring  at  said  sale  ;  and  it  was 
further  agreed  that  said  Stephens  should  go  into  the  posses- 
sion of  the  land  which  he  had  sold  to  complainant,  and  should 
occupy  the  same  as  his  tenant ;  and,  as  a  compensation  for 
the  use  thereof,  said  Stephens  was  to  pay  the  taxes  thereon, 
and  keep  the  place  in  good  repair,  and  acquit  and  release 
complainant  from  the  payment  of  interest  on  the  balance  of 
said  purchase-money,  until  the  settlement  of  said  dower 
claim,  or  the  removal  of  said  incumbrance  ;  and  when  said 
claim  was  settled,  or  said  incumbrance  was  removed,  orator 
was  to  pay  said  purchase-money,  to-wit,  the  sum  of  $302, 
and  said  Stephens  was  to  execute  to  him  a  good  and  suffi- 
cient title  to  said  land." 

This  new  contract  being  the  one  which  the  complainant 
sought  to  have  specifically  executed,  he  alleged  in  his  bill 
that,  pursuant  to  its  terms,  he  delivered  up  to  Stephens  the 
possession  of  the  land  which  he  had  received  under  the  orig- 
inal contract,  to  be  held  as  his  tenant  under  the  new  agree- 
ment, and  procured  the  other  tract  of  land  to  be  sold  by  the 
administrator  of  Jeremiah  Brown  ;  that  the  price  brought  at 
the  sale  was  $302  ;  that  Stephens  declared  himself  satisfied 
with  this,  as  the  value  of  the  land,  and  received  from  the 
complainant,  in  part  payment  of  the  sum,  goods  to  the  amount 
of  $55.37  ;  that  Stephens  continued  in  the  uninterrupted  pos- 
session of  the  other  tract  of  laud,  until  September,  1872,  when 
he  sold  and  conveyed  it,  by  quit-claim  deed,  for  a  nominal 
consideration,  to  the  defendant  Derrick,  and  delivered  the 
possession  to  him ;  that  Derrick  had  knowledge  and  notice  of 
the  complainant's  rights,  when  he  made  the  contract  and 
received  the  possession  ;  that  the  dower  suit  was  at  that  time 
still  pending  and  undetermined,  but  was  afterwards  decided 
in  favor  of  Stephens ;  that  complainant  demanded  a  specific 
performance  of  the  contract  by  Stephens,  as  soon  as  the  suit 
was  determined  in  his  favor,  which  was  refused ;  that  Ste- 
phens had  become  insolvent,  and  had  removed  to  Texas ;  that 
complainant  had  also  tendered  to  said  Derrick  said  sum  of 
$302,  with  an  additional  sum  for  costs  and  charges,  and  had 
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demanded  a  conveyance  of  the  legal  title,  which  was  refused ; 
and  the  money  was  brought  into  court,  to  abide  its  decree. 
The  bill  prayed  a  specific  perforraaoce  of  the  contract,  a 
divestiture  of  the  legal  title,  an  order  and  writ  of  possession, 
and  general  rehef. 

A  decree  pro  con/esso  was'  entered  against  Stephens,  and 
he  made  no  defense.  An  answer  was  filed  by  Derrick,  admit- 
ting that  there  was  a  contract  between  the  complainant  and 
Stephens,  similar  to  the  alleged  original  contract,  for  the  sale 
or  exchange  of  the  two  tracts  of  land,  but  alleging  that  said 
contract  was,  by  mutual  consent  and  agreement,  rescinded 
and  abandoned  in  1868 ;  denying  that  any  new  contract  as 
alleged  was  ever  made  between  the  parties,  or,  if  made,  that 
he  had  any  knowledge  or  notice  of  it  when  he  bought  the 
land  from  Stephens,  and  claiming  protection  as  a  bona  fide 
purchaser  for  valuable  consideration  without  notice ;  insist- 
ing that  the  alleged  new  contract,  if  made  at  all,  was  void 
under  the  statute  of  frauds,  because  it  was  not  to  be' performed 
within  one  year,  and  was  not  reduced  to  writing,  and  plead- 
ing the  statute  as  a  bar  to  the  relief  sought.  He  alleged  that 
he  paid  full  value  for  the  land,  and  bought  in  good  faith,  after 
inquiry  and  examination  of  the  title  as  shown  by  the  county 
records.  His  deed  from  Stephens,  which  was  made  an 
exhibit,  recites  the  payment  of  $dOO  as  its  consideration,  and 
uses  the  words  "  bargain,  sell  and  quit- claim,  unto  the  said 
Derrick,  and  to  his  heirs  and  assigns  forever,  all  our  and  each 
of  our  right,  title,  interest,  estate,  claim  and  demand,  both  at 
law  and  in  equity,  as  well  in  possession  as  in  expectancy,  of, 
in,  and  to  that  certain  tract,"  &c. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  the  complainant  entitled  to  relief,  and  rendered  a  decree 
in  his  favor  as  prayed ;  and  his  decree  is  now  assigned  as  error 
by  the  defendant  Derrick. 

Clopton,  Heebeet  &  Chambees,  for  appellant, 

Robinson  &  Brown,  contra. 

STONE,  J.— The  present  is  a  bill  for  specific  performance, 
and  to  have  title  devested  out  of  Derrick,  and  vested  in  com- 
plainant. Brown.  The  chancellor  decreed  in  favor  of  com- 
plainant. It  is  contended  for  appellant,  that  under  the  sub- 
stituted, or  renewed  contract,  between  Stephens  and  Brown, 
there  can  be  no  recovery,  because  said  renewed  contract  was 
simply  oral,  not  evidenced  by  any  writing,  and  by  its  terms  it 
was  not  to  be  performed  within  a  year ;  and  Derrick  pleads 
that  fact  in  bar  of  complainant's  recovery. — Code  of  1876, 
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§  2121,  subd.  1.  The  original  contract  of  sale  was  in  writing, 
and  signed  by  Stephens.  This  contract  was  made  in  1863, 
and  was  in  fact  an  exchange  of  lauds.  The  title  to  the  lands 
given  by  Brown  to  Stephens,  in  part  payment  of  the  laud 
sold  by  the  latter  to  the  former,  having  failed,  Brown,,  in 
consideration  thereof,  promised  to  pay  Stephens  the  value  of 
said  land  so  lost  to  Stephens — that  value  to  be  ascertained  in 
an  agreed  manner.  It  was  thus  ascertained  to  be  $302. 
Brown  and  Stephens  were  each  examined  as  witnesses,  and 
to  this  extent  their  testimony  agrees.  In  one  respect  they 
differ.  Stephens  testifies,  that  the  time  was  certainlj'  fixed 
for  the  payment  of  the  money  ;  and  that  time,  as  testified  by 
him,  was  less  than  twelve  months  from  the  making  of  the 
promise.  If  this  be  true,  then,  of  course,  the  plea  of  the 
statute  of  frauds  is  not  made  good.  But  a  suit  for  the  land 
was  pending,  instituted  by  an  outside  party,  under  a  claim  of 
title,  alleged  to  be  paramount  alike  to  that  of  Stephens  and 
of  Brown.  Brown  testifies,  that  his  promise  was  to  pay  that 
sum,  when  said  suit  was  decided.  It  could  not  be  then  known 
when  the  suit  would  be  tried  and  determined  ;  and  hence  it 
could  not  be  affirmed  that,  by  the  terms  of  the  agreement, 
the  contract  was  not  to  be  performed  within  a  year.  So,  in 
either  aspect,  the  contract,  as  proved,  was  not  within  the 
statute  of  frauds. — Browne  on  Stat.  Frauds,  chap.  13,  §§  274, 
276. 

In  the  next  place.  Derrick  sets  up  in  defense  that  he  is  a 
bona  fide  purchaser  of  the  land,  having  paid  the  purchase- 
money,  and  received  a  conveyance,  without  knowledge  or 
notice  of  Browne's  claim,  which  was  but  an  equity.  To  this 
defense  three  several  objections  are  urged.  First,  it  is 
claimed  that  Derrick,  when  he  purchased,  had  notice  -of 
Brown's  prior  purchase  and  equity.  On  this  question  of 
notice,  Derrick  and  Stephens  are  directly  at  issue  in  their 
testimony;  the  latter  swearing  positively  that  notice  was 
given,  and  the  former,  with  equal  emphasis,  denying  such 
notice.  Brown  somewhat  corroborates  Stephens,  as  to  proof 
of  notice.  In  the  second  place,  it  is  contended  that  Derrick 
received  the  title  to  the  land  in  fraud  and  secret  trust,  first, 
to  repay  himself  for  an  advance  (much  less  than  the  value  of 
the  land)  he  had  made  to  Stephens,  and  to  account  to  Steph- 
ens for  the  balance.  On  this  question,  Stephens  and  Derrick 
are  equally  and  irreconcilably  opposed  in  their  testimony. 
In  support  of  Siepliens'  version,  it  must  be  conceded  that 
the  lands,  together  with  another  tract,  were  purchased  at  a 
very  low  figure ;  and  Derrick's  explanation,  as  to  why  a  part 
of  the  purchase  price  was  withheld,  and  how  such  balance 
was  to  be  applied,  is  somewhat  singular.     He  testifies  that 
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such  balance  was  to  be  used  in  paying  Stephens'  pro  rata  of 
the  expenses  of  the  suit  then  pending  for  the  recovery  of  the 
land.  Now,  if  the  suit  for  the  land  was  unsuccessful,  there 
would  be  no  pro  rata  of  costs  adjudged  against  him,  to  be 
paid  by  Derrick.  If  Stephens  lost  the  suit,  then  Derrick 
would  lose  the  land— lose  the  two  hundred  and  eight  dollars 
he  swore  he  had  paid  in  cash,  and,  in  addition,  be  required 
to  pay  Stephens'  pro  rata  of  the  expenses  of  the  suit,  to  the 
extent  of  the  sum  withheld — ninety-two  dollars. 

In  the  third  place,  it  is  -urged  that  Derrick  received  from 
Stephens  only  a  quit-claim  deed,  and  therefore  can  not  claim 
to  be  a  bona  fide  purchaser. — Smith  v.  Branch  Bank,  21  Ala. 
125,  134-5.  The  deed  is  by  Stephens  and  wife,  and  is  with- 
out express  covenants  of  warranty.  Its  granting  clause  is, 
"do  bargain,  sell  and  quit-claim,  unto  the  said  Derrick,  and 
to  his  heirs  and  assigns  forever,  all  our  and  each  of  our  right, 
title,  interest,  estate,  claim  and  demand,  both  at  law  and  in 
equity,"  &c.  Now,  though  the  words  "bargain,  sell,"  are 
words  of  implied  warranty  under  our  statute,  if  used  without 
qualification  (Code  of  1876,  §  2193) ;  yet,  it  clearly  appears 
from  other  words  in  this  conveyance,  that  they  were  not  so 
intended.  The  deed  employs  the  word  quit-claim,  and  ex- 
pressly limits  its  granting  effect  to  the  "  right,  title,  interest, 
estate,  claim  and  demand,"  of  the  grantors.  They  conveyed 
no  title  other  than  that  they  owned,  legal  or  equitable,  in  pos- 
session or  in  expectancy.  Derrick's  deed  is  but  a  quit-claim, 
and  this  precludes  him  from  setting  up  the  claim  of  hona  fide 
purchase  without  notice. 

The  chancellor  granted  complainant  relief.  In  doing  so, 
he  pronounced  on  one  or  more  of  the  disputed  questions  of 
fact  noted  above.  We  can  not  say  we  are  clearly  convinced 
he  erred. — Rather  v.  Young,  56  Ala.  94  ;  Bryan  v.  Uendrix, 
57  Ala.  387. 

Affirmed. 


South  and  North  Ala.  Railroad  Com- 
pany V.  Wood. 

Action  against  Railroad  Company,  as   Common   Carrier,  for 
Non^  Delivery  of  Freight. 

1.     Common  carrier;  delivery  of  goods  to  consignee. —The  undertaking  of  a 
common  carrier,  as  a  general  rule,  includes  the  obligation  to  deliver  the  goods 
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^nfely,  at  the  place  of  destination,  either  to  the  consigaee,  or  to  his  authorized 
agent ;  but,  in  the  case  of  railroad  compnnies,  by  universal  custom,  personal 
delivery  to  the  consignee  or  his  agent  is  not  required. 

2.  Same ;  notice  of  arrival  of  go'xls. — As  to  the  necessity  of  notice  to  the  con- 
signee, of  the  arrival  of  the  goods  at  the  place  of  destination,  there  is  a  conflict 
in  the  authorities  ;  but  the  preponderance  of  the  decisions,  contrary  to  the 
ancient  rule,  absolves  railroad  companies  from  the  duty  of  giving  special 
notice. 

3.  Liability  of  railroad  company,  as  carrier  and  warehouseman,  at  station  hav- 
ing agent  or  depot. — Where  a  railroad  company  has  an  agant  or  depot  at  the 
place  of  destination,  the  rule  governing  its  liability,  both  as  a  common  carrier 
and  as  a  warehouseman,  for  goods  received  for  transportation,  is  correctly  stated 
in  the  case  of  Ala.  <k  Tenn.  Rivers  Railroad  to.  v.  Kidd,  35  Ala.  209. 

4.  Liability  for  goods  shipped  to  "flag  station,"  having  no  depot  nor  agent. — A. 
railroad  company  is  not  required  by  law  to  keep  a  warehouse  or  depot  at  every 
Station  along  the  line  of  its  road,  and  may  lawfully  stipulate,  either  expressly 
or  by  implication,  that  it  will  assume  no  liability  as  a  warehouseman  at  a 
"flag  station,"  where  it  has  no  depot  nor  agent  ;  and  when  the  consignee  is 
fully  advised,  at  the  time  of  .shipment,  that  the  company  has  no  depot  nor 
agent  at  such  station,  and  it  is  not  shown  that  the  exigencies  of  its  business 
required  that  it  should  have  an  agent  or  depot  at  that  place,  the  liability  of 
the  company  as  a  common  carrier  terminates  with  the  safe  delivery  ot  the 
goods  on  the  side-track  at  that  point,  and  it  assumes  no  liability  as  a  ware- 
houseman. 

5.  Extent  of  carrier's  liability. — The  liability  of  a  common  carrier,  for  goods 
received  tor  transportation,  is  not  confined  to  losses  or  injuries  resulting  from 
the  negligence  of  himself  and  his  agents,  but  extends  to  and  includes,  in  the 
absence  of  a  special  stipulation  limiting  it,  every  lo.ss  or  damage  which  i& 
not  caused  by  the  act  of  God,  or  of  the  public  enemy. 

6.  Burden  of  proof ,  in  case  of  damage  or  injury, — In  an  action  against  a  com- 
mon carrier,  for  a  damage  or  injury  to  goods  received  by  him  for  transportix- 
tion,  the  general  rule  is,  the  damage  or  injury  being  shown,  that  the  owit 
is  on  the  carrier  to  show  that  his  liability  .terminated  before  the  loss  or  daumge 
occurred. 

7.  Relevancy  of  evidence  as  to  quantity  of  com  delivered. — In  an  action  against 
a  railroad  company  as  a  common  carrier,  for  the  failure  to  deliver  a  quantity 
of  corn  received  for  transportation,  the  quantity  received  being  a  material 
question,  the  person  who  delivered  it  for  the  plaintiff  having  testified  to  the 
quantity,  as  ascertained  from  the  number  of  barrels  and  the  quantity  of  shelled 
corn  measured  out  of  one  barrel ;  he  may  state,  as  a  fact  corroborating  his 
measurement  and  calculation,  that  he  afterwards  filled  the  same  barrel  with 
corn  out  of  the  same  crib,  and  again  measured  it  out,  with  the  same  result  as 
before. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  bj  Edmuud  A.  Wood,  against  the 
appellant,  a  domestic  corporation,  and  was  commenced  before 
a  justice  of  the  peace,  on  the  12th  July,  1876.  On  appeal  to 
the  Circuit  Court,  the  plaintiff  there  filed  a  complaint,  claim- 
ing "  seventy-five  dollars  as  damages  for  the  failure  to  deliver 
certain  goods,  the  property  of  the  plaintiff,  viz.,  seventy-four 
bushels  of  corn,  received  by  said  defendant  as  a  common 
carrier,  to  be  delivered  to  L.  K.  Moss,  at  Jemison  Station, 
Alabama,  for  a  reward,  which  the  defendant  failed  to  do." 
The  defendant  pleaded  the  general  issue,  "  in  short  by  con- 
sent," with  leave  to  give  any  special  matter  in  evidence ;  and 
the  cause  was  tried  on  issi;e  joined  on  this  plea.   On  the  trial, 
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as  appears  from  the  bill  of  exceptions,  the  plaintiff  testified 
that  he  bought  three  hundred  bushels  of  corn,  in  January, 
1876,  from  one  Y.  C.  Copeland,  near  Blountsville,  and  em- 
ployed said  Copeland  to  deliver  it  for  him  on  a  car  belonging 
to  the  defendant,  on  the  switch  at  Bangor,  consigned  to  L. 
K.  Moss,  at  Jemison  Station  ;  that  he  was  present  at  Bangor 
when  the  last  load  was  delivered  on  the  car,  and  saw  the  car 
locked  securely  by  the  depot  agent  at  that  place ;  that  he 
prepaid  the  freight,  as  required  by  the  agent,  amounting  to 
$40  ;  "  that  he  did  not  see  the  corn  measured,  but  the  car 
was  two-thirds  full,  or  more,  when  the  corn  was  all  in  "  ;  and 
"  that  he  was  told  by  defendant's  said  agent  at  Bangor,  before 
the  corn  was  shipped,  that  Jemison  was  a  mere  '  flag  station,' 
at  which  the  company  had  no  agent."  Said  Copeland  was 
then  introduced  as  a  witness  for  plaintiff,  "  and  testified  that,, 
in  January,  1876,  he  sold  plaintiff  three  hundred  bushels  of 
corn  ;  that  he  saw  a  part  of  the  corn  measured  ;  that  it  was 
ordinarily  well  slip-shucked,  and  good,  sound  corn  ;  that  it 
was  measured  in  a  tub,  or  barrel,  which  was  afterwards 
shucked  and  shelled  out,  and  the  shelled  corn  measured  by 
him  in  a  half-bushel,  a  peck,  and  a  half-peck  measure  ;  that 
the  barrel  measured  out  a  bushel,  a  peck,  and  one-half  peck 
nearly  ;  and  that  the  half-peck  was  not  taken  into  the  count. 
Plaintiff  asked  this  witness,  whether,  after  he  heard  the  corn 
had  fallen  short,  he,  and  W.  W.  Copeland,  and  G.  C.  Mont- 
gomery, agent  for  plaintiff,  did  not  take  the  same  barrel,  and 
re-measure  it  out  of  the  same  corn  then  remaining  in  the 
crib  ;  and  if  they  did  not  fill  the  barrel  as  in  the  first  instance  ; 
and  if  so,  to  state  whether  the  measure  held  out  with  the  first 
measure ;  to  which  question  the  witness  answered,  that  he 
did,  and  that  the  measure  held  out.  To  this  question,  and  to 
the  answer  thereto,  the  defendant  objected  ;  and  said  objec- 
tions being  overruled,  defendant  excepted." 

Other  witnesses  for  the  plaintiff  testified  to  facts  showing 
the  measurement  and  quantity  of  the  corn  delivered.  Moss, 
the  consignee  of  the  car,  testified  that  the  car  was  not  more 
than  half  full  when  delivered  to  him,  and  that  it  measured 
only  two  hundred  and  twenty-five  bushels.  The  corn  was  in 
good  condition  wlien  delivered  to  Moss,  and  the  car  did  not 
appear  to  have  leaked,  or  to  have  been  broken  open,  or 
otherwise  injured.  Evidence  was  adduced,  on  the  part  of  the 
defendant,  tending  to  show  that  a  car,  when  full,  would  not 
hold  more  than  two  hundred  and  eighty-five  bushels ;  and 
one  witness,  who  testified  as  an  expert,  "  made  a  mathemati- 
cal calculation  in  the  presence  of  the  jury,"  as  to  the  capacity 
of  a  car  of  the  specified  dimensions,  showing  that,  "if  the  car 
was  but  two-thirds  full,  there  was  not  more  than  about  two 
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4iundred  and  twenty-jfive  bushels."     The  delivery  of  the  corn 
on  the  car  was  completed  on  the  19th  or  20th   January,  and 
the  car  was  delivered  to  said  Moss,  the  consignee,  as  he  tes- 
tified, "  on  the  switch  at  Smith's  Mills,  some  two  miles  north 
of  Jemison,  some   ten   days   after   the   corn  was   shipped." 
Moss  testified,  as  a  witness  for  the  plaintiff,  "  that  Musgrove, 
the  depot-agent  at  Uangor,  told  him  he  could  not  bill  the  corn 
to   Smith's   Mills,  because   there    was   no  station  there,  but 
would   write   to   Mr.  Meeks,  the    superintendent,  and  try  to 
have  it  stopped  there  ;  that   said   agent   told  him,  also,  that 
Jemison  was  a  mere  '  flag  station,'  and  the  defendant  had  no 
agent  there  ;  that  he  (witness)  never  went  to  Jemison  for  the 
corn,  and  could  not  say  when  it  arrived  there."     Said  Mus- 
grove, the  depot-agent  at  Baogor,  a    witness   for   defendant, 
"  testified  that  he  told  plaintiff  and  said  Moss,  the  consignee, 
that  he  would  write  to  Mr.  Meeks,  the  superintendent,  to 
have  the  car  put  off  at  Smith's  Mills  ;  that  this  could  only  be 
done  by  the  permission  of  the  superintendent ;  also,  that  the 
car  and  freight  was  billed  to  Jemison,  and  that  he  turned  over 
the  car  containing  the  corn,  on  the  22d  January,  to  J.  K. 
Britt,  conductor  of  a  freight  train  on  the  defendant's  road,  to 
be  carried  to  Jemison."    Said  Britt,  also  a  witness  for  the  de- 
fendant,  testified   "  that   he    examined   the   car   containing 
plaintiff's  corn,  as  it  was  his  duty  to  do  when  he  received  it, 
and  found  the  same  in  good  order,  and  carried  it  direct  to 
Birmingham,  where  the  same  was  then  checked  off,  and,  in 
forty  minutes  after  his  arrival  there,  saw  the  said  car  in  one 
of  the  defendant's  trains,  in    charge   of   a   conductor  on  the 
road,  move  off  in  the  direction  of  Jemison." 

This  being  the  substance  of  the  evidence,  all  of  which  the 
bill  of  exceptions  purports  to  set  out,  "  the  court  charged  the 
jury,  of  its  own  motion,  as  follows  :  "  i.  That  if  the  jury  be- 
lieved, from  the  evidence,  that  the  plaintiff  delivered  three 
hundred  bushels  of  corn  to  the  defendant,  to  be  shipped  from 
Bangor  to  Jemison,  or  any  other  place  on  the  line  of  de- 
fendant's road,  defendant  must  account  for  the  same  ;  and  if 
he  fails  to  do  so,  plaintiff  is  entitled  to  recover  in  this  action. 
2.  That  it  was  the  duty  of  the  defendant  to  retain  the  car  of 
corn  at  the  station  or  place  to  which  it  was  shipped,  until 
called  for  by  plaintiff  or  the  consignee,  at  the  defendant's 
risk  ;  or  to  retain  the  same  for  a  reasonable  time,  and  if  the 
plaintiff  or  consignee  failed  to  apply  for  the  freight  in  such 
time,  then  the  defendant  could  sell  the  same,  and,  out  of  the 
proceeds  thereof,  pay  itself  for  its  care  and  attention  in  keep- 
ing the  same.  3.  That  the  jury  might  infer  from  the  evidence 
that,  during  the  time  elapsing  between  the  time  the  corn  was 
shipped  at  Bangor  and  the  time  it  was  delivered  to  the  con- 
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signee,  that  it  was  at  JemisoD,  Tuskaloosa,  or  anywhere  else. 
4.  The  court  stated  to  the  jury,  also,  that  they  might  infer 
from  the  evidence,  if  they  thought  proper,  that  some  of  the 
corn  was  taken  at  i^angor,  while  being  loaded,  or  before  it 
was  removed  from  Bangor,  or  after  it  reached  Jemison,  or  the 
place  to  which  it  was  shipped." 

The  defendant  excepted  to  the  second  and  fourth  of  the 
charges  thus  given,  and  requested  the  following  charges, 
which  were  in  writing  :  1.  "  To  entitle  the  plaintiff  to  recover 
in  this  suit,  he  must  show  that  he  delivered  to  the  defendant 
a  greater  amount  of  corn  than  the  defendant  delivered  to 
Moss,  the  consignee,  and  that  such  failure  was  on  account  of 
the  negligence  of  the  defendant,  or  of  the  defendant's  agents." 
2.  "  If  the  defendant  delivered  the  freight  car  at  Jemison,  or 
on  the  side  track  at  such  station  ;  if  they  find  from  the  evi- 
dence that  the  company  had  no  agent  at  said  station,  and 
that  this  fact  was  known  to  plaintiff,  and  so  understood  by 
him  ;  then  it  was  the  duty  of  the  consignee  to  receive  his 
freight,  and  the  liability  of  the  company  closed  ;  and  if  the 
corn  was  lost  after  that  time,  then  it  is  the  loss  of  the  plain- 
tiff, and  the  defendant  is  not  liable  for  such  loss  or  destruc- 
tion." The  court  refused  each  of  these  charges,  and  the 
defendant  excepted  to  their  refusal. 

The  refusal  of  the  charges  asked,  the  giving  of  the  charges 
excepted  to,  and  the  admission  of  the  evidence  of  Oopeland 
to  which  objection  was  made,  as  above  stated,  are  now  as- 
signed as  error. 

Thos.  G.  Jones,  with  whom  was  J.  W.  Inzer,  for  appellant, 
cited  McMaster  v.  Perm.  Bailroad  Co.,  69  Penn.  St.  374 ; 
Lemke  v.  Chicago  Railroad  Co.,  39  Wise.  453 ;  Hedges  v.  Bail- 
road  Co.,  49  N.  Y.  226 ;  Richardson  v.  Goddard,  23  How. 
U.  S.  28  ;  Railroad  Co.  v.  Campbell,  12  Indiana,  55  ;  Stone  v. 
Rice,  58  Ala.  95  ;  J/,  d:  G.  Railroad  Co.  v.  Prewitt,  46  Ala.  63. 

C.  r.  Hamill,  contra,  cited  Ala.  &  Term.  Rivers  Railroad 
Co.  V.  Kidd,  35  Ala,  209  ;  M.  &  G.  Railroad  Co.  v.  Prewitt, 
46  Ala.  63 ;  Southern  Express  Co.  v.  Armistead,  50  Ala.  350 ; 
M.  d:  0.  Railroad  Co.  v.  Hopkins,  41  Ala.  486 ;  Jones  v.  Pitcher 
d  Co.,  3  Stew.  &  P.  135  ;  J^ard  v.  Reynolds,  32  Ala.  384 ; 
Stone  V.  Watson,  37  Ala.  279  ;  Buchanan  v.  Collins.  42  Ala. 
419  ;  Johnson  v.  West,  43  Ala.  689. 

SOMEKYILLE,  J.— This  is  an  action  brought  by  the  ap- 
pellee against  the  South  and  North  Alabama  Railroad  Com- 
pany, for  the  failure  to  deliver  a  car-load  of  corn,  received  by 
the  said  company  for  transportation  b3  it  as  a  common  car- 
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rier.  There  is  no  count  in  the  complaint,  seeking  to  charge 
the  company  on  the  ground  of  negligence  in  the  custody  of 
the  goods,  in  its  capacity  as  a  warehouseman. 

As  a  general  rule,  the  undertaking  of  a  common  carrier,  to 
transport  goods  to  a  particular  destination,  includes  the  obli- 
gation of  a  safe  delivery  of  them  to  the  consignee,  or  his 
authorized  agent.  And  the  contract  of  carriage  is  one  of  in- 
surance against  every  loss  or'damage,  except  such  as  may  be 
occasioned  by  the  act  of  God,  or  the  public  enemy. — Angell 
on  Carriers,  §  282 ;  Fitchburg,  etc.,  R.  R,  Co.  v.  Hanna, 
6  Gray,  539  ;  Heineman  v.  Grand  Trunk  Railioay  Co.,  31  How. 
(N.  Y.)  430. 

In  the  case  of  railroad  companies,  universal  custom  seems 
to  have  settled  it,  as  being  the  more  reasonable  rule,  that  a 
personal  delivery  to  the  owner,  or  consignee,  is  not  required. 
Their  routes  are,  in  a  measure,  permanently  fixed,  and  can 
not  be  easily  varied  to  suit  the  convenience  or  accommoda- 
tion of  the  public.  Their  cars  and  locomotives  run  on  cer- 
tain lines,  or  tracks,  from  which  they  can  not  deviate  ;  and  it 
is,  therefore,  implied  that  they  shall  deliver,  either  at  the  ter- 
mination of  their  routes,  or  at  fixed  intermediate  stations. 
Hutchinson  on  Carriers,  §  3(57.  x\.nd,  although  the  authori- 
ties are  greatly  conflicting  on  the  question  of  notice,  there 
seems  to  be  a  preponderance  of  the  decisions  favoring  the 
proposition,  that  no  obligation , rests  on  railway  carriers  to 
give  special  notice  of  the  arrival  of  goods  to  the  person  to 
whom  they  are  consigned.  This  is  not  in  accordance  with  the 
ancient  rule  governing  common  carriers  generally  ;  and  its 
establishment  seems  to  furnish  a  fresh  illustration  of  that 
wonderful  and  plastic  power  of  the  whole  system  of  the  com- 
mon law,  to  mould  itself  to  the  rapid  growth  of  modern  com- 
merce, and  the  new  phases  of  an  advancing  civilization. 

It  is  not  unreasonable,  in  such  cases,  to  assume  that  the 
consignee  has  been  already  advised  by  the  consignor,  of  the 
fact  that  the  goods  have  been  forwarded  to  him.  It  would, 
too,  be  practically  impossible  to  require  sucli  notice  to  each 
consignee,  where  the  arrivals  of  goods  by  this  mode  of 
transportation  are  so  frequent  and  various,  as  is  the  case  in 
populous  emporiums  of  commerce  and  the  great  centres  of 
railway  traffic. — Eedfield  on  Car.  §  110  ;  Hutchinson  on  Car. 
§§  367-68.  ^ 

These  principles  apply  where  the  carrier  has  an  agent  or 
depot  at  the  point  of  destination.  The  rule  governing  the 
liability  of  railroad  companies,  in  such  cases,  whether  as  com- 
mon carriers  or  as  warehousemen,  is  properly  stated  by  this 
court  in  the  case  of  Ala.  &  Tenn.  Rivers  Railroad  Co.  v.  Kiddy 
35  Ala.  209 ;  and  it  is  unnecessary  for  us  here  to  reiterate  it. 
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In  the  present  case,  as  shown  by  the  evidence,  it  was  dis- 
tinctly understood,  at  the  time  of  the  shipment  of  the  corn  in 
controversy,  that  the  South  and  North  Ala.  Railroad  Com- 
pany had  no  agent  at  "  Jemison  Station,"  which  was  a  mere 
"flag  station,"  to  which  the  car-load  of  corn  was  consigned. 
It  was  equally  well  made  known,  that  there  was  neither  agent 
nor  station  at  "  Smith's  Mills,"  where  it  was  agreed  that  the 
corn  might  be  delivered.  The  question  presented  for  our 
decision  is.  Did  the  safe  delivery  of  the  car,  containing  the 
corn,  on  the  side-track  at  a  station  where  it  was  agreed  to  be 
received,  terminate  the  liability  of  the  railroad  company  as  a 
common  carrier? 

The  law  does  not  require  of  railroad  companies  the  abso- 
lute duty  to  construct  or  keep  warehouses  at  every  station 
along  their  route  of  travel  or  transportation.  They  are 
required  only  to  do  the  best  their  means  will  enable  them  to 
do,  under  existing  circumstances,*and  must  act  in  accordance 
with  the  reasonable  necessities  of  their  usual  business. — Red. 
on  Car.  §  120.  We  can  see  fio  reason  why  a  railway  company, 
acting  as  a  common  carrier,  cannot  stipulate,  by  a  contract 
express  or  implied,  that  their  liability  as  a  carrier  shall  ter- 
minate with  a  delivery  at  a  particular  point,  and  that  they 
will  assume  no  liability  at  all,  in  such  case,  as  warehouse- 
men. 

If  the  consignee  is  fully  advised,  at  the  time  of  shipment, 
that  the  compan}^  has  no  agent  at  the  particular  station  or 
place  to  which  the  consignment  is  made,  and  the  failure  to 
employ  such  agent  is  not  shown  to  be  unreasonable  in  view 
of  the  condition  of  the  company's  business,  there  is,  in  the 
absence  of  rebutting  circumstances,  an  implied  consent  that 
the  carrier's  responsibility  shall  be  dissolved,  when  he  has 
done  all  that  the  nature  of  the  case  permits  him  to  do,  ac- 
cording to  the  reasonable  and  proper  usages  of  his  business. 

The  delivery  of  the  car-load  of  corn  on  the  side-track  at 
"  Smith's  Mills "  terminated  the  liability  of  appellant.  It 
would  be  unreasonable  to  require  the  railroad  company  to 
employ  a  special  agent  to  keep  the  corn  in  further  cus- 
tody, unless  there  was  an  agreement,  express  or  implied, 
to  do  so.  When  the  consignee  was  informed  that  there  was 
no  agent  of  the  company  there,  he  was  virtually  told  that 
there  would  be  no  custody  of  the  goods  by  the  carrier  after 
arrival.  The  shipment,  after  such  knowledge,  was  an  assent, 
on  the  part  of  the  shipper,  to  the  implied  conditions. —  Wells 
V.  Wilmington,  etc.,  R.  R.  Co.,  6  Jones  (N.  C.)  47. 

The  case  of  the  Southern  Express  Go.  v.  Armistead,  50  Ala. 
350,  is  not  in  conflict  with  these  views.  That  was  a  delivery 
by  an  express  company,  which  is,  ordinarily  ,required  to  be  a 
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personal  delivery.  Such  companies  may,  in  fact,  be  justly 
said  "  to  owe  their  origin  to  the  modification  of  the  law  in 
regard  to  the  delivery  of  goods  in  favor  of  water  carriers  and 
railway  companies." — Hutch,  on  Car.  §  l:J79.  That  decision 
was,  furthermore,  based  on  the  ground,  that  the  evidence 
failed  to  show  any  contract,  express  or  implied,  waiving  a 
personal  delivery. 

For  the  reasons  above  given,  the  second  charge  given  by 
the  Circuit  Court  was  clearly  erroneous. 

The  first  charge  requested  by  appellant  was  properly  re- 
fused. It  was  vicious,  in  assuming  that  the  liability  of  the 
railway  company  depended  on  its  negligence,  or  that  of  its 
agents.  Being  a  common  carrier,  the  road,  in  the  absence  of 
a  special  contract  limiting  its  common-law  liability,  was  an 
insurer  against  every  loss  or  damage,  except  that  occasioned 
by  the  act  of  God,  or  the  public  enemy.  It  is  obnoxious  to 
the  furtiier  objection,  that  it  fails  to  recognize  the  duty  of  ex- 
culpation, which  is  always  cast  on  common  carriers,  where  a 
damage  or  injury  is  shown  in  the  case  of  goods  delivered  to 
them  for  carriage.  In  such  cases,  the  general  rule  is,  that 
the  onus  of  proof  is  always  on  the  carrier,  to  show  that  his 
liability  terminated  before  the  loss  or  damage  in  question  oc- 
curred.— Redfield  on  Car.  §  113  ;  Wardlaiu  v.  South  Car.  Rail- 
luay,  11  Rich.  Law,  337. 

The  question  to  the  witness  Copeland,  and  his  answer, 
were  relevant,  and  properly  admitted.  The  evidence  thus 
elicited  tended  to  show  the  amount  of  corn  delivered  to  ap- 
pellant for  transportation.  The  experiment  of  measui'ingont 
some  of  the  same  corn,  with  the  same  barrel  originally  used, 
was  proper,  to  test  the  capacity  of  the  vessel  used,  and  the 
consequent  accuracy  of  the  first  measurement. 

Reversed  and  remanded. 


Rhodes  <&  Broadfoot  v.  Smith. 

Supersedeas  of  Execution  on  Forfeited  Replevy  Bond. 

1.  Replevy  of  atached  property,  by  stranger. — When  personal  property,  ou 
which  an  attachment  has  been  levied,  is  replevied  by  a  Ktran^er  in  the  absence 
of  the  defendant,  as  authorized  by  the  statute  (Code,  §  32b9),  he  is  presumed 
to  act  for  the  benefit  of  the  defendant,  and  must  deliver  the  property  to  him 
on  demand,  or  return  it  to  the  sheriff;  and  he  can  not,  while  holding  the 
property  under  the  bond,  deny  the  title  of  the  defendant,  or  assert  title  in 
himself. 

2.  Claim  of  attached  properly,    by  stranger. — A  stranger   may  interpose  a 
Vol.  Lxvl 
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claim  to  property  on  which  an  attachment  has  been  levied,  before  it  has  been 
replevied  by  the  defendant,  on  makiup;  affidavit,  and  giving  bond  conditioned 
as  prescribed  by  the  statute  (Code,  §yii  3290,  3341)  ;  but,  in  this  case,  he  does 
not  act  for  the  benefit  of  the  defendant,  and  can  not  be  required,  in  any  event, 
to  restore  the  property  to  him  ;  nor  can  he  discharge  himself  from  liability  on 
bis  bond,  by  returning  it  to  the  sheriff,  without  the  assent  of  the  plaintiff  in 
attachment. 

3.  Summary  execution  on  Jorfeiied  bond. — Whether  the  attached  property  is 
replevied  by  a  stranger,  or  a  -claim  interposed  in  his  own  name,  and  bond 
given  lor  a  trial  of  the  right  of  property— in  either  case,  if  the  condition  of  the 
bond  is  broken  (Code,  ^  3291),  and  it  is  returned  forfeited,  it  has  the  force  and 
effect  of  a  judgment,  on  which  an  execution  may  be  issued  against  all  the 
obligors. 

4.  Waiver  of  defects  in  claim  bond. — When  a  claim  is  interposed  to  prop- 
erty on  which  an  attachment  has  been  levied,  the  bond  required  by  the  statute 
being  intended  for  the  benefit  of  the  plaintiff,  he  may  waive  any  defects  or 
irregularities  therein  ;  and  the  failure  to  object,  at  some  proper  stage  of  the 
proceedings,  to  any  defect  or  irregularity  which  might  be  cured  by  amend- 
ment, is  a  waiver  of  it. 

5.  Same. — In  this  case,  the  bond  executed  by  the  claimant  being  in  form 
and  substance  a  replevy  bond,  but  accepted  and  treated,  without  objection,  as 
a  regular  claim  bond  ;  and  a  trial  of  the  right  of  property,  as  if  regularly  insti- 
tuted, having  been  conducted  and  carried  on  for  eight  years,  during  which 
there  was  a  mistri.ul  of  th'e  cause  ;  held,  that  the  defects  in  tne  bond  were 
waived,  and  the  plaintiff  could  not  then  have  the  claim  suit  strnck  from  the 
docket,  and  the  bond  returned  forfeited  as  an  ordinary  r(;plevy  bond. 

6.  Quashing  execution  irreijularly  issued. — Every  court  has  the  inherent  power, 
exercised  for  the  advancement  of  justice,  to  quash  an  execution  issued  by  its 
ministerial  officer  irregularly  and  improvidently  ;  as  where  a  bond  is  improp- 
erly returned  forfeited,  and  a  summary  execution  is  thereupon  issued  against 
the  obligors. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  W.  B.  Wood. 

This  was  a  proceeding  by  certiorari  and  supersedectfs,  at  the 
instance  of  the  appellants,  to  quash  a  summary  execution 
issued  against  them  and  their  sureties,  on  a  bond  which  had 
been  by  the  sheriff  returned  forfeited  as  a  replevy  bond.  On 
the  hearing,  the  court  dismissed  the  certiorari  and  superse- 
deas, on  motion  of  the  plaintiff  in  execution  ;  and  its  judg- 
ment is  now  assigned  as  error.  The  opinion  .states  all  the 
material  facts. 

W.  Cooper,  and  E.  O.  Pickett,  for  appellants,  cited  Bettis 
V.  Taylor,  8  Porter,  565:  Cordaman  v.  Mcdi>n<',  63  Ala.  556; 
Shaio  V.  Railroad  Co.,  11  Otto,  557 ;  Hall  v.  Dargan,  4  Ala. 
696  ;  Lucas  v.  Hitchcock,  2  Ala.  287 ;  Dent  v.  Smith,  15  Ala. 
286 ;  Mitchell  v.  Ingraham,  38  Ala.  395  ;  Anderson  v.  Bhea,  7 
Ala.  105  ;  Dunlap  v.  Clements,  18  Ala.  778 ;  McDowell  v.  Mitch- 
urn,  37  Ala.  419 ;  Vaughan  v.  Robinson,  22  Ala.  519. 

J.  B.  Moore,  contra. — The  bond  which  was  returned  for- 
feited, and  on  which  the  execution  sought  to  be  quashed  was 
issued,  was  given  on  the  4th  February,  1871,.and  was  a  simple 
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replevy  bond.  The  affidavit  made  on  that  day  by  Spencer 
Rhodes  claimed  the  property  as  belonging  to  himself,  R.  M. 
Broadfoot,  and  P.  M.  Rhodes ;  but  no  claim  bond  was  given 
by  or  on  behalf  of  those  three  claimants,  and  no  such  claim 
suit  has  ever  been  pending.  That  a  bond  and  affidavit  are 
indispensable  to  the  commencement  of  a  claim  suit,  see  3Inc- 
Adams  v.  Beard,  34  Ala.  482.  The  claim  suit  shown  by  the 
record  was  instituted  on  the  iOth  October  (eight  months  after- 
wards), by  Peter  Broadfoot,  in  the  name  of  himself  and 
Spencer  Rhodes,  and  bond  given  to  try  the  right  of  property. 
But  such  a  suit  could  not  be  commenced,  without  a  return  of 
the  property  to  the  sheriff. — Braley  v.  Clark,  22  Ala.  264 ; 
Cooper  V.  Peck  (k  Cla>k,  22  Ala.  406;  Bives  v.  Wllborne,  6 
Ala.  45.  The  claim  suit  was,  therefore,  properly  dismissed. 
But,  if  it  was  improperly  dismissed,  or  even  if  it  were  still 
pending,  that  would  be  no  defense  to  the  forfeiture  of  the 
replevy  bond,  or  an  execution  on  the  forfeited  bond.  The 
condition  of  the  bond  was  not  complied  with,  and  Rhodes 
and  his  sureties  are  estopped  from  denying  the  title  of  the 
defendant  in  attachment.— 38  Ala.  399  ;  10  Ala.  828  ;  4  Ala. 
279 ;  32  Ala.  469 ;  3  Ala.  636 ;  6  Ala.  164  ;  22  Ala.  361,  408. 

BRICKELL,  C.  J.— The  statute  confers  on  a  defendant  in 
attachment,  or,  in  his  absence,  on  a  stranger,  the  right  of 
replevying  goods  or  chattels  seized  under  the  writ,  by  execut- 
ing a  bond,  with  surety,  payable  to  the  plaintiff,  in  double 
the  amount  of  the  demand,  with  condition  that,  if  the  defend- 
ant fail  in  the  action,  he  or  his  sureties  will  return  the  spe- 
cific property  attached,  within  thirty  days  after  judgment; 
which  bond  must  be  returned,  with  the  other  papers  of  the 
cause.— R.  C.  §  2964  ;  Code  of  1876,  §  3289.  When  replevied 
by  a  stranger  to  the  writ,  he  is  presumed  to  act  for  the  bene- 
fit of  the  defendant,  to  remedy  the  inconvenience  or  hard- 
ship which  may  result  from  the  seizure  of  his  goods  in  his 
absence.  Of  him  the  defendant  may  demand  possession  of 
the  goods ;  and  in  that  event,  it  would  be  his  duty  to  restore 
them  to  the  defendant,  or  return  them  to  the  sheriff,  in  the 
discharge  of  the  bond,  that  the  defendant  may  for  himself  ex- 
ercise his  own  right  of  replevy. — Kirk  v.  3Iorms,  40  Ala.  225. 

By  the  execution  of  the  replevy  bond,  the  stranger  so  far 
connects  himself  with  the  attachment  suit,  that  he  must  take 
notice  of  the  judgment  therein  rendered,  and  can  not,  while 
retaining  the  goods  under  the  bond,  dispute  or  deny  the  title 
of  the  defendant.  If  the  title  resides  in  him,  and  the  defend- 
ant is  without  an  interest  therein  subject  to  levy,  this  will  not 
excuse  him  from  performance  of  the  condition  of  the  bond. 
The  redelivery  of  the  goods,  to  answer  the  levy  of  the  writ, 
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is  the  duty  to  which  the  bond  obHges  him.  When  he  has  re- 
delivered them,  he  may  then  interpose  a  claim  to  them,  and 
demand  a  tri*il  of  the  right  of  property. — Braley  v.  Clark,  22 
Ala.  361 ;  Cooper  v.  Peck,  lb.  406. 

Before  a  replevy  by  the  defendant,  of  goods  attached,  a 
stranger  claiming  them  may  intervene,  and  replevy  them,  on 
making  affidavit,  and  giving  bond,  with  condition  that  he 
will  have  them  forthcoming  to  answer  the  judgment  in  the 
attachment  suit,  if  they  are  found  liable  therefor,  and  also 
for  the  payment  of  such  costs  and  damages  as  may  be  recov- 
ered for  putting  in  the  claim  for  delay. — Code  of  1876,  §3341. 
In  this  instance,  the  stranger  is  not  acting  for  the  benefit  of 
the  defendant — bears  no  relation  to  him;  and  in  no  event  can 
he  be  compelled  to  restore  to  him  possession  of  the  goods. 
Nor  can  he  return  them  to  the  sheriff,  and  thereby  discharge 
the  obligation  of  the  bond  into  which  he  enters,  without  the 
assent  of  the  plaintiff  in  attachment. 

In  either  case,  whether  the  bond  is  a  mere  replevy  bond, 
executed  in  the  absence,  and  for  the  benefit  of  the  defendant 
in  attachment,  or  a  bond  given  for  the  trial  of  the  right  of 
property,  the  officer  making  the  levy,  and  taking  the  bond, 
must  return  it,  with  the  attachment,  into  the  court  to  which 
the  attachment  is  returnable  ;  and  either  bond,  if  its  condi- 
tion is  broken,  and  it  conforms  to  the  statute,  may  have  the 
force  and  effect  of  a  judgment,  on  which  an  execution  may 
issue  against  all  the  obligors. 

A  trial  of  the  right  to  personal  property,  levied  on  by  legal 
process,  is  a  statutory  proceeding,  having  all  the  form  and 
substance  of  a  suit  or  action  at  law.  It  is  initiated  by  the 
claim  of  a  stranger,  making  oath  in  writing  to  the  property, 
and  giving  bond  as  prescribed  by  the  statute.  The  plaintiff 
in  the  process  then  becomes  the  actor  in  the  suit,  and  on  him 
rests  the  burden  of  maintaining  the  affirmative  fact  asserted 
by  the  levy,  that  the  property  is  subject  to  the  levy. — Jeioett 
V.  Hobson,  11  Ala.  434 ;  Mc Adams  v.  Beard,  34  Ala.  478.  The 
affidavit  and  bond  of  the  claimant  are  returned  into  the  court 
to  which  the  attachment  or  execution  is  returnable,  unless 
the  levy  is  made  in  another  county.  When  these  are  returned 
into  the  court,  it  is  the  duty  of  the  clerk  of  the  court  to  docket 
the  trial  of  right  of  property,  as  a  separate,  independent 
cause,  in  which  an  issue,  foreign  to  any  involved  in  the  attach- 
ment suit,  is  to  be  formed,  with  a  stranger  to  that  suit.  The 
affidavit  and  bond  required  of  the  claimant  are  each  intended 
for  the  benefit  and  protection  of  the  plaintiff  in  attachment, 
to  avoid  the  making  of  fictitious  claims  for  delay,  or  other 
improper  purposes  ;  and  to  secure  him  the  value  of  the  prop- 
erty, if  it  is  adjudged  liable  to  the  process.     Being  intended 
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for  the  benefit  of  the  plaintiff,  he  may  waive  defects  or  irreg- 
ularities in  both,  or  in  either.  Whatever  rights  or  benefits 
are  intended  for  the  advantage  or  protection  o|  a  party  to  a 
judicial  proceeding,  not  involving  the  jurisdiction  of  the  court 
over  the  subject-matter,  he  may,  at  pleasure,  renounce  or 
assert;  and  I  apprehend  there  can  be  no  doubt,  that  all  objec- 
tions, kindred  to  such  as  could  be  made  to  the  want  or  suffi- 
ciency of  an  affidavit,  or  a  bond  for  the  trial  of-  the  right  of 
property,  which,  when  well  founded,  may  be  removed  and 
cured  by  the  making  of  a  sufficient  affidavit,  or  a  sufficient 
bond,  by  order  and  leave  of  the  court, — are  waived,  if  there  is 
an  omission  to  make  them  at  some  proper  stage  of  the  pro- 
ceedings. They  are  not  open  to  inquiry  collaterally ;  do  not 
affect  the  regularity  or  the  validity  of  the  proceedings,  and, 
even  on  error,  will  not  be  looked  into,  if  not  made  the  matter 
of  specific  objection  in  the  primary  court. — 2  Brick.  Dig.  479, 
§§  59-62. 

We  have  stated  these  general  propositions,  in  view  of  the 
peculiar  state  of  facts  presented  by  this  record,  and  because 
they  form  the  foundation  of  the  judgment  we  must  pronounce. 
The  appellee,  Smith,  claiming  a  statutory  lien  on  crops 
grown  by  one  Henry  Hall,  sued  out  a  writ  of  attachment, 
returnable  to  the  Circuit  Court,  for  its  enforcement.  The 
attachment,  on  the  3d  February,  1871,  was  by  the  sheriff 
levied  on  certain  cotton.  On  the  4th  February,  1871,  the 
appellant,  Spencer  Rhodes,  made  before  the  sheriff  affidavit 
that  the  cotton  was  the  property  of  himself,  R.  M.  Broadfoot, 
and  P.  M.  Rhodes,  and  not  the  property  of  Henry  Hall  ;  and 
gave  bond,  in  form  and  substa-nce  a  mere  replevy  bond,  with 
James  Hancock  and  J.  O.  Jones  as  his  sureties.  The  bond 
and  affidavit  were  by  the  sheriff  returned,  with  the  attach- 
ment, into  the  Circuit  Court ;  and  on  the  docket  of  that  court 
was  entered  a  cause  for  the  trial  of  the  right  of  property  to 
the  cotton,  in  which  the  appellee.  Smith,  appears  as  plaintiff, 
and  Rhodes  &  Broadfoot  as  defendants.  This  cause  was 
continued,  the  parties  appearing,  until  the  Fall  term,  1876, 
of  the  Circuit  Court,  when,  on  a  proper  issue,  directed  only 
to  the  merits,  involving  only  the  inquiry  whether  the  prop- 
erty was  subject  to  the  attachment,  a  trial  was  had  before  a 
jury,  who  were  unable  to  agree  on  a  verdict ;  and  by  consent, 
a  juror  was  withdrawn,  and  the  cause  restored  to  the  docket. 
The  cause  was  subsequently  continued,  until  the  Spring  term, 
1879,  when  the  appellee  moved  to  strike  it  from  the  docket, 
upon  the  theory  that  the  bond  was  a  mere  replevy  bond,  and 
Rhodes  could  not  claim  a  trial  of  the  right  of  property  with- 
out restoring  the  property  to  the  possession  of  the  sheriff,  in 
performance  of  the  condition  of  the  bond.     This  motion  was 
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overruled.  At  the  Fall  term,  1873,  Smith  obtained  judgment 
in  the  attachment  suit  against  Hall ;  and  on  it  a  general  fieri 
facias  was  issued,  on  the  7th  November,  1873,  returnable  to 
the  ensuing  term  of  the  Circuit  Court.  The  writ  was  dulj 
returned  by  the  sheriff,  No  property  found ;  and  no  other 
execution  was  issued,  until  the  7th  May,  1879,  after  the 
motion  to  strike  the  cause  from  the  docket  was  overruledj 
when  Smith,  having  procured  the  sheriff  to  return  the  bond 
as  forfeited,  obtained  an  execution  thereon  against  the  obli- 
gors therein.  The  quashing  of  that  execution  is  the  purpose 
of  the  present  proceeding. 

The  power  and  duty  of  the  court  to  quash  the  execution,  if 
it  was  irregularly  and  improvidently  issued,  is  undoubted. 
It  is  a  power  inherent  in  all  courts,  exercised  for  the  advance- 
ment of  justice,  to  correct  the  errors  of  ministerial  officers, 
and  to  control  their  own  process,  preventing  its  irregular  and 
unjust  use. — Mobile  Cotton  Press  v.  Moore,  9  Port.  679. 
Whether  the  bond  was  a  mere  replevy  bond,  or  a  bond  for 
the  trial  of  the  right  of  property ;  whether  Rhodes  was  in  a 
condition  to  claim  a  trial  of  the  right ;  whether  he  was  not 
bound  first  to  restore  to  tfie  sheriff  possession  of  the  cotton — ■■ 
were,  in  their  very  nature,  inquiries  which  ought  to  have  been 
made  and  determined  in  the  earliest  stage  of  the  proceedings, 
before  costs  were  multiplied,  and  he  was  lured  into  security, 
by  being  accepted  and  treated  as  bearing  no  other  relation, 
and  subjected  to  no  other  liability,  than  that  of  a  claimant 
of  the  property.  It  was  for  the  plaintiff  to  determine  whether 
he  would  accept  and  act  on  the  bond,  'as  a  sufficient  security 
to  him  for  a  trial  of  the  right  of  property,  or  whether  he 
would  require  a  new  bond  conforming  to  the  statute,  before 
entering  into  the  contest  with  the  claimant.  The  bond  is 
intended  for  his  security — it  is  for  his  protection  and  benefit; 
and  he  may,  at  his  election,  waive  its  insufficiencies.  In  this 
case,  they  were  waived,  and  all  right  to  treat  the  bond  as  a 
mere  replevy  bond  was  lost  by  the  plaintiff' *s  own  conduct. 
It  was  not  his  right  for  eight  years  to  treat  the  bond  as  a 
bond  for  the  trial  of  the  right  of  the  cotton,  and  then,  when 
it  is  probable  the  claimant  has  parted  with  the  cotton,  ren- 
dering its  restoration  to  the  sheriff,  and  the  interposition  of  a 
claim  impossible,  to  repudiate  it  as  a  claim  bond,  and  insist 
on  it  as  a  mere  replevy  bond. 

Nor  is  it  from  the  bond  alone  to  be  ascertained  whether  it 
was  intended  and  taken  as  a  replevy,  or  as  a  claim  bond. 
The  bond  is  only  a  single  paper  in  the  proceedings,  and  is  to 
be  taken  and  read  in  connection  with  the  other  papers 
returned  into  court  with  it.  When  this  bond  is  taken  in  con- 
nection with  the  affidavit  claiming  the  cotton — an   affidavit 
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which  would  have  been  superfluous,  and  ought  not  to  have 
accompanied  it,  if  it  had  been  intended  and  taken  as  a  mere 
replevy  bond — it  is  impossible  to  regard  it  as  a  bond  of  the 
latter  character.  It  is  inartificially  drawn,  as  is  not  uncom- 
mon with  such  bonds,  usually  prepared  by  mere  ministerial 
ofl&cers,  who  often  do  not  understand  the  difference  in  the 
conditions  of  bonds  they  are  authorized  to  take. 

A  conclusive  test  of  the  relation  of  the  parties  may  be 
found  in  the  simple  inquiry,  whether  the  court  would,  in  this 
case,  have  been  authorized  to  compel  the  claimants  to  restore 
the  cotton  to  the  possession  of  the  defendant  in  attachment, 
if  he  had  demanded  it.  Restoration  to  possession  would 
have  been  his  right,  if  the  bond  is  a  mere  replevy  bond,  exe^ 
cuted  by  a  stranger  in  his  absence.  But  it  is  not  his  right, 
if  the  bond  is  executed  by  a  claimant  of  the  property,  deny- 
ing his  title  and  right  of  possession.  There  can  be  no  doubt 
that  no  court  would,  under  the  facts  shown  by  the  record, 
have  entertained  such  an  application.  It  would  have  been 
refused,  upon  the  ground  that  the  property  was  in  the  cus- 
tody of  the  claimant  as  his  own  property,  subject  to  the 
judgment  in  the  claim  suit.  This  view  is  conclusive  that 
the  bond  can  not  be  regarded  as  a  mere  replevy  bond ; 
and  not  being  a  bond  of  that  character,  the  execution  issuing 
on  it  was  irregular  and  improvident,  and  ought  to  have  been 
quashed.  If,  in  its  present  form  and  condition,  the  bond  is 
not  an  adequate  security  to  the  plaintiff,  and  a  bond  conform- 
ing to  the  statute  is  deemed  necessary,  it  is  within  the  power 
of  the  Circuit  Court  to  require  its  execution  ;  and  if  it  is  not 
executed,  to  dismiss  the  claim  suit.  This  power  resides  in 
the  court,  so  long  as  the  claim  suit  is  in  fieri,  if  its  exercise 
is  properly  invoked.  We  deem  it  proper  to  add,  that  though 
the  present  bond  may  not  be  a  statutory  bond,  upon  which 
statutory  remedies  can  be  pursued,  it  is  valid  and  operative 
as  a  common-law  bond. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
.cause  remanded,  that  the  execution  issuing  on  the  bond  may 
be  quashed  and  vacated. 
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The  State,  ex  rel,  Inglis  v,  Nicholson. 

Proceeding  in  nature  of  Quo   Warranto,  against  County  Com- 
missioner. 

1.  Election  of  county  commissioners,  under  special  statute. — Under  the  special 
statute  approved  January  2yth,  1879,  authorizing  the  Commissioners  Court  of 
several  counties  named,  of  which  Jackson  is  one,  "to  lay  oflf  said  counties  into 
four  commissioners'  districts"  (Sess.  Acts  of  1878-9,  p.  208) ;  and  further  pro- 
viding that  "the  qualified  voters  of  said  counties  shall  elect  one  commissioner 
for  each  district,  whose  term  of  service  shall  commence  at  the  expiration  of 
the  terms  ot  the  present  incumbents,  and  said  commissioners  shall  reside  in 
the  district  for  which  they  are  severally  elected  "  ;  although  all  the  qualified 
voters  of  the  county  vote  for  each  of  the  four  commissioners,  the  person  re- 
ceiving the  greatest  number  of  votes  in  each  district  is  the  commissioner  for 
that  district,  although  two  persons  in  another  district  each  received  more 
votes  than  he, 

Appeal  from  the  Circuit  Court  of  Jackson,  or  from  a  judg- 
ment rendered  in  tliat  county  by  Hon.  Louis  Wyeth,  the 
presiding  judge  of  tlie  fifth  judicial  circuit. 

This  proceeding  was  commenced  by  a  petition,  in  the  name 
of  the  State  of  Alabama,  on  the  relation  of  Elijah  R.  Inglis, 
verified  by  affidavit,  and  filed  in  the  office  of  the  clerk  of  said 
Circuit  Court.  The  petition  alleged  that,  under  and  pursu- 
ant to  a  special  act  of  the  General  Assembly  approved  on  the 
29th  January,  1879,  said  county  of  Jackson  was  by  the  Com- 
missioners Court  divided  into  four  commissioners'  districts ; 
that  afterwards,  on  the  first  Monday  in  August,  1880,  a  regu- 
lar election  was  held  in  said  county  for  county  commissioners, 
or  members  of  the  Commissioners  Court ;  that  at  said  elec- 
tion, the  relator  and  one  Warren  D.  Nicholson,  who  was 
prayed  to  be  made  a  defendant  to  the  petition,  both  being 
candidates,  the  relator  received  965  votes,  which  was  a  ma- 
jority of  the  votes  cast,  while  Nicholson  received  only  889 
votes ;  that  the  supervisors  of  the  election,  "  acting  under  a 
misapprehension  of  their  legal  duty,"  gave  a  certificate  of 
election  to  said  Nicholson,  and  so  certified  to  the  secretary  of 
State  ; '  and  that  Nicholson  thereupon  gave  bond,  and  entered 
on  the  performance  of  the  duties  of  the  office,  to  which  the 
relator  was  in  fact  and  in  law  elected.  A  copy  of  the  official 
returns  as  to  the  result  of  the  election,  made  under  oath  by 
the  supervisors,  was  annexed  as  an  exhibit  to  the  petition, 
the  return  as  to  the  election  of  coinmissioners  being  in  these 
words  : 
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"  For  County  Commissioners :  C.  C.  Spiller,  1st  district,  had 
1,794  votes;  C.  C.  Cloud,  1st  district,  had  Ml  votes  ;  P.  W. 
Cargile,  1st  district,  had  854  votes ;  Samuel  Shipp,2d  district, 
had  1,003  votes  ;  E.  R.  Inglis,  2d  district,  had  905  votes ;  A.  A. 
Jay,  2d  district,  had  902  votes  ;  Orrin  Hill,  2d  district,  had 
111  votet^ ;  W.  D.  Nicholson,  Sd  district,  had  889  votes  ;  Jas. 
McCutchen,  3d  district,  had  228  votes  ;  Sam.  Vaughn,  3d  dis- 
trict, had  270  votes  ;  C.  Evans,  3d  district,  had  750  votes  ;  T. 
L.  Matthews,  3d  district,  had  660  votes ;  James  Jordan,  3d 
district,  had  729  votes ;  G.  R.  Hodges,  4th  district,  had  1,484 
votes  ;  L.  B.  Jones,  4th  district,  had  733  votes ;  R.  L.  Potter,  4th 
district,  had  916  votes ;  S.  Cardin,  4th  district,  had  498  votes." 

The  special  statute  under  which  the  county  was  divided 
into  four  commissioners'  districts,  entitled  "  An  act  to  authorize 
the  Commissioners  Courts  of  Crenshaw,  *  *  Jackson,  Bibb 
and  Chilton  counties,  to  lay  off  said  counties  into  four  com- 
missioners' districts,"  contains  three  sections.  By  the  first 
section  it  is  enacted,  "  that  the  Commissioners  Courts  of 
Crenshaw,  *  *  Jackson,  Bibb  and  Chilton  counties,  be  au- 
thorized, and  are  directed,  to  lay  off  said  counties  into  four 
commissioners'  districts,  as  near  equal  in  population  as  may 
be."  The  second  section  provides,  "that  the  qualified  voters 
of  said  counties  shall  elect  one  commissioner  for  each  district, 
whose  term  of  service  shall  commence  at  the  expiration  of  the 
terms  of  the  present  incumbents ;  and  said  commissioners 
shall  reside  in  the  district  for  which  they  are  severally  elect- 
ed." The  third  section  repeals  all  existing  laws  inconsistent 
with  said  special  law. — Session  Acts  1878-9,  p.  208. 

Notice  of  the  filing  of  the  petition  having  been  served  upon 
Nicholson,  he  appeared,  and  filed  a  demurrer,  specifying 
three  grounds  of  demurrer  :  1st,  "  because  said  petition  does 
not  allege  that  said  Inglis,  at  the  time  of  said  election,  re- 
sided in  the  same  commissioners'  district  with  this  defendant"  ; 
2d,  "  because  it  is  nowhere  alleged  that  said  Inglis  resided  in 
the  same  commissioners'  district  with  this  defendant  at  the 
date  of  filing  said  complaint";  3d,  "  because  it  is  nowhere 
alleged  that  said  Inglis  was  elected  commissioner  for  the  same 
district  in  which  this  defendant  resides  and  claims  to  have 
been  elected." 

At  the  foot  of  the  demurrer,  or  just  beneath  it,  are  copied 
in  the  transcript  these  words :  "'  Demurrer  sustained,  and 
contestant  (plaintiff)  excepts  "  ;  to  which  the  name  of  Judge 
Wyeth  is  signed,  followed  bv  a  memorandum  of  the  clerk, 
'•  Filed  October  29th,  1880.'"'  This  is  the  only  judgment 
shown  by  the  record.  It  is  now  assigned  as  error,  "  that  the 
Circuit  Court  erred  in  sustaining  the  demurrer,  or  the  several 
causes  of  demurrer,  assigned  to  the  complaint,  or  relation," 
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BoBiNSON  <fe  Brown,  for  appellaat. 
Hunt  &  Tally,  contra. 

STONE,  J. — An  act  was  approved  January  29th,  1879 
(Pamph.  Acts,  208),  "  to  authorize  the  Commissioners  Courts 
of  "  several  counties,  of  which  Jackson  is  one,  "  to  lay  off  said 
counties  into  four  commissioners'  districts,"  It  is  inferable 
from  the  complaint,  or  relation  in  this  cause,  and  particularly 
from  the  exhibit  thereto,  that  the  Court  of  County  Commis- 
sioners of  Jackson  county  obeyed  this  mandatory  statute,  and 
laid  off  their  county  into  four  commissioners'  districts.  The 
exhibit  shows,  that  each  of  the  candidates  voted  for  was 
designated  as  a  candidate  for  -a  particular  district,  distin- 
guishing them  by  the  numerals  1,  2,  3,  4.  Three  candidates 
were  voted  for,  as  of  the  first  district,  of  whom  Spiller  was  de- 
clared elected,  he  receiving  1,794  votes.  The  next  highest 
vote  was  for  Hodges,  of  the  fourth  district,  he  receiving  1,484 
votes.  The  next  highest  was  Shipp,  he  receiving  1,003  votes, 
for  the  second  district.  Inglis,  the.  relator,  was  voted  for  as 
of  the  second  district,  and  received  965  votes,  the  next  highest 
number  of  votes  cast  in  the  election  for  county  commissioners. 
He  could  not  claim  election  for  the  second  district,  for  Shipp 
had  received  a  larger  vote  for  that  district  than  he  had.  For 
the  third  district  there  were  six  candidates  voted  for,  and 
Nicholson  received  889  votes,  the  largest  number  polled  for 
any  candidate  for  that  district.  His  vote,  it  will  be  seen,  was 
less  than  that  cast  for  Inglis,  and  on  that  account  the  latter 
claims  the  office. 

The  statute  under  which  these  districts  were  laid  off,  is 
somewhat  unusual  in  its  provisions.  All  the  qualified  voters 
of  the  county  vote  for  each  member  of  the  court ;  but  the 
commissioners  "  shall  reside  in  the  district  for  which  they  are 
severally  elected."  We  think  this  language  furnishes  a  key 
for  the  interpretation  of  the  statute.  It  shows  that  the  com- 
missioners, although  voted  for  by  the  whole  county,  are 
nevertheless  elected  for  a  particular  district.  To  accomplish 
this,  the  voter's  ballot  must  not  only  express  the  name  of  the 
person  for  whom  it  is  cast,  but  must  go  further,  and  designate 
the  number  of  the  district,  for  which  he  proposes  to  elect  such 
person.  Less  than  this  can  not  carry  out  the  purpose  of  the 
statute,  which  is,  that  a  commissioner  shall  be  elected  for 
each  district  separately.  And  the  statute  provides  that  the 
commissioner  shall  reside  in  the  district  for  which  he  is  elected. 
Possibly,  a  removal  into  the  district  before  taking  the  office 
would  satisfy  this  last  condition  ;  but  we  need  not  decide 
this. 
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The  relation  in  this  case  is  fatally  defective.  It  not  only- 
fails  to  show  that  Inglis  was  elected  commissioner  for  the 
third  district,  but  it  shows  he  did  not  receive  a  vote  for  that 
office ;  and  it  fails  to  aver  he  resided  ia  that  district,  when  he 
instituted  the  present  proceedings.  The  demurrer  of  defend- 
ant was  rightly  sustained. 

Affirmed. 


Jack  V.  Moore. 

petition  for  Ifandarrms  to  Probate  Judge,  refusing  Warrant  on 
County  Treasurer,  on  Allowed  County  Claim. 

1.  Allowance,  of  daim  against  county;  mandamus  to  probate  judge. — When  a 
claim  against  the  county  has  been  aadited  and  allowed  by  the  Commissioners 
Court,  the  issue  of  a  warrant  on  the  county  treasurer,  tor  its  payment,  is  a 
ministerial  duty  devolved  by  law  on  the  probate  judge  ;  but  that  court  has  no 
power  to  compel  him  to  draw  his  warrant,  and  the  remedy  to  compel  his  obe- 
dience, the  order  not  being  void  on  its  face,  is  a  mandamus  from  the  Circuit 
Court,  at  the  suit  of  the  person  in  whose  favor  the  claim  is  allowed. 

2.  Claims  against  county;  employment  of  attorney. — The  statutes  do  not  spec- 
ify all  the  claims  which  are  proper  charges  against  the  county  :  being  a  body 
corporate,  with  the  capacity  to  sue  and  be  sued  (Code,  §  815),  it  necessarily 
has  the  power  to  employ  counsel;aud  the  compensation  of  counsel  so  employed 
is  a  proper  charge  against  the  county. 

3.  Same;  contest  as  to  location  of  county-site;  employment  of  attorney. — A 
special  election  having  been  held,  under  a  local  law,  to  determine  the  location 
of  the  county-site  ;  and  the  commissioners  who  were  charged  with  the  duty  of 
locating  the  site,  as  determined  by  the  result,  having  been  involved  in  litiga- 
tion arising  out  of  the  discharge  of  their  oificial  duties  ;  the  Commissioners 
Court,  acting  in  the  interest  of  the  county,  may  employ  counsel  to  represent 
and  delend  them,  or  may  adopt  and  ratify  their  employment  of  counsel  for 
themselves  ;  and  the  allowance  of  a  claim  against  the  county,  in  favor  of  the 
counsel  employed  by  the  commissioners,  for  their  professional  services  reu- 
dered,  is  an  adoption  and  ratification  of  their  employment. 

Appeal  from  the  Circuit  Court  of  Franklin. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  case  originated  in  a  petition  filed  on  the  5th  March, 
1879,  duly  verified  by  affidavit,  by  W.  P.  Jack  and  John  F. 
Jack,  asking  a  mandamus  against  Hon.  James  E.  Moore,  the 
probate  judge  of  said  county,  commanding  and  requiring  him 
to  draw  his  warrant  on  the  county  treasurer,  in  favor  of  the 
petitioners,  for  the  payment  of  a  claim  which  had  been  allowed 
by  the  Commissioners  Court  of  the  county.  The  order  allow- 
ing the  claim,  which  was  made  an  exhibit  to  the  petition,  was 
passed  at  the  regular  August  term  of  said  court,  1878,  and  in 
these  words :     "  Ordered  by  the  court^  that  W.  i*.  Jack   and 
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John  F.  Jack  be,  and  they  are  hereby,  allowed  the  sum  of 
$250,  for  professional  services  as  attorneys  in  the  Probate, 
Circuit,  and  Supreme  Court,  in  1877-8,  in  a  case  of  contest 
of  election,  wherein  J.  K.  Clarke  and  A.  W.  Daviney  were 
plaintiffs,  and  W,  P.  Jack  et  al.  were  defendants,  in  locating 
court-house  of  said  county ;  to  be  paid  out  of  the  county 
treasury,  as  by  law  directed." 

The  contest  referred  to  in  the  order  grew  out  of  a  special 
election,  which  was  held  in  said  county,  under  the  provisions 
of  an  act  of  the  General  Assembly  approved  on  the  24th  Jan- 
uary, 1877,  to  determine  the  location  of  the  county-site. — Ses- 
sion Acts  1876-7,  pp.  185-9.  By  the  5th  section  of  the  act 
it  was  provided,  that  in  the  event  the  result  of  the  election 
should  be  in  favor  of  the  removal  of  the  county-site  to  the 
centre,  or  within  three  miles  thereof,  and  its  permanent  loca- 
tion there,  W.  P.  Jack  and  six  other  persons,  specially  named, 
should  act  as  commissioners  to  select  the  particular  site  for 
the  erection  of  the  court-house  and  jail,  and  report  their 
action  to  the  Commissioners  Court.  The  result  of  the  elec- 
tion, as  determined  from  the  returns  by  the  supervisors  of  the 
election,  was  in  favor  of  the  removal  to  **  Center,"  and  public 
notice  of  the  result  was  given.  On  the  1st  June,  1877,  a  few 
days  after  the  result  of  the  election  was  published,  said  Clarke 
and  Daviney  filed  a  petition  in  the  Probate  Court,  seeking  to 
set  aside  the  election,  and  insisting  that  the  law  under  which 
it  was  held  was  unconstitutional.  Jack  and  the  other  locat- 
ing commissioners  were  made  defendants  to  this  petition,  and 
they  appeared  and  resisted  it;,  but,  on  the  hearing,  the  pro- 
bate judge  overruled  all  their  objections,  held  the  law  to  be 
unconstitutional,  and  declared  the  election  null  and  void. 
The  commissioners  then  removed  the  proceedings,  by  certio- 
rari, into  the  Circuit  Court,  where  judgment  was  rendered, 
sustaining  the  validity  of  the  law,  and  quashing  the  proceed- 
ings had  in  the  Probate  Court  for  want  of  jurisdiction ;  and 
on  appeal  to  this  court,  by  said  Clarke  and  Daviney,  the  judg- 
ment of  the  Circuit  Court  was  affirmed,  as  shown  by  the 
report  of  the  case  (Clarke  &  Daviney  v.  Jack  et  at.,  60  Ala. 
271-80),  where  the  facts  are  stated  in  full. 

The  petition  in  this  case,  after  stating  the  main  facts  relat- 
ing to  the  election  and  the  contest  thereof,  thus  proceeded  : 
"After  service  of  said  petition  of  Clarke  and  Daviney  on  said 
commissioners,  members  of  said  locating  commission  em- 
ployed said  William  P.  Jack  and  James  W.  Bolton,  as  attor- 
neys to  defend  them  in  said  cause  ;  and  at  a  large  meeting  of 
the  citizens  of  said  county,  near  Center,  the  said  W.  P.  Jack 
was  employed  by  members  of  the  locating  commission  as 
leading  counsel,  with  power  to  associate  other  counsel  with 
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him  and  said  Bolton  ;  and  pursuant  to  said  authority,  John 
F.  Jack  and  Walker  &  Shelby  were  associated  with  them. 
Your  petitioners,  in  conjunction  with  said  other  counsel,  con- 
ducted said  cause,  on  behalf  of  said  commissioners,  who  had 
in  charge  the  interest  of  said  county  in  said  suit,  to  a  suc- 
cessful issue ;  and  the  Commissioners  Court  of  said  county, 
recognizing  the  professional  services  of  your  petitioners  as 
aforesaid,  and  as  compensation  for  the  same,  and  further 
recognizing  it  as  a  just,  legal,  and  equitable  claim  against  said 
county,  at  the  regular  August  term  of  said  court,"  made  the 
order  above  copied;  and  that  the  probate  judge  refused  to 
draw  his  warrant  on  the  treasurer  for  the  payment  of  the 
claim,  as  it  was  his  duty  to  do. 

The  probate  judge  demurred  to  the  petition,  assigning 
eight  special  grounds  of  demurrer,  in  substance  as  follows  : 
1st,  that  the  Circuit  Court  had  no  jurisdiction  to  grant  the 
relief  prayed ;  2d,  that  the  petitioners  showed  no  right  to 
the  relief  prayed;  3d,  that  the  order  allowing  the  claim  was 
void :  4th,  that  the  claim  was  not  a  proper  charge  agatnst 
the  county,  but  was  the  personal  debt  of  the  locating  commis- 
sioners ;  5th,  that  the  petitioners'  remedy,  if  any  right  they 
had,  was  by  an  action  at  law  on  the  defendant's  official  bond. 
The  court  sustained  the  demurrer,  on  several  grounds,  and 
dismissed  the  petition  ;  holding  that  the  Commissioners  Court 
had  power  to  compel  obedience  to  its  order,  if  valid,  and 
therefore  the  Circuit  Court  should  not  award  a  mandamus  / 
that  the  petitioners'  claim  was  not  a  proper  charge  against 
the  county,  and  that  the  order  allowing  it  was  void. 

The  judgment  on  the  demurrer,  and  the  refusal  of  the 
mandamus,  are  now  assigned  as  error. 

Watts  &  Sons,  for  appellants. — The  order  allowing  the 
petitioners'  claim  is  valid  on  its  face,  and  creates  a  prima-facie 
right  to  a  warrant  on  the  county  treasurer. — .Comm^rs  v.  Moore, 
5'6  Ala.  28.  The  demurrer  admits  the  facts  stated  in  the 
petition  ;  and  unless  the  facts  stated  show  that  the  court  had 
no  power  to  allow  the  claim  as  a  charge  against  the  county, 
the  right  to  have  it  paid  necessarily  follows.  Counties  are 
corporations,  with  power  to  sue  and  be  sued  (Code,  §  815) ; 
and  'this  involves  the  power  to  employ  counsel  to  prosecute 
or  defend.  In  the  employment  of  counsel,  the  county  can 
only  act  through  its  agent,  the  Commissioners  Court,  who 
must  judge  of  the  necessity,  and  of  the  value  of  the  services 
rendered ;  and  having  the  power  to  employ  counsel  in  the  first 
instance,  the  court  may  recognize  and  pay  for  professional 
services  rendered  without  antecedent  employment. — Dillon 
on  Mun.  Corp.  §§  385, 399  ;  Memphis  v.  Adams,  9  Heiskell,  518, 
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BBICKELL,  C.  J. — When  a  party  has  a  clear  legal  right 
to  demand  from  a  ministerial  officer  the  performance  of  a 
specific  duty,  and  there  is  not  a  defined,  adequate  legal  rem- 
edy, mandamus  from  the  proper  tribunal  is  the  appropriate 
remedy  to  compel  performance.  The  issue  of  warrants  on  the 
county  treasury,  in  payment  of  claims  the  Commissioners 
Court  have  allowed  and  ordered  to  be  paid,  is  a  ministerial 
duty  imposed  on  the  judge  of  probate,  in  the  performance  of 
which  he  has  no  discretion,  unless  the  order  of  allowance  is 
of  itself,  and  on  its  face,  an  absolute  nullity,  imposing  no  duty, 
and  conferring  no  rights.  When  on  its  face  the  allowance  of 
the  claim  is  valid,  and  is  the  instrumentality  for  the  payment 
of  a  claim  chargeable  on  the  county,  he  is  without  discretion — 
his  duty  is  plain  and  simple,  to  issue  the  warrant  on  the 
county  treasury,  in  obedience  to  the  order  of  allowance ;  and 
if  he  refuses,  the  Circuit  Court  of  the  county,  having  a  gen- 
eral jurisdiction  and  superintending  power  over  all  inferior 
tribunals,  and  officers  exercising  ministerial  power  within  its 
territorial  limits,  can  by  mandamus  compel  obedience.  The 
jurisdiction  and  power  of  the  Commissioners  Court  is  ex- 
hausted by  an  allowance  of  the  claim,  and  the  order  that  a 
warrant  on  the  treasury  issue  for  its  payment.  If  the  judge 
of  probate  refuses  obedience,  they  can  not  punish  him — an 
integral  part,  the  presiding  judge  and  clerk  of  the  court^for 
a  contempt,  or  for  neglect  to  perform  his  duty  ;  nor  have  they 
any  remedy  to  correct  his  negligence  or  obstinacy.  The  rem- 
edy is  in  the  general  jurisdiction  and  superintending  power 
of  the  Circuit  Court  of  the  county. 

It  is  true,  that  no  claims  are  chargeable  on  the  county 
treasury,  nor  can  be  paid  therefrom,  except  such  as  the  law 
imposes  on  the  county,  or  empowers  it  to  contract.  No  offi- 
cer of  the  county  can  charge  it  with  the  payment  of  other 
claims,  however  meritorious  the  consideration,  or  whatever 
may  be  the  benefit  the  county  may  derive  and  enjoy  from 
them.  But  it  must  not  be  understood  that  the  statutes  enu- 
merate every  claim  chargeable  on  the  county,  and  that  no 
other  claims  than  such  as  are  enumerated  can  be  charged 
upon  it.  The  county  is  a  body  corporate,  compelled  or  sub- 
ject to  suit  as  a  corporation,  in  several  instances  expressed 
in  the  statutes  ;  and  yet  there  is  no  express  provision  empow- 
ering it  to  employ  and  compensate  counsel  for  the  prosecu- 
tion or  defense  of  suits.  The  employment  is  a  necessity,  for 
an  appearance  by  person  is  a  mere  impossibility.  Compen- 
sation of  counsel  is  a  claim  upon  the  county,  which  it  lies 
within  the  jurisdiction  of  the  Commissioners  Court  to  allow, 
and  order  paid  from  the  county  treasury.  Of  what  avail 
would  be  the  capacity  of  the  county  to  sue,  if  counsel  could 
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Dot  be  retained  for  the  prosecution  of  the  suit?  What  secu- 
rity has  the  county  against  wrongful,  vexatious  suits,  founded 
on  unjust  demands  the  Commissioners  Court  refuse  to  allow, 
or  are  lured  into  an  improvident  allowance  of,  if  counsel  can 
not  be  employed  to  defend?  The  employment  of  counsel  is 
a  necessary  incident  to  the  capacity  of  suing  and  being  sued  ; 
and  compensation  to  them  is  a  just  claim  against  the  county. 

The  Court  of  County  Commissioners  has  control  of  all  the 
property  of  the  county.  A  duty  resting  upon  them  is  the 
erection  and  keeping  in  repair  the  court-house  and  jail ;  and 
for  these  purposes,  they  may  make  all  necessary  contracts. 
Code  of  1876,  §§  817-18-20-23.  The  location  of  the  county- 
site — the  place  at  which  the  court-house  and  jail  are  to  be 
erected  and  kept  in  repair,  the  courts  of  the  county  to  be 
open,  and  all  county  offices  established — is  the  matter  not 
peculiarly  of  individual,  but  of  common  concern  to  all  the 
citizens  of  the  county.  When  in  reference  to  it  litigation 
arises,  it  can  rarely  assume  a  form  in  which  the  Commission- 
ers Court,  the  representative  of  the  corporate  power  of  the 
county,  legislative,  judicial  and  executive,  can  stand  as  an  idle, 
indifferent  spectator,  whatever  may  be  the  particular  inter- 
ests or  views  of  the  individuals  composing  it.  These  interests 
and  views  should  be  abnegated,  and  the  interests  of  the  county 
alone  regarded ;  and  the  highest  exponent  of  these  interests 
is  the  will  of  the  majority  of  the  electors,  expressed  at  the 
ballot-box  according  to  law,  when  its  expression  is  by  law 
required. 

The  litigation  in  which  the  commissioners  for  the  location 
of  the  county-site  for  Franklin  were  involved,  was  in  conse- 
quence of  their  obedience  to  the  law  from  which  they  derived 
authority.  In  the  performance  of  a  public  duty,  it  was  com- 
petent for  the  Commissioners  Court  to  have  employed  coun- 
sel to  defend  the  proceedings  instituted  against  them.  The 
county  was,  in  fact,  the  real  party  in  interest,  and  not  the 
commissioners,  who  were  the  parties  by  name.  Though  these 
commissioners,  without  authority  from  the  Court  of  County 
Commissioners,  employed  the  counsel,  their  act  was  capable 
of  ratification  by  the  county  commissioners.  They  could 
adopt  it  as  their  own,  if  they  deemed  it  prudent  so  to  do. 
The  allowance  by  the  court  of  the  claim  of  the  attorneys  for 
compensation,  and  the  order  for  its  payment,  was  a  ratifica- 
tion of  their  employment,  acting  retrospectively — placing  the 
court  and  the  county  in  the  same  relation  to  the  attorneys  in 
which  they  would  have  stood  if  the  employment  had  proceed- 
ed originally  from  the  court. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Williams  v.  Glover. 

Action  for  Bent  Beserved  by  Written  Lease. 

1.  Riparian  rights  on  navigable  river. — When  a  person  owns  lands  on  a  nav- 
igable river,  or  an  island  in  the  river,  his  ownership  extends  to  the  margin  of 
the  water  at  ordinary  stage,  and  embraces  the  land  between  high  and  low  water 
mark. 

2.  Contract;  general  rule  of  construction.— Yavtiea,  when  competent  to  con- 
tract, may  make  their  own  contracts,  and  the  courts  will  not  relieve  them  from 
the  hardships  of  a  bad  bargain  ;  yet,  in  construing  a  written  contract  which 
is  not  clearly  expressed,  it  is  permissible  to  look  at  the  eflect  or  result  of  differ- 
ent constructions,  with  a  view  to  ascertain  the  intention  of  the  parties. 

3.  Lease  construed,  as  to  quantity  of  land  for  which  rent  teas  reserved. — Under 
a  written  lease  of  a  tract  of  land  situated  on  an  island  in  the  Tennessee  river, 
described  as  "all  the  lands  on  the  island  owned  by  the  said"  lessor,  with  a 
specified  exception,  "said  lands  to  be  hereafter  measured,  to  ascertain  the 
amount  of  the  same  ;"  the  rent  reserved  being  "eight  per-cent.  per  annum  on 
the  value  of  said  lands,  estimated  at  $35  per  acre  ;"  held,  that  the  rent  was  to 
be  estimated  on  the  number  of  acres  in  the  entire  tract,  and  was  not  limited 
to  the  cultivable  portion  ;  but  that  the  road-bed  and  right  of  way  of  a  railroad 
company,  acquired  by  it  pripr  to  the  lease,  should  be  deducted. 

4.  Parol  evidence ;  admissibility  and  relevancy  in  construing  written  contract. 
In  the  construction  of  a  written  lease,  with  the  view  of  determining  whether 
the  rent  per  acre  reserved  was  to  be  estimated  on  the  entire  tract,  or  on  the 
cultivable  portion  only,  it  is  not  permissible  to  prove  that  another  person  had 
offered  the  stipulated  price  estimated  on  the  entire  tract. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  WiUiam  Williams  individually, 
and  William  Williams  and  William- E.  Williams  as  executors 
of  the  last  will  and  testament  of  James  Williams,  deceased, 
against  William  C.  Glover ;  and  was  commenced  on  the  18th 
September,  1876,  The  complaint,  as  amended,  contained  the 
common  counts,  and  a  special  count  for  the  rent  reserved  by 
a  written  lease,  which  was  read  in  evidence  on  the  trial,  and 
which,  as  set  out  in  the  bill  of  exceptions,  was  in  these  words: 
"  This  article  of  agreement,  made  and  entered  into  this  2d 
day  of  January,  1871,  between  William  Williams,  for  himself 
and  the  heirs  of  James  Williams,  deceased,  of  the  one  part" 
[and  William  C.  Glover,  of  the  other  part?],  "  witnesseth, 
that  the  said  William  Williams,  for  himself  and  the  heirs 
aforesaid,  hath  this  day  leased,  and  to  farm  let,  to  the  said 
Glover,  the  following  described  tract  or  parcel  of  land— that 
is  to  say,  all  the  lands  on  the  island  owned  by  the  said  Wil- 
liams and  the  above  na,med  heirs,  opposite  Bridgeport  in  the 
county  of  Jackson,  State  of  Alabama,  except  that  part  which 
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the  said  Williams  has  agreed  to  sell  to  R.  L.  Hembree ;  also, 
all  the  land  in  and  around  the  town  of  Bridgeport,  owned  by 
said  Williams  and  said  heirs,  being  the  same  bought  by 
James  E.  Williams  of  Joel  B.  Arundale  ;  said  lands  to  be 
hereafter  measured,  to  ascertain  the  amount  of  same ;  the 
above  lease  being  for  the  term  of  five  years,  from  the  1st  day 
of  January,  1871.  And  the  said  Glover,  on  his  part,  agrees 
•to  pay  to  the  said  Williams,  at  the  expiration  of  each  year, 
eight  per-cent.  (8  pr.  ct.J  per  annum  on  the  value  of  said  lands, 
estimated  at  thirty-five  dollars  ($35)  per  acre.  And  the  said 
Glover  furthermore  agrees  to  clear  up  all  the  above  described 
lands,  and  cut  the  necessary  ditches  upon  the  island  lands; 
and  to  restore  the  whole  to  said  Williams,  in  good  farm-like 
condition  for  cultivation,  at  the  expiration  of  the  five  years, 
except  as  to  clearing  the  lands  on  the  south  side  of  the  branch 
on  the  I  Bridgeport  lands.  The  said  Glover  agrees,  also,  to 
fill  up  all  gullies  on  the  hill-sides,  with  brush  or  other  mate- 
rial, so  far  as  may  be  necessary  to  stop  the  washes.  The 
said  Williams  agrees  to  put  the  said  Glover  in  peaceable  pos- 
session of  the  said  lands,  and  secure  him  in  the  same  for  the 
term  aforesaid.  In  witness  whereof,  the  said  parties  have 
signed  the  above  agreement  in  duplicate."  (Signed  by  both 
parties.) 

On  this  lease,  it  was  admitted  that  $800  was  paid  for  the 
rent  of  the  year  1871,  $800  for  1872,  and  the  same  amount  for 
each  of  the  years  1873  and  1874 ;  and  the  action  was  brought 
to  recover  the  balance  due,  the  amount  of  which  was  contro- 
verted. The  defendant  pleaded,  "  in  short  by  consent,"  pay- 
ment, and  set-off ;  and  the  cause  was  tried  on  issue  joined  on 
these  pleas.  On  the  trial,  as  the  bill  of  exceptions  states,  the 
plaintifT  read  the  written  lease  in  evidence,  and  introduced 
one  Foster  as  a  witness,  "  who  was  the  county  surveyor,  and 
who  produced  certain  surveys  of  the  lands  mentioned  in  the 
lease,  and  proved  that  the  same  had  been  by  him  measured, 
at  the  direction  of  the  plaintiff,  between  the  20th  January, 
1871,  and  the  last  of  the  year  1875;  and  that  the  entire  tract 
contained  345  acres.  Plaintiff  here  rested  his  case.  Said 
•witness  stated,  on  cross-examination  by  defendant,  that  of  said 
entire  tract  so  surveyed,  on  the  island  in  the  Tennessee  river, 
twelve  acres  thereof  consisted  of  that  portion  of  the  island  be- 
tween the  low  water,  or  usual  flow  of  the  river,  and  the  top 
of  the  bank  ;  nine  acres  and  one  half  of  woodland  on  the  right 
,  bank  of  the  river,  and  near  the  town  of  Bridgeport,  described 
in  the  exception  mentioned  in  the  last  paragraph  of  the  lease; 
eleven  acres  and  one  half  consisted  of  the  fill  and  road-bed  of 
the  Memphis  &  Chattanooga  Railroad,  which  crosses  through 
said  island,  and  excavations  made  along  said  road-bed  at  and 
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near  said  fill  or  embankment,  and  of  a  road-way  to  the  Hem- 
bree  lands,  more  [none  ?]  of  which  was  susceptible  of  cultiva- 
tion. Plaintiff  moved  to  exclude  said  statement  of  the  wit- 
ness, and  not  permit  it  to  go  to  the  jury  as  evidence,  because 
it  was  illegal,  irrelevant  and  inadmissible  ;  and  in  this  connec- 
tion, plaintiff  invoked  the  court  to  inspect  the  written  contract, 
and  to  interpret  the  same."  Thereupon,  the  court  inspected 
the  lease,  "  and  gave  a  construction  to  the  same,  declaring 
that  the  defendant  was  entitled  to  an  abatement  on  the  rent, 
for  so  much  of  the  lands  as  was  situated  between  the  top,  or 
outer  banks  of  the  island,  and  the  low  water,  or  ordinary  flow 
of  the  river ;  and  that  the  testimony  offered  to  that  end  was 
legal  and  competent.  The  court  did  not  then  announce  any 
other  opinion  upon  the  admissibility  or  legality  of  said  evi- 
dence objected  to,  nor  was  the  same  withdrawn  from  the 
jury. 

*'  Said  witness  further  stated,  that  the  said  lands  between 
the  low  water  and  the  top  of  the  banks  was  not  susceptible 
of  cultivation,  and  some  was  in  timber  and  other  growth  ; 
that  the  portion  of  the  land  included  in  the  road-bed  to  the 
Hembree  lands,  and  the  fill  and  excavations  of  the  said  rail- 
road, to  the  amount  of  eleven  acres  and  a  half,  were  not  sus- 
ceptible of  cultivation ;  and  that  nine  acres  and  42-lOOths, 
near  Bridgeport,  was  in  timber  and  hill-side,  and  unsuited  to 
cultivation.  Plaintiff  then  introduced  A.  Gunter  as  a  witness, 
who  resides  at  Bridgeport,  near  said  island,  and  who  testified, 
that  so  much  as  two  acres  of  the  excavations  along  the  line  of 
said  railroad-bed  was  susceptible  of  cultivation  ;  that  ^  the 
lower  or  south  side  of  the  fill  it  was  in  a  state  of  cultivation, 
up  to  the  foot  of  the  fill ;  that  corn  grew  well  in  the  bottoms 
of  these  excavations,  and  that  to  the  extent  of  two  acres  they 
were  and  have  been  cultivated.  Said  witness  further  stated, 
that  since  the  expiration  of  the  defendant's  lease, JR.  A.  Jones, 
the  present  proprietor  of  a  portion  of  the  lands,  had  in  fact 
cleared  up  and  put  in  cultivation  a  strip  of  land  between  the 
low  water  and  the  top  of  the  bank,  of  the  length  of  fifty  yards 
by  one  rod  or  more  in  width,  and  had  cleared  up  or  deadened 
another  strip  of  somewhat  like  dimensions,  on  the  west  bank 
of  the  islanfl ;  and  that  he  had  not  so  carefully  examined  the 
eastern  bank.  Plaintiff'  offered  to  prove  by  this  witness,  that 
on  the  2d  January,  1871,  he  proposed  to  lease  the  land  to 
witness  and  his  son,  the  entire  tract  of  land  to  be  included,  at 
the  rental  value  of  $35  per  acre,  eight  per-cent.  on  cash  value; 
that  preference  was  given  to  defendant,  at  his  option,  defend- 
ant went  into  possession,  &c.  The  court  refused  to  permit 
plaintiff  to  prove  these  facts,  under  its  holdings  and  rulings, 
and  plaintiff  excepted.     The  plaintiff  testified,  that,  in  making 
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up  his  account  against  the  defendant,  he  had  voluntarily 
omitted  as  much  as  nine  acres,  for  the  land  covered  by  the 
railroad  fill  or  embankment,  and  the  road-way  granted  to 
said  Hembree,  and  did  not  now  seek  a  recovery  therefor. 
This  was  all  the  evidence  on  these  points ;  and  to  the  rulings 
and  opinion  of  the  court  thereon  the  plaintiff  severally 
objected  and  excepted.  To  the  opinion  and  judgment  of  the 
court  in  allowing  defendant  to  prove  by  said  i'oster  the  quan- 
tity of  land  in  the  tract  between  the  top  of  the  bank  and  low 
water,  and  that  the  same  was  not  susceptible  of  cultivation, 
plaintiff  excepted ;  and  to  the  opinion  and  judgment  of  the 
court  in  allowing  the  defendant  to  prove  the  quantity  of  land 
contained  in  the  railroad  embankment  and  excavation  along 
it  which  was  unfit  for  cultivation,  and  not  susceptible  of  culti- 
vation, so  far  as  the  same  exceeded  in  quantity  that  remitted 
by  plaintiff,  plaintiff  excepted  ;  and  to  the  judgment  and  opin- 
ion of  the  court  in  the  construction  of  the  contract  of  lease 
and  its  stipulations,  as  to  plaintiff's  right  to  recover  thereun- 
der, and  as  to  the  quantity  of  land  for  which  he  had  the  right 
of  recovery,  plaintiff  excepts  ;  and  to  the  judgment  and  opin- 
ion of  the  court  in  referring  to  the  jury  the  said  matter  of  the 
quantity  of  land  for  which  plaintiff'  had  the  right  to  recover, 
and  limiting  it  so  as  to  exclude  from  their  consideration  any 
part  less  than  tlie  whole  or  entire  tract,  and  in  not  limiting  it 
to  the  quantity  of  land  which  plaintiff  had  voluntarily  remit- 
ted ;  and  to  the  action,  opinion  and  judgment  of  the  court,  in 
not  determining  this  to  be,  under  the.  lease,  a  question  of  law 
for  j\jdicial  interpretation,  and  not  of  fact  for  the  jury,  plain- 
tiff excepts ;  and  to  the  admission  of  said  testimony  herein- 
before set  out,  and  to  each  and  every  part  thereof,  plaintiff 
excepts;  and  to  the  exclusion  of  the  offered  testimony  of 
Gunter,  he  excepts. 

"After  all  the  evidence  in  the  cause  had  been  given  in, 
which  consisted  of  matters  of  account  and  set-off,  in  no  wise 
material  to  this  point,  as  is  admitted  by  counsel,  the  court 
charged  the  jury,  among  other  things,  that  the  plaintiff  had 
the  right  to  recover  rent  for  the  nine  acres  of  land  in  timber, 
on  the  Bridgeport  side  of  the  river,  and  mentioned  as  the 
excepted  land  in  the  lease ;  but  that  plaintiff  wofuld  have  no 
right  to  recover  for  the  lands  on  the  island  between  low  water 
and  the  top  of  the  bank.  And  the  court  also  charged^  the 
jury,  at  the  request  in  writing  of  the  defendant,  that  if  the 
defendant  offered  to  clear  the  nine  and  42-100  acres  of  land 
on  the  Bridgeport  side,  and  cultivate  the  same,  and  plaintiff 
objected  to  its  being  cleared,  and  said  land  could  not  be  cul- 
tivated without  clearing,  plaintiff  would  not  be  entitled  to 
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rent  for  said  nine  acres ;  to  the  giving  of  which  charge,  plain- 
tiff excepts." 

The  rulings  of  the  court  on  the  evidence,  and  in  the  con- 
struction of  the  lease,  and  the  charges  to  which  exceptions 
were  reserved,  are  now  assigned  as  error, 

Robinson  &  Brown,  for  appellant. 

Brandon  &  Jones,  contra. 

STONE,"  J. — A  proper  construction  of  the  contract  of  lease 
solves  the  only  material  question  raised  by  this  record.  Wil- 
liams let  to  Glover  a  tract  of  land  near  Bridgeport,  in  Jack- 
son county,  by  written  lease ;  the  letting  to  continue  five  years, 
and  the  rent  to  be  paid  annually.  Part,  probably  a  large  part 
of  the  tract,  is  an  island  in  the  Tennessee  river,  and,  of  course, 
borders  on  the  river.  Some  twelve  acres  of  the  tract  lie 
between  high  and  low  water  mark,  and  is  covered  with  water 
in  high  floods.  Another  portion  of  the  land  was  in  timber, 
about  nine  and  a  half  acres  :  and  there  is  a  stipulation  in  the 
lease,  excepting  that  part  from  the  obligation  the  tenant 
assumed  to  clear  up  the  land.  This  woodland  piece,  it  seems, 
was  neither  to  be  cleared  nor  cultivated.  The  plaintiff,  on 
the  trial,  remitted  all  claim  for  rent  for  the  nine  and  a  half 
acres  of  woodland.  A  railroad  track  crosses  the  island,  and 
its  embankment  and  the  excavations  cover  another  portion  of 
the  tract,  probably  about  eleven  acres.  Appellant  here  (plain- 
tiff below)  claims  that  the  tenant  shall  pay  the  agreed  rent 
per  acre  for  the  entire  tract,  including  the  uncultivable  as 
well  as  the  cultivable  portions ;  and  the  appellee  claims  he 
shall  not  be  charged  with  rent  for  the  lands  between  high  and 
low  water  marks,  nor  for  the  lands  covered  by  the  railroad 
embankment  and  excavation. 

The  ownership  of  plaintiff  extends  to  the  margin  of  the 
water,  at  ordinary  stage,  and  hence  embraces  the  land  between 
high  and  low  water  marks. — Bullock  v.  Wilson,  2  Por.  436 ; 
Mayor  v.  Eslava,  9  Por.  577  ;  Hoivard  v.  Ingersoll,  17  Ala.  780, 
791 ;  3  Kent's  Com.,  marg.  427,  note  d. 

The  terms  of  the  written  lease  are,  that  "  the  said  Glover, 
on  his  part,  agrees  to  pay  to  the  said  Williams,  at  the  expira- 
tion of  each  year,  eight  per  cent.  (8  pr.  ct.)  per  annum  on  the 
value  of  said  lands,  estimated  at  thirty-five  dollars  ($35)  per 
acre."  It  had  been  previously  stipulated  in  the  lease,  that 
"  said  lands  [were]  to  be  hereafter  measured,  to  ascertain 
amount  of  same."  If  this  had  been  a  contract  of  sale  and 
purchase,  the  lands  to  be  afterwards  measured  to  ascertain 
the  quantity,  and  the  purchaser  to  pay  thirty-five  dollars  per 

(13) 
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acre,  no  one  would  question  his  liability  to  pay  at  that  rate 
for  the  entire  tract,  including  every  description  of  land, 
whether  cultivable  or  not.  We  think  the  proper  construction 
of  the  contract  is,  that  the  tenant  was  to  pay  the  agreed  rent 
per  acre  for  the  entire  tract,  for  the  following,  among  other 
reasons  :  The  lands  are  described  as  said  lands — not  as  the 
cultivated  part  of  said  lands.  These  were  to  be  measured, 
that  the  amount  of  rent  should  be  ascertained,  at  a  given 
price  per  acre.  The  rent  was  to  be  eight  per-cent.  per  annum, 
on  a  stipulated  value  of  the  lands  per  acre.  Now,  eight  per 
cent,  per  annum  is  the  rate  of  interest  fixed  by  our  statute, 
for  the  loan  or  forbearance  of  money.  Eight  per-cent.  per 
annum,  on  the  value  of  real  estate,  is  certainly  a  very  moder- 
ate rent.  If  the  eight  per-cent.  be  limited  to  the  cultivated 
portion,  what  compensation  has  the  landlord  for  his  invest- 
ment in  the  uncultivated  part  ?  True,  parties  may  make  their 
own  contracts,  and  it  is  not  for  us  to  relieve  them  from  the 
hardships  of  a  bad  bargain.  Still,  we  may  look  at  those 
results  in  interpreting  a  contract,  which  is  not  ns  clearly 
expressed  as  it  might  have  been.  Lastly,  the  parties,  by  the 
terms  of  the  lease,  show  the  rent  was  graduated  by  the  value 
of  the  lands,  and  not  by  the  value  of  the  use  and  occupation. 
We  think,  however,  if  the  railroad  company  had  condemned, 
or  otherwise  acquired,  a  road-bed  and  right  of  way,  the  land 
thus  covered  should  be  excluded  from  the  computation.  Of 
such  part,  Williams  could  not  put  Glover  in  possession. 

The  Circuit  Court  did  not  err  in  excluding  the  testimony 
of  Gunter,  that  he  had  offered  the  same  rent,  to  be  computed 
for  the  whole  tract.  The  interpretation  of  the  contract  can 
not  be  aided  in  that  way.— TVtwwer  v.  Railroad  Co.,  60  Ala. 
621,643. 

Beversed  and  remanded. 


Kaislei*    i?.    Mayor    and    Council    of 

Athens. 

Action  against  Municipal  Corporation,  to  recover  Taxes  coUected- 
under  Unconstitutional  Laiv. 

1.  When  action  lies  against  municipal  corporation,  to  recover  illegal  taxe^. — An 
action  lies  against  a  municipal  corporation,  to  recover  back  taxes  illegally  as* 
sessed  and  collected  under  an  unconstitutional  law  ;  but,  to  support  such  an 
action,  the  plaintiff  must  show,  not  only  that  the  tax  is  illegal  and  void,  and 
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that  the  money  has  been  paid  over  to  the  corporation  by  the  collecting  officer, 
but  also  that  it  was  paid  uuder  compulsion,  or  its  legal  equivalent. 

2.  Same;  whether  payment  is  volunlary  or  compulsory. — A  payment  by  the 
tax-payer,  whether  made  to  procure  tlie  release  ot  a  seizure  already  made 
under  a  tax-warrant,  or  to  prevent  a  seizure  threatened  and  immediately  ap- 
prehended, accompanied  with  a  protest,  and  notice  of  an  intention  to  sue  to 
recover  back  the  money,  is  compulsory,  and  the  money  may  be  recovered  ;  but 
a  payment  before  demand  made  by  the  collector,  or  before  any  threat  or  step 
on  his  part  indicating  un  intention  to  levy,  is  voluntary,  though  accompanied 
with  a  protest  and  notice  of  an  intention  to  sue. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.W.  B.  Wood. 

This  action  was  brought  by  Charles  "VV.  Raisler,  against  the 
corporate  authorities  of  the  town  of  Athens  ;  and  was  com- 
menced before  a  justice  of  the  peace,  on  the  11th  March, 
1880.  On  appeal  to  the  Circuit  Court,  the  plaintiff  there 
filed  a  complaint,  in  which  he  claimed  $19.33,  alleged  to  have 
been  illegally  assessed  and  collected  by  the  defendant,  "  as 
a  special  school-house  tax  for  the  year  1879,"  and  to  have 
been  paid  by  the  plaintiff  under  protest  and  legal  compul- 
sion, and  to  avoid  a  seizure  and  sale  of  his  property  by  the 
collector.  The  defendant  pleaded  "  the  general  issue,  in 
short  by  consent,  with  leave  to  give  any  special  matter  in  evi- 
dence "  ;  and  the  cause  was  heard  and  decided  by  the  court, 
without  the  intervention  of  a  jury. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "it  was  ad- 
mitted by  the  defendant  that  its  tax-collector,  James  H. 
Mingea,  collected  of  the  plaintiff,  on  the  16th  January,  1880, 
$19.33,  as  a  special  school-house  tax,  assessed  on  his  property 
by  the  defendant,  and  paid  the  same  over  to  said  defendant 
on  the  1st  March,  1880  ;  and  that  the  payment  of  said  tax  by 
the  plaintiff  was  accompanied  by  the  presentation  to  said  col- 
lector of  a  written  statement  of  protest,"  which  is  set  out,  asfol- 
lows  ',  "If  the  $19.33  now  demanded  of  me,  as  a  tax  levied  by 
the  corporation  of  Athens,  has  been  assessed  as  the  school- 
house  tax,  and  under  an  act  authorizing  the  mayor  and  council 
of  the  town  of  Athens  to  assess  and  collect  a  special  tax  to 
build  a  school-house,  approved  Feb.  13th,  1879  ;  this  I  pro- 
test against  as  illegal,  but,  to  avoid  seizure  and  sale  of  my 
property,  I  pay  it,  with  notice  that  I  will  test  the  validity  of 
this  part  of  the  assessment,  and  sue  to  recover  the  money 
back,  if  the  tax  is  found  to  be  illegal."  This  was  signed  by 
the  plaintiff,  addressed  to  the  tax-collector,  and  by  him  in- 
dorsed, "  Service  acknowledged  this  16th  January." 

"  The  plaintiff  testified  that,  to  the  best  of  his  recollection, 
the  special  school-house  tax,  together  with  his  other  corpora- 
tion taxes,  had  been  demanded  of  him  several  times  by  said 
collector,  after  the  1st  December,  1879  ;  that  he  had  offered 
to  pay,  and  made  a  tender  of  all  his  corporation  taxes,  except 
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said  special  school-liouse  tax,  which  said  collector  refused  to 
receive  ;  that  on  one  occasion  said  collector  informed  him 
that,  after  a  given  time,  he  would  proceed  to  enforce  payment 
of  his  taxes  by  sale  of  property  ;  that  he  told  said  collector, 
on  the  16th  January,  1880,  that  he  would  pay  said  special 
school-house  tax  under  protest,  and  handed  him  said  written 
statement  of  protest,  and  advised  him  to  consult  the  mayor 
before  acting  in  the  matter  ;  that  the  tax-collector  left  his 
store  with  said  written  protest,  and  shortly  returned,  and 
stated  that  he  was  instructed  to  collect  the  tax  and  receive  it 
under  said  protest."  One.  Crawford,  who  was  a  clerk  in  the 
plaintiffs  store,  "  testified  that  he  had  several  times  heard 
plaintiff  and  the  tax-collector  talking  in  the  store  about  plain- 
tiffs corporation  taxes,  but  did  not  remember  what  they  said, 
or  which  one  of  them  commenced  the  conversations  ;  that  he 
never  heard  the  collector  make  demand  of  the  taxes."  James 
H.  Mingea,  the  tax-collector,  "  testified  that,  on  the  16th  Jan- 
uary, 1880,  after  the  delivery  to  him  of  said  written  protest, 
he  collected  for  the  plaintiff  the  sum  of  $19.33,  as  the  special 
school-house  tax  assessed  by  the  corporation  on  the  plaintiff's 
property,  and  paid  the  same  over  to  the  defendant  before  the 
institution  of  this  suit;  that  he  had  not  demanded  this  tax  of  the 
plaintiff ;  that  he  was  frequently  in  plaintiff's  store,  and  said 
special  tax  had  been  several  times  mentioned  between  them,  but 
the  conversations  were  always  brought  up  by  plaintiff ;  that  he 
had  no  recollection  of  its  being  first  mentioned  by  himself  to 
plaintiff ;  that  between  the  1st  and  16th  January,  1880,  in 
answer  to  a  question  by  plaintiff,  he  stated  that  he  would, 
after  the  end  of  the  month,  proceed  to  enforce  payment  of 
all  the  town  taxes  that  were  unpaid." 

This  was  all  the  evidence  relating  to  the  circumstances 
under  which  the  money  was  paid  to  the  collector,  or  tending 
to  show  whether  the  payment  was  voluntary  or  compulsory. 
The  law  under  which  the  special  tax  was  assessed  (and  which 
may  be  found  in  the  Session  Acts  1878--9,  p.  453),  and  the 
proceedings  of  the  corporate  authorities  in  the  matter  of  the 
assessment,  were  read  in  evidence  ;  but  they  are  not  material 
to  an  understanding  of  the  case,  as  here  presented.  An  ordi- 
nance of  the  corporation  was  also  read  in  evidence,  which 
was  of  force  in  1879-80,  authorizing  and  requiring  the  tax- 
collector  "to  proceed,  on  and  after  the  first  day  in  December 
in  each  year,  after  giving  thirty  days'  notice  by  advertisement 
in  a  newspaper  published  in  the  town  of  Athens,  to  sell  all 
property,  real  or  personal,  upon  which  taxes  are  due  and 
unpaid ;"  and  the  charter  of  the  town,  approved  March  8th, 
1871,  which  provides,  among  other  things,  that  all  taxes, 
assessed  or  levied  under  the  authority  conferred  by  it,  "shall 
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have  the*  force  and  effect  of  a  judgment  and  execution  at  law, 
and  shall  constitute  a  lien  on  the  property  assessed,"  &c. 

On  all  the  evidence  adduced,  the  court  found  the  issue  in 
favor  of  the  defendant,  and  rendered  judgment  for  costs 
against  the  plaintiff ;  and  this  judgment  and  decision,  to  which 
the  plaintiff  excepted,  is  now  assigned  q,s  error. 

Cabaniss  &  Ward,  for  appellant. — Tho  ordinance  of  the 
corporation  authorized  the  collector  to  seize  and  sell  property 
after  the  1st  December ;  and  it  was  not  necessary  that  the 
plaintiff  should  wait  until  his  property  was  actually  seized. 
The  officer  being  authorized  to  seize  and  sell,  the  tax-payer 
is  justified  in  supposing  that  he  will  do  so ;  and  if  he  pays 
the  mone}'  under  protest,  with  notice  of  his  intention  to  con- 
test the  legality  of  the  tax,  as  here,  he  may  recover  it  by 
action. — Cooley  on  Taxation,  568 ;  Totvn  Council  v.  Burnett, 
34  Ala.  407.  "  Taxes  illegally  assessed  and  paid  may  always 
be  recovered  back,  if  the  collector  understands  from  the 
payer  that  the  taxes  are  regarded  as  illegal,  and  that  suit 
will  be  instituted  to  compel  the  refunding  of  them." — Erskine 
V.  Van  Arsdale,  15  Wallace,  77. 

McClellan  &  MoClellan,  contra. — Under   the  facts  dis- 
closed by  the  record,  the  payment  was  voluntary,   and  the 
money  can  not  be  recovered  back. — i  Brickell's  Digest,  39, 
§  301,  and  cases  there  cited  ;  also,  Coolev  on  Taxatiop,  565  ; 
2  Dillon  on  Mun.  Corp.  751 ;  50  Ala.  307";  61  Ala.  560 ;  1  U. 
S.  Dig.  N.  S.  489,  §  9  ;  2  7&.  477,  §§  13,  14  ;  3  Ih.  449,  §  9  ; 
9  lb.  506,  §§  13,  1 9,  20.     A  mere  payment  under  protest,  when 
there  has  been  no  actual  levy  or  seizure,  and  none  is  immi- 
nent or  threatened,  is  not  made  under  legal  compulsion,  and 
the  money  can  not  be  recovered  back. — Cooley  on  Taxation, 
565  ;  2  Dillon,  M.  C.   751 ;  16  Kansas,  587  ;  59  Tenn.  453 
5  Otto,   U.  S.   210  ;  58  Indiana,  581 ;  13  Gray,  Mass.  476 
46  Cal.  589  ;  46  Indiana,  552 ;  115  Mass.  367  ;  8  Kansas,  431 
34  Mich.  170;  5  Gush.  115;  51  Barbour,  159;  44  Mo.  436 
4  Gill,  425  ;  5  Gill,  244  ;  31  Penn .  73  ;  8  U.  S.  Dig.  (N.  S.)  543 
§  25;  7  lb.  557,  §  13;  6  lb.  498,  §§  13-16;  5  lb.  515,  §  9 
4  lb.  462,  §  15. 

SOMERVILLE,  J. — The  action  of  assumpsit  will  properly 
lie  to  recover  back  from  a  municipal  corporation,  or  county, 
taxes  illegally  assessed  and  collected  under  an  unconstitu- 
tional law. —  Wiley  v.  Parmer,  14  Ala.  627.  To  support  a 
recovery,  however,  the  plaintiff  must  not  only  show  the  tax 
in  question  to  be  illegal  and  void,  as  opposed  to  being  merely 
irregular,  but  that  it  has  been  paid  over  by  the  collector,  and 
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received  to  the  use  of  the  municipality  or  county  which  is 
sued ;  and  that  it  was  paid  "  under  compulsion,  or  the  legal 
equivalent."— Cooley  on  Taxation,  565. 

It  is  a  settled  principle  of  law  generally,  in  this  State,  that 
money  voluntarily  paid,  through  ignorance  or  mistake  of  law, 
with  a  full  knowledge  of  all  the  facts,  can  not  be  recovered  by 
action  in  the  courts. —  Toum  Council  of  Cahal)a  v.  Burnett,  34 
Ala.  40 ;  1  Brick.  Dig.  p.  39,  §  301.  What  is  a  voluntary  pay- 
ment, in  the  case  of  taxes,  is  not  always  so  clear.  But  it  must 
be  made  under  circumstances  tantamount  to  legal  compul- 
sion— either  to  release  a  seizure  already  made  under  a  tax- 
warrant,  or  to  prevent  one  which  is  immediately  apprehended. 
If  a  demand  is  made  by  the  collecting  officer,  accompanied 
by  a  threat  to  levy  for  sale  in  case  of  refusal,  or  any  equiva- 
lent expression  of  intention,  and  a  payment  made  under  pro- 
test, with  notice  that  suit  will  be  instituted  to  recover  back 
the  taxes  thus  paid,  we  think  this  is  sufficient  to  show  that 
the  payment  was  involuntary,  as  being  under  compulsion.  It 
is  not  necessary  to  await  an  actual  seizure. — Cooley  on  Tax- 
ation, 568-9  ;  Erskine  v.  Van  Arsdale,  15  Wall.  75  ;  Gachet  v. 
McCall,  50  Ala.  307 ;  2  Dillon  Mun.  Cor.  751. 

But  any  payment  made  by  the  tax-payer  before  demand 
made  by  the  collector,  or  before  any  threat  or  step  on  his 
part  indicating  an  intention  to  levy  under  the  warrant,  is  vol- 
untary, within  the  meaning  the  law,  and  is  not  under  compul- 
sion.— ^Cooley  on  Tax.  569,  note  3,  and  cases  cited ;  Union 
Bank  v.  New  York,  51  Barb.  (N.  Y.)  159. 

The  amount  claimed  in  this  case  being  less  than  the  sum 
of  twenty  dollars,  the  cause  was  tried  by  the  court  below, 
without  the  intervention  of  a  jury,  as  provided  by  statute  in 
all  cases  of  appeal  from  justices  of  the  peace  to  the  Circuit 
Court. — Code  of  1876,  §  3122.  The  evidence  is  conflicting ; 
and  the  circuit  judge  having  had  the  advantage  of  hearing  the 
witnesses  on  oral  examination,  we  are  not  prepared  to  say 
that  his  judgment,  when  tested  by  the  above  principles,  is 
erroneous.  And  the  payment  being  held  to  be  voluntary,  the 
alleged  unconstitutionality  of  the  law,  and  questions  as  to  the 
irregularity  of  the  assessment,  become  immaterial. — Cooley 
on  Tax.  565. 

Affirmed. 
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Talmadge's  Adm'r  v,  Talmadge. 

Statutory  Real  Action  in  nature  of  Ejectment,  by  Administrator 
against  Widow. 

1.  Homestead  exemption,  as  affected  hg  residence  of  debtor. — The  coastitational 
and  statutory  provisions  of  this  State,  in  regard  to  homestead  exemptions,  are 
intended  for  the  benelit  of  residents  and  their  families,  and  can  not  be  invoked 
by  non-residents. 

2.  Change  of  domicile. — A  domicile  can  not  be  changed  by  mere  intention — 
the  intention  must  be  carried  into  effect ;  and  the  old  domicile  continues  until 
a  new  one  is  acquired. 

3.  Domicile  of  husband  and  wife;  claim  of  exemption  by  widow. — The  domi- 
cile of  the  husband  determines  that  of  the  wife  ;  and  where  he  was  not  a  resi- 
dent of  this  State  at  the  time  of  his  death,  although  he  had  bought  property 
here,  and  was  making  preparations  to  remove,  his  widow  can  not  claim  a  home- 
stead exemption  in  the  lands. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  George  D.  Mingea,  as  the 
administrator  of  the  estate  of  William  Talmadge,  deceased, 
against  Mrs.  Amelia  Talmadge,  the  widow  of  said  decedent, 
to  recover  a  tract  of  land  particularly  described  in  the  com- 
plaint, containing  about  twenty  acres,  with  damages  for  its 
detention  ;  and  was  commenced  on  the  20th  February,  1879. 
The  defendant  pleaded  "  the  general  issue,  in  short  by  con- 
sent, with  leave  to  give  any  special  matter  in  evidence  ";  and 
the  cause  was  tried  on  issue  joined  on  that  plea.  On  the  trial, 
as  the  bill  of  exceptions  states,  "the  facts  of  the  case  were, 
by  agreement,  admitted  to  be  as  follows": 

"  William  Talmadge,  the  husband  of  the  defendant,  and 
the  intestate  of  the  plaintiff,  purchased  the  property  in  con- 
troversy on  the  21st  March,  1878,  and  took  a  legal  title  thereto, 
He  bought  it  in  person  from  Rosenaut  &.  Bro.,  through  C.  A. 
Arnett,  agent.  At  the  time  of  said  purchase,  previous  thereto, 
and  subsequent  thereto,  said  Talmadge  declared  it  to  be  his 
purpose  and  intention  to  remove  his  family  from  DuPage 
county,  Illinois,  to  near  Athens,  Alabama,  to  reside,  and  that 
he  expected  to  occupy  the  property  in  controversy  as  his  home. 
Before  leaving  for  Illinois,  he  procured  the  services  of  a  work- 
man to  improve  the  place  in  controversy,  giving  such  improve- 
ments his  personal  attention,  and  stating  at  the  time  that  he 
intended  it  for  his  home.  A  few  days  after  he  purchased  said 
property,  he  returned  to  XHinois,  stating  at  the  time  that  it 
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was  his  purpose  to  bring  his  family  back  with  him,  to  reside 
here  in  Alabama  on  said  property.  Said  Talmadge  returned 
to  Illinois,  and  had  shipped  a  part  of  his  goods,  furniture,  &c., 
to  Elmhurst,  a  depot  on  the  North-Western,  Chicago  and 
Galena  railroad,  marked  '  Wm.  Talmadge,  Athens,  Alabama '; 
but,  before  he  finished  shipping  his  goods,  furniture,  &c.,  he 
was  taken  sick  at  Elmhurst,  and  died  there,  while  on  his  way 
to  Athens,  Alabama.  While  in  Illinois  on  his  return,  said 
Talmadge  said  thjit  he  was  a  citizen  of  Alabama.  His  widow, 
the  defendant  in  this  suit,  and  his  daughter  Ruth,  came  to 
Athens,  Alabama,  in  November,  1878,  soon  after  his  death, 
and  went  into  possession  of  said  property,  claiming  it  as 
exempt  to  her  and  her  said  minor  child,  Ruth,  who  also  made 
the  same  claim,  under  the  constitution  and  laws  of  Alabama ; 
and  they  have  been  in  possession  ever  since.  On  the  15th 
March,  1879,  as  soon  as  Mrs.  Talmadge  was  advised  to  do  so, 
she  filed  her  declaration  before  the  Probate  Court  of  Lime- 
stone county,  making  an  election  of  said  exemption  out  of  the 
estate  of  said  William  Talmadge  ;  and  said  property,  thus 
claimed,  is  not  worth  as  much  as  $2,000.  Previous  to,  and  up 
to  the  purchase  of  said  land  by  said  Talmadge,  he  was  a  resi- 
dent citizen  of  Illinois  ;  and  he  visited  Alabama,  especially 
Limestone  county,  on  this  occasion,  to  prospect  for  land,  on 
a  railroad  pass  at  reduced  rates,  to  go  and  return  in  thirty 
days.  While  in  Limestone  county,  on  this  trip,  he  did  not 
eat,  sleep  in,  nor  actually  or  otherwise  ever  occupy  said  lands, 
nor  the  houses  thereon,  they  being  all  the  time  vacant;  but 
boarded,  lodged,  ate  and  slept  in  a  hotel  in  Athens.  Said 
Talmadge  died  in  Illinois,  in  June,  1878 ;  and  thereupon, 
Mrs.  Amelia  Talmadge,  the  defendant,  administered  on  his 
estate  in  Illinois,  as  the  estate  of  a  resident  citizen  there,  as 
the  records  of  the  proper  courts  there  show,  on  her  sworn 
application  ;  and,  among  other  things,  had  an  exemption,  one 
thousand  and  eleven  dollars  in  value,  set  off  to  her  as  such 
widow,  under  the  laws  of  Illinois  in  force  in  1878,  which 
declare  '  that  the  widow,  residing  in  this  State,  of  a  deceased 
husband  whose  estate  is  administered  in  this  State,  whether 
her  husband  died  testate  or  intestate,  shall  in  all  cases  be 
allowed  '  the  exemptions  which  were  thus  set  off,  claimed,  and 
secured  by  her.  The  plaintiff  is  the  administrator,  in  Ala- 
bama, of  said  William  Talmadge  ;  and  debts  against  the  estate 
of  his  intestate,  to  a  large  amount,  have  been  presented  to 
him  for  payment,  and  there  is  no  property,  personal  or  real, 
out  of  which  to  pay  the  same.  The  yearly  rental  value  of  , 
the  place  is  $75." 

These  being  the  agreed  facts,  the  case  was  submitted  to 
the  court  for  decision,  as  un^ey  a  charge  to  the  jury  and  ver^ 
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diet  thereon,  with  leave  to  either  party  to  except  to  the  deci- 
sion, as  to  a  charge  to  the  jury,  and  to  appeal  to  this  court. 
Thereupon,  the  court  decided  that  the  phiiutiff  was  not  enti- 
tled to  recover,  "  and  charged  the  jury,  if  they  believed  the 
evidence,  they  must  find  for  the  defendant ;"  which  ruling 
and  decision  is  now  assigned  as  error  by  the  plaintiff. 

Luke  Peyor,  and  McClellan  &  MgClellan,  for  appellant. 

Brandon  &  Jones,  contra. 

SOMEKVILLE,  J.— The  constitution  and  statute  laws  of 
Alabama  provide  for  the  exemption  from  sale  on  execution, 
or  other  legal  process,  of  a  homestead,  only  for  the  use  and 
benefit  of  "  any  resident  of  this  State." — Const.  1875,  Art.  10, 
§  1 ;  Code  of  1876,  §  2820.  Non-residents  are  excluded  from 
this  benefaction,  by  the  most  obvious  rule  of  legal  construc- 
tion ;  and,  in  the  event  of  their  decease  before  a  change  of 
residence  or  domicile  from  elsevvhere  to  this  State,  their  fam- 
ilies are  equally  excluded  from  the  privilege. — Auerhaeh  v. 
Pritcheft,  58  Ala.  451.  If,  therefore,  the  appellee's  husband, 
William  Talmadge,  was  a  non-resident  of  Alabama  at  the 
date  of  his  decease,  she  is  debarred  from  claiming  the 
statutory  right  of  exemption  set  up  by  her  in  this  case. 

There  is  no  disputation  about  the  fact,  that  he  was  a  resi- 
dent of  the  State  of  Illinois,  prior  to  March,  1878,  when  he 
purchased  the  real  estate  in  controversy,  which  is  claimed  to 
have  been  his  homestead.  It  is  clear  that  the  deceased  con- 
templated a  removal  to  Alabama.  His  intention  to  change  his 
domiciliary  residence  from  Illinois  to  this  State  can  not  be 
doubted.  But  such  intention  alone,  without  the  completed 
act,  is  not  sufficient.  If  he  died  before  the  consummation  of 
his  purpose,  his  proximity  to  its  attainment  is  immaterial. 
His  old  domicile  in  Illinois  continued  until  a  new  one  was 
actually  acquired  facto  et  animo. — Story  on  Conflict  of  Laws, 
§  47 ;  State  v.  Hallett,  8  Ala.  159 ;  Glover  v.  Glover,  18  Ala. 
367  ;  Littlefield  v.  Brooks,  50  Maine,  475. 

The  facts  of  this  case,  as  agreed  on  by  counsel,  and  appear- 
ing in  the  bill  of  exceptions,  show  that  the  deceased  was  a 
non-resident  of  this  State  at  the  time  of  his  death,  and  a  res- 
ident of  Illinois.  Tlie  appellee  herself  evidently  so  regarded 
him.  She  there  procured  to  be  issued  to  herself  letters  of 
administration  on  his  estate,  and  obtained  an  exemption  of 
personal  property  allowed  only  to  a  widow  residing  in  that 
State.  Her  domicile  being  determined  by  that  of  her  hus- 
band, this  claim  by  her  is  the  most  emphatic  assertion  of  his 
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status  in  this  respect. — Harrison  dc  Saunders  v.  Harrison,  20 
Ala.  629. 

Tlie  charge  of  the  court  below  was  not  in  accord  with  these 
views,  and  was,  therefore,  erroneous.  Let  the  judgment  of 
the  Circuit  Court  be  reversed,  and  let  the  case  be  remanded. 


Ex  parte  Jones. 

Application  for  Mandamus  to  Circuit  Court,  in  matter  of  Be- 
moval  of  Cause  to  Federal  Court. 

1.  Continuance  discretionary, — The  principle  has  long  been  settled  in  this 
court,  that  tne  action  ol  the  primary  courts  on  an  application  for  a  continu- 
ance, whether  granting  or  refusing  it,  is  matter  of  discretion,  and  neither  revis- 
able  on  appeal,  nor  to  be  controlifd  by  mandamus. 

2.  Removal  of  cause  to  Federal  cour<.— When  a  suit  is  pending  in  a  State 
court,  the  jurisdiction  of  that  court  is  not  ousted  by  the  mere  filing  of  a  peti- 
tion and  bond  for  the  removal  of  the  cause  into  a  court  ot  the  United  States, 
but  continues  until  the  court  has  acted  upon  the  petition,  and  determined  that 
it  is  sufficient. 

:}.  Same;  residence  of  parlies,  and  change  of  domicile. — The  question  of  juris- 
diction, when  dependent  on  the  residence  or  citizenship  of  the  parties  to  a  suit, 
is  to  be  determined  by  their  status  at  the  time  the  suit  is  instituted,  and  is  not 
aflfected  by  any  subsequent  change  of  domicile  ;  hence,  if  both  parties  are 
resident  citizens  of  the  same  State  at  the  time  the  action  is  brought,  neither 
can  acquire  the  right  to  remove  the  cause  to  a  Federal  court  by  changing  his 
own  domicile. 

4.  Same;  when  petition  must  be  filed. — Under  the  act  of  Congress  approved 
March  3d,  1875  (18  U.  S.  Stat.  470,  §  3),  a  petition  for  the  removal  of  a  cause 
into  the  Federal  court,  on  account  of  local  prejudice,  must  be  filed  in  the  State 
court  "before  or  at  the  term  at  which  said  cause  could  be  first  tried."  and 
comes  too  late  after  several  continuances,  no  excuse  being  shown  for  the 
delay. 

5.  Foreign  clerks  not  judicially  noticed.  —This  court  can  not  take  judicial 
notice  of  the  clerks  of  foreign  courts,  or  their  powers  ;  and,  therefore,  can  not 
know  that  an  affidavit,  purporting  to  have  been  made  and  subscribed  before 
the  "clerk  of  the  court  of  Common  Pleas  of  Eichland  county,  Ohio,"  or  his 
deputy-clerk,  was  taken  before  that  officer,  or  tlrnt  he  had  authority  to  admin- 
ister oaths. 

Application  by  petition,  verified  by  affidavit,  on  the  part  of 
John  W.  Jones,  for  a  mandamus  to  the  Circuit  Court  of  Mor- 
gan county,  Hon.  H.  C.  Speake  presiding,  to  compel  that 
court  to  proceed  with  the  trial  and  hearing  of  a  certain  cause 
therein  pending,  wherein  the  petitioner  is  plaintiff,  and  one 
Jacob  Y.  Cantwell  is  defendant.  A  copy  of  all  the  proceed- 
ings had  in  the  suit  was  annexed  to  the  petition  as  an  exhibit, 
from  which  it  appears  that  the  suit  was  commenced  on  the 
30th  May,  1878,  and  personal  service  effected  on  the  defend- 

VOL.   LXVI. 


1880.]  OF  ALABAMA.  205 

[Ex  parte  Jones.  J 

ant  on  the  same  day ;  that  the  defendant  appeared  and  filed 
his  pleas,  and  the  cause  was  continued,  from  term  to  term, 
until  March  2d,  1880,  when  a  petition  was  filed  by  the 
defendant,  asking  the  removal  of  the  cause  into  the  Circuit 
Court  of  the  United  States  at  Huntsville;  that  at  the  ensuing; 
May  term,  1880,  the  court  overruled  and  refused  this  petition, 
and  ordered  the  cause  to  stand  for  trial  at  the  then  next  term 
of  the  court ;  that  at  the  next  term  the  cause  was  continued 
by  consent;  that  at  the  May  term,  1881,  a  motion  was  made 
and  entered  by  the  defendant,  asking  a  continuance  of  the 
cause  on  account  of  proceedings  pending  in  said  Circuit  Court 
of  the  United  States  for  the  removal  of  the  cause  to  that 
court,  and  a  motion  pending  in  that  court  to  remand  the  cause 
to  said  Circuit  Court  of  Morgan ;  and  that  the  court  there- 
upon entered  and  rendered  an  order  and  judgment  in  said 
cause,  as  follows  :  "  Came  the  parties,  by  their  attorneys  ;  and 
the  court  declines  to  try  this  cause,  for  reasons  set  forth  in 
the  minutes  heretofore  rendered  and  made  of  record  in  this 
court.  And  it  now  appearing  that  the  defendant  has  hereto- 
fore filed  a  petition  in  this  court,  praying  a  removal  of  said 
cause  to  the  Circuit  Court  of  the  United  States,  which  said 
petition  was  by  this  court  overruled  ;  and  it  further  appear- 
ing that  said  defendant  has  procured  from  the  clerk  of  this 
court  a  transcript  of  the  papers  and  record  in  this  cause,  and 
has  had  this  case  placed  upon  the  docket  of  the  said  Circuit 
Court  of  the  United  States  for  trial ;  and  it  further  appearing 
that  plaintiff  has  filed  his  motion  in  said  Circuit  Court  of  the 
United  States,  for  the  remandment  of  said  cause  to  this  court; 
which  said  motion,  together  with  said  original  cause,  has  been 
twice  continued  in  said  Circuit  Court,  and  is  still  therein 
pending:  It  is  therefore  ordered  by  the  court,  that  all  fur- 
ther proceedings  in  said  cause,  in  this  court,  be  suspended 
until  the  final  determination  of  said  motion  now  pending  in 
said  Circuit  Court  to  remand  this  cause,  and  that  this  cause 
be  continued  to  await  said  decision."    • 

The  petition  for  the  removal  of  the  cause  into  the  United 
States  court,  as  set  out  in  the  transcript,  states  that  the 
amount  in  controversy  in  said  cause,  exclusive  of  costs,  is- 
more  than  $500 ;  "  that  the  controversy  in  said  suit  is  between 
citizens  of  different  States  ;  that  your  petitioner  is  a  citizen 
of  Ohio,  and  the  said  John  W.  Jones,  the  plaintiff  in  said 
cause,  was  and  still  is  a  citizen  of  Alabama,"  The  afiidavit 
attached  to  said  petition,  which  is  subscribed  by  said  Cant- 
well,  states  "  that  he  has  reason  to  believe,  and  does  believe, 
that  from  local  influence,  and  cause  and  prejudice,  he  will  not 
be  able  to  obtain  justice  in  the  State  court,  that  is  to  say, 
said  Circuit  Court  of  Morgan  county."     It  is  entitled  at  the 
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top,  as  follows  :  "  State  of  Ohio,  Richland  county  :  Person- 
ally appeared  before  me,  Thomas  T.  Dill,  clerk  of  the  Court 
of  Common  Pleas  within  and  for  said  county,"  &c.  But  at 
the  foot  are  these  words  :  "  Sworn  to  and  subscribed,  this 
18th  day  of  October,  1»79,  before  me,  James  S.  Crall,  deputy- 
clerk,  Court  of  Common  Pleas,  Richland  Co.,  Ohio." 

The  petition  for  mandamus  alleges  that  the  petitioner  "  duly 
excepted  "  to  the  ruling  and  judgment  of  the  court  iu  refus- 
ing to  proceed  with  the  trial  and  hearing  of  the  cause ;  but 
there  is  no  bill  of  exceptions  in  the  annexed  transcript.  The 
petition  prayed  a  rule  nisi,  in  the  usual  form. 

C.  C.  Harris,  H.  G.  Sharpe,  and  Humes,  Gordon  &  Shef- 
FEY,  for  the  petitioner,  cited  Insurance  Company  v.  Pechner, 
95  U.  S.  (5  Otto),  183  ;  Gold-washing  Go.  v.  Keyes.  6  Otto,  199; 
Seiving  Machine  Companies'  case,  18  Wallace,  553  ;  Vannevar 
V.  Bryavt,  21  Wallace,  41 ;  Kaeiser  v.  Railroad  Company,  Re- 
porter for  April  27,  1881,  p.  554;  Raihoay  Company  v.  Ram- 
sey, 22  Wallace,  328  ;  Cooper  on  Removal  of  Causes,  pp.  8-10; 
Railway  Company  v.  Mississippi,  102  U.  S.  135  ;  Removal  cases, 
100  U.  S.  457 ;  Insurance  Company  v.  Dunn,  19  Wallace,  214; 
Peoples  Bank  v.  Calhoun,  102  U.  S.  256  ;  Railway  Company  v. 
Risley,  50  Indiana,  64;  Tapley  v.  Martin,  116  Mass.  275; 
Holden  v.  Fire  Insurance  Co.,  46  N.  Y.  1 ;  Savings  Bank  v.  Ben- 
ion,  2  Mete.  Ky.  240  ;  People  v.  Superior  Court,  34  Illinois,  356; 
Seiving  Machine  Co.  v.  Smith,  71  Illinois,  204 ;  Bible  Society 
V.  Grove,  101  U.  S.  610. 

STONE,  J. — The  petition  sets  forth,  and  the  accompanying 
record  shows,  that  a  civil  action  for  damages  was  pending  in 
the  Circuit  Court  of  Morgan  county,  between  Jones  as  plain- 
tiff, and  Cantwell  as  defendant ;  and  that  at  the  Spring  term, 
188i,  the  presiding  judge,  Hon.  H.  C.  Speake,  granted  a  con- 
tinuance of  the  cause,  at  the  instance  of  the  defendant,  when 
the  plaintiff  was  urging  a  trial.  The  present  application  is 
for  a  mandamus  to  the  presiding  judge,  to  compel  him  to  hear 
and  try  the  cause,  on  the  alleged  ground,  that  the  defendant 
showed  no  sufficient  reason  why  the  cause  should  not  be  tried, 
and  that  the  circuit  judge  erred  in  granting  the  continuance. 
It  was  settled  at  an  early  period  of  this  court's  history,  that 
the  matter  of  granting  or  refusing  continuances  rested  in  the 
sound  discretion  of  the  judge  presiding,  and  would  not  be 
controlled  bv  this  or  any  other  court. — 1  Brickell's  Digest, 
774,  §2.^ 

2.  It  is  contended  for  petitioner,  that  the  record  discloses 
the  ground  on  which  the  continuance  was  granted,  and  that 
the  ground  thus  disclosed  is  insufficient.  It  is  manifest  that 
Vol.  lxvi. 
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this  suit  was  not  removed  to  the  Circuit  Court  of  the  United 
States  by  any  order  of  the  Circuit  Court  of  Morgan  ;  for  the 
judge  then  presiding  overruled  the  application  for  removal. 
In  Ex  parte,  Grimball,  61  Ala.  598,  we  said  :  "  The  jurisdic- 
tion of  the  State  court  is  not,  ipso  facto,  ousted  by  the  filing 
of  the  petition  and  bond  for  removal  :  the  court  must  examine 
the  petition,  in  connection  with  the  cause  to  which  it  relates, 
to  determine  whether  the  cause,  and  the  petitioner's  connec- 
tion with  it,  entitle  him  to  the  removal;  and  it  is  not  until 
this  is  ascertained  that  the  jurisdiction  of  the  State  court 
ends."  So,  we  repeat,  this  cause  had  not  been  transferred 
by  any  order  of  the  Circuit  Court  of  Morgan. 

3.  It  is  further  contended  for  the  petitioner,  that  the  peti- 
tion for  removal  is  wholly  insufficient ;  and  if,  in  any  case,  the 
filing  of  a  petition  and  the  execution  of  a  proper  bond  can 
effect  a  removal,  without  the  order  and  sanction  of  the  8tate 
court  in  which  the  cause  originates,  the  application  in  the 
present  case  must  fail,  by  reason  of  its  many  imperfections. 
We  can  not  assent  to  the  rulings  in  McGinnity  v.  White, 
3  Dill.  350  ;  Johnson  v.  Morrell,  1  Woolw.  C.  C.  390,  and  Jachson 
V.  Mut.  Life  Ins.  Co.,  3  Woods,  413.  We  think  the  principle 
sanctioned  in  those  cases  might,  and  probably  would,  lead  to 
great  abuses ;  and  we  find  no  authority  in  the  statutes  to 
justify  it.  The  rule  is,  and  it  is  certainly  a  sound  one,  that 
the  question  of  jurisdiction  vel  non  depends  on  the  status  of 
the  parties  and  the  subject-matter  at  the  time  the  suit  is  insti- 
tuted. Hence,  if  suit  be  instituted  in  a  Federal  court,  between 
citizens  of  different  States,  it  does  not  oust  the  jurisdiction, 
if,  by  change  of  domicile,  they  subsequently  become  citizens 
of  the  same  State.  •  In  Dunn  v.  Clarke,  8  Pet.  1,  the  Supreme 
Court  of  the  United  States  said  :  "  Of  the  action  at  law,  the 
Circuit  Court  had  jurisdiction  ;  and  no  change  in  the  resi- 
dence or  condition  of  the  parties  can  take  away  a  jurisdiction 
which  has  once  attached."  This  was  said  in  maintenance  of 
the  jurisdiction  of  the  Circuit  Court  of  the  United  States. 
Can  the  rule  be  different  as  to  a  State  court  ?  Can  that  logic 
be  sound,  which  asserts  that  change  of  domicile,  after  action 
brought,  can  not  oust  the  jurisdiction  of  a  Federal  court,  but 
may  give  it  jurisdiction  where  it  had  none  before?  To  the 
same  effect  are  the  cases  of  Clarke  v.  Matherson,  12  Pet.  164; 
Green  v.  Custard,  23  How.  484.  The  following  cases,  we 
think,  maintain  the  true  doctrine,  that  when  both  parties  are 
resident  citizens  of  the  same  State  at  the  time  the  action  is 
brought,  neither  of  them  can  acquire  the  right  of  removal  bj 
changing  his  domicile  :  Tajoley  v.  Martin,  116  Mass.  275 ; 
Hokhn  V.  Put.  Fire  Ins.  Co.,  46  N.  Y.  1 ;  People  v.  Superior 
Court,  34  111.  356  ;  Sewing  Machine  Co.  v.  Smith,  71  III.  204  ; 
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Ins.  Co.  V.  Pecliner,  95  U.  S.  183 ;  GoJd-ivushing  &  W.  Co.  v. 
Keyes,  96  U.  S.  199. 

4.  There  is  a  second  grave  defect  in  the  petition  for 
removal,  in  this :  that  it  was  not  presented  to  the  Circuit 
Court  until  there  had  been  three  continuances  of  the  cause, 
and  no  excuse  is  offered  for  the  delay. — Bible  Society  v.  Grove, 
101  U.  S.  610 ;  Ins.  Co.  v.  Precher^  supra  ;  Savings  Bank  v 
Benton,  2  Mete.  Ky.  240. 

5.  A  third  possible  defect  consists  in  the  failure  to  show 
that  the  affidavit  of  local  prejudice  was  made  before  an  officer 
of  the  law  authorized  to  administer  an  oath.  We  can  not 
know  judicially  that  the  person  certifying  the  affidavit  is  the 
officer  he  represents  himself  to  be,  or  that  he  has  authority 
to  administer  an  oath. 

We  are  convinced  the  defendant  showed  no  good  ground 
for  a  continuance  ;  but  the  power  of  the  Circuit  Court  being 
discretionary,  this  court  can  not  enter  into  the  inquiry, 
whether  he  exercised  it  for  a  sufficient  or  insufficient  reason. 
That  would  .be  to  review  his  decision. 

Mandanfius  denied. 


Davis,  Moody  «&  Co.  v.  Betz  &  Cullman. 

Action  on  Promissory  Note,  hy  Payees  against  Makers. 

1.  Resdashn  of  contract,  on  account  of  fraud  or  misrepresentation;  icaiver. 
When  a  promissory  note  is  given  in  consideration  of  the  transfer  of  an  account 
against  a  third  person,  which  is  falsely  represented  to  be  a  statutory  lien  on 
his  house,  for  materials  furnished  and  used  in  its  construction,  the  contract  is 
not  void  on  account  of  the  fraud  or  misrepresentation,  but  voidable  at  the  elec- 
tion of  the  party  defrauded,  seasonably  expressed  ;  and  if,  on  the  discovery  of 
the  fraud,  he  does  not  offer  to  restore  the  account,  but  retains  it,  and  attempts 
to  collect  it  by  suit,  he  can  not  set  up  the  fraud  to  defeat  a  subsequent  action 
on  the  note. 

2.  Statutory  lien  of  mechanics  and  builders. — Under  the  law  approved  April 
I'J,  1873,  amendatory  of  §^  3101-04  of  the  Ke vised  Code,  a  statutory  lien  was 
declared  in  favor  of  "mechanics  and  builders,"  on  buildings  erected  by  them, 
and  on  the  lot  or  parcel  of  land  on  which  such  buildings  were  erected,  "for 
the  price  agreed  upon,  or  compensation  to  be  paid,  and  materials  used  in  the 
constrnotion  thereof"  (Sess.  Acts  1872-3,  pp.  117-19);  bat  no  lien  was  given 
to  a  person  who  only  sold  materials  to  be  used  in  the  construction  of  a  house, 
and  which  were  so  used. 

3.  When  misrepresentntioyi  is  fraud,  or  ground  of  reecission.—A.  misrepre- 
sentation of  a  material  fact  or  thing  directly  relating  to  the  subject-matter  of 
a  contract,  upon  which  the  opposite  party  relies,  and  has  a  right  to  rely,  induc- 
ing him  to  enter  into  the  contract,  is,  in  law,  a  fraud,  though  innocently  made, 
and  gives  him  a  right  to  rescind  the  contract ;  but  a  misrepresentation  of  a 
matter  of  mere  judgment,  or  the  expression  of  an  opinion  in  reference  to  a 
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matter  equally  open  to  the  inquiry  of  both  parties,  is  not  a  frand  ;  and  when 
the  piuties  are  dealing  at  arm's  length — when  no  relation  of  trust  or  conti- 
dence  exists  between  them — when  one  has  not  full  knowledge,  and  does  not 
know  the  other  to  be  ignorant  — a  misrepresentation  as  to  a  matter  of  law  is 
not,  of  itself,  a  fraud,  and  does  not  furnish  a  ground  of  avoiding  the  contract 

Appeal  from  the  Circuit  Court  of  Blount. 
Tried  before  the  Hon.  Louis  Wyeth. 

C.  F.  Hamill,  for  appellants,  cited  Dill  v.  Camp,  22  Ala.  249 ; 
Barriett  v.  Stanton  &  Pollard,  2  Ala.  181 ;  14  Ala.  9  ;  2  Stew. 
620;  Townsend  &  MUliken  v.  Cowles,  31  Ala.  428;  S.  C,  37 
Ala.  17. 

BRICKELL  C.  J.  — The  action  is  founded  on  a  promissory 
note,  made  by  the  appellees,  of  date  October  19th,  1874,  pay- 
able six  months  thereafter,  to  the  order  of  appellants,  at  the 
Second  National  Bank  of  Cincinnati,  for  the  sum  of  four  hun- 
dred and  twenty-two  dollars.  The  record  does  not  contain 
the  pleas  upon  which  the  trial  in  the  court  below  was  had. 
The  bill  of  exceptions  states  that,  the  plaintiffs  below  having 
read  the  note  in  evidence,  the  defendants,  testifying  for  them- 
selves, and  two  other  witnesses,  gave  evidence  that  the  con- 
sideration of  the  note  was  the  transfer  to  defendant  Betz,  by 
the  plaintiffs,  of  an  account  they  had  against  one  John  Kess- 
ler,  then  the  owner  of  the  "European  Hotel"  in  the  town  of 
Cullman,  for  sash,  doors,  and  other  materials  used  in  building 
the  hotel.  Betz  had  a  mortgage  on  the  hotel,  for  furnishing 
materials,  and  building  the  same  ;  and  on  the  day  of  the 
date  of  the  note,  was  about  making  sale  thereof,  under  a 
power  in  the  mortgage.  One  of  the  plaintiffs.  Moody,  was  in 
Cullman,  with  an  attorney,  and  to  induce  Betz  to  purchase 
the  account,  he  represented  that  it  was  a  lien  on  the  build- 
ing, and  that  plaintiffs  had  taken  the  necessary  steps  to  estab- 
lish the  lien.  In  March,  1875,  on  inquiry  at  the  o  £Bce  ofthe 
judge  of  probate,  it  was  ascertained  that  no  lien  in  favor  of 
plaintiffs  had  been  recorded,  au'd,  so  far  as  was  known,  no  suit 
had  ever  been  commenced  on  the  account  against  Kessler. 
The  hotel  was  sold  under  the  mortgage  to  Betz,  privately,  and 
the  mortgage  debt  paid  ;  but  Kessler  refused  to  permit  any 
part  of  the  proceeds  of  sale  to  be  applied  in  payment  of  the 
account  transferred  by  plaintiffs. 

On  cross-examination  of  Betz,  and  by  other  witnesses,  the 
plaintiffs  proposed  proving  that,  after  the  maturity  of  the 
note,  Betz  applied  to  the  clerk  of  the  Circuit  Court  of  Blount 
county,  for  an  attachment  in  his  own  name,  on  the  account, 
against  Kessler ;  but  the  property  he  desired  attaching  not 
being  in  this  State,  he  was  advised  the  attachment  ought  to 
be  sued  out  where  the  property  could  be  found  ;  and  at  that 
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place,  subsequently,  he  sought  to  obtain  an  attachment.  On 
objection  of  defendants,  the  court  refused  to  admit  this  evi- 
dence ;  and  an  exception  was  reserved  to  its  exclusion. 

Moody,  one  of  the  plaintiffs,  in  rebuttal  was  examined,  and 
testified,  in  substance,  that  plaintiffs  were  engaged  in  the 
planing-raill  business,  at  Louisville,  Kentucky ;  and  in 
April  1874,  had  furnished  Kessler  with  doors,  sash  and  other 
building  material,  for  the  hotel,  for  which  he  was  to  pay 
when  they  were  shipped ;  and  when  an  itemized  account  of 
them,  amounting  to  four  hundred  and  twenty-two  dollars,  was 
presented,  he  acknowledged  its  correctness.  The  note  in  suit 
was  given  on  the  day  of  its  date,  at  the  office  of  defendant 
Cullman,  in  the  town  of  Cullman,  in  consideration  of  the 
transfer  to  Betz  of  the  account  due  from  Kessler.  He  repre- 
sented to  the  defendant,  that  the  account  was  a  mechanic's 
or  builder's  lien  on  the  "  European  Hotel ;"  and  his  attorney 
made  the  same  representation.  The  defendant  Cullman, 
before,  and  at  the  time  of  signing  the  note,  expressed  a  wil- 
lingness to  sign  it,  because  he  felt  under  obligations  to  the 
plaintiffs,  for  reasons  which  are  stated,  to  secure  them.  The 
hotel  was  sold  on  the  day  the  note  was  given,  subject  to  the 
claim  of  the  plaintiffs ;  and  after  the  sale,  the  transfer  was 
made  to  Betz,  and  the  note  taken. 

The  Circuit  Court  charged  the  jury,  that  if  the  defendants 
were  induced  to  give  the  note  by  the  representations  of  the 
plaintiffs,  or  either  of  them,  that  they  had  a  lien  on  the  "Eu- 
ropean Hotel,*'  and  had  taken  the  necessary  steps  to  estab- 
lish the  same,  and  the  jury  should  from  the  evidence  find 
that  plaintiffs  had  not  such  lien,  or  had  not  taken  the  neces- 
sary steps  to  establish  such  lien, — then  they  must  find  for 
the  defendants.  The  court,  on  the  request  of  the  plaintiffs, 
refused  to  charge,  that  the  statement  that  plaintiffs  had  a 
mechanic's  or  builder's  lien  was  a  representation  of  a  matter 
of  law,  and,  if  untrue,  was  not  available  as  matter  of  defense; 
also,  "  that  under  the  law  of  force  at  the  time,  it  was  not  nec- 
essary for  the  plaintiffs  to  take  any  other  steps  to  establish  a 
lien  as  a  builder  or  mechanic,  than  to  commence  suit  on  the 
debt  for  which  the  lien  was  claimed,  within  the  time  pre- 
scribed by  the  statute."  •  These  instructions  were  severally 
refused,  and  to  the  several  rulings  of  the  court,  the  plaintiffs 
excepted ;  and  having  taken  a  nonsuit  in  consequence  of 
them,  they  now  move  to  set  it  aside. 

1.  It  is  apparent  the  defense  rested  wholly  upon  the  ground 
that  the  defendant  Betz  was  induced  to  purchase  the  account 
or  claim  on  Kessler,  by  the  false  representation  that  it  was  a 
lien  on  the  building  known  as  the  ^^ European  Hotels  Assum- 
ing the  defense  to   be  well  founded,  the  purchase  was  not 
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void — it  was  voidable  only,  at  the  election  of  Betz.  He  had 
taken  no  steps  to  rescind  it — made  no  offer  of  rescission,  nor 
had  be  returned,  or  offered  to  return,  the  account  to  the 
plaintiffs.  The  retention  of  the  account,  after  a  discovery  of 
the  falsity  of  the  representation,  and  his  assertion  of  owner- 
ship of  it,  shown  by  his  efforts  in  bis  own  name  to  prosecute 
legal  remedies  for  its  recovery,  determined  his  right  of  elect- 
ing to  avoid  the  contract,  and  rendered  him  liable,  at  least, 
for  the  value  of  the  account.  He  could  not  retain  the  benefits 
of  the  purchase,  and  yet  repudiate  it  in  toto. — Barnett  v.  Stan- 
ton, 2  Ala.  181  ;  Barnes  v.  Bailey,  lb.  749 ;  Malone  v.  Reeves, 
11  Ala.  345;  Perry  v.  Johnston;  59  Ala.  6^8.  The  Circuit 
Court  erred  in  the  rejection  of  the  evidence  offered  by  the 
plaintiff. 

2.  The  representation  made  by  the  plaintiffs  was,  that  they 
had  a  lien  on  the  hotel,  in  the  building  of  which  were  used 
sash,  doors,  and  "other  material  furnished  Kessler.  The 
account  consisted  of  these  items  and  their  value.  It  was 
known  to  Betz  that  they  were  not  the  mechanics  or  builders, 
who  had  themselves  done,  or  procured  to  be  done,  work  and 
labor  in  the  building  of  the  hotel.  Betz  himself  had  done 
the' work,  and  knew  the  plaintiffs  had  only  furnished  mate- 
rials which  were  used  in  the  building.  The  representation 
was  not  of  a  lien  originating  in,  and  dependent  upon,  a  con- 
tract between  the  plaintiffs  and  Kessler,  which  mast  have 
been  in  writing,  if  it  was  to  operate  on  or  bind  real  estate.  The 
representation  was,  that  they  had  a  "  mechanic's  or  builder'' s 
lien."  This  is  a  lien  which  has  long  been  given  by  the  statutes 
of  this  State.  It  originates  in  the  statute,  having  no  exist- 
ence at  common  law,  and  is  not  ordinarily,  or  necessarily, 
stipulated  for  by  contract.  When  it  exists — for  what  debt  or 
liability;  in  whose  favor;  against  whom  it  may  be  enforced, 
and  in  what  manner  ;  the  property  it  binds  ;  the  steps  neces- 
sary to  its  creation,  continuance  and  preservation — are  all 
matters  of  statutory  provision. 

When  the  plaintiff's  furnished  the  materials  which  were 
used  in  building  the  hotel,  and  when  the  sale  of  the  account 
was  made,  the  statute  of  force  was  the  act  approved  April  19, 
1873,  amendatory  of  sections  3101,  3102,  3104  of  the  Revised 
Code  of  1867.— Pamph.  Acts  1872-3,  >.  117.  A  lien  was 
thereby  given  mechanics  and  builders,  on  the  buildings  erect- 
ed by  them,  and  on  the  lot  or  parcel  of  land  on  which  the 
buildings  were  situate,  for  the  price  or  compensation  agreed 
to  be  paid  them,  and  for  materials  ;  unless  surety  was  given, 
or  there  was  an  agreement  in  writing,  waiving  the  lien.  No 
registration  of  the  contract  for  the  building,  or  of  the  claim 
for  the  price  or  compensation,  was  necessary.     The  only  act, 
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necessary  to  continue  and  preserve  the  lien,  was  a  suit  in 
equity  to  enforce  it,  or  an  action  at  law  upon  the  contract, 
within  twelve  months  after  the  completion  of  the  work,  or  the 
supply  of  the  materials.  The  plaintiffs,  having  a  claim  only 
for  materials  furnished  and  used  in  the  building,  had  no  lien 
for  its  payment  under  this  statute ;  and  the  representation 
that  they  had  such  a  lien  was  untrue  in  point  of  fact. 

3.  A  misrepresentation  of  a  material  fact  or  thing,  relating 
directly  and  distinctly  to  the  subject-matter  of  a  contract, 
which  is  relied  upon  by  the  party  to  wh6m  it  is  made,  and 
upon  which  he  has  the  right  to  rely,  inducing  him  into  the 
contract,  will  avoid  the  contract,  or  furnish  ground  for  an 
action  of  deceit,  though  it  may  have  been  made  innocently. 
Munroe  v.  Pritchelt,  16  Ala.  785  ;  S.  C,  22  Ala.  501 ;  Ingram 
v.Toulmin,  I)  Ala.  622  ;  Ativooi  v.  Wright,  29  Ala.  346.  "  The 
misrepresentation  of  a  matter  of  mere  judgment,  or  the  expres- 
sion of  an  opinion  in  reference  to  a  matter  equally  open  to 
the  inquiry  of  both  parties,  is  not  a  fraud.  In  the  absence  of 
all  relation  of  trust  or  confidence,  when  parties"  are  dealing  at 
arm's  length,  when  one  has  not  full  knowledge,  and  does  not 
know  the  other  to  be  ignorant,  a  misrepresentation  of  the  law 
will  not,  of  itself,  constitute  a  fraud,  or  furnish  ground  for 
avoiding  a  contract. —  Craig  v.  Bloio,  3  Stew.  448;  Townsend 
V.  Coivles,  31  Ala.  448 ;  Fish  v.  Cleland,  33  111.  238 ;  Reed  v. 
Sidener,  32  Ind.  373  ;  Rashdall  v.  Ford,  2L.  K.  (Eq.  Cas.)  750; 
3  Waits'  Actions  &  Defenses,  434. 

So  far  as  is  shown  by  the  bill  of  exceptions,  there  is  no 
room  for  the  imputation  of  fraud  to  the  plaintiffs— no  purpose 
to  mislead  the  defendant,  or  that  knowingly  the  law  was  mis- 
represented. 'Residing  without  the  State,  an  attorney  was 
consulted,  and  advised  that  the  plaintiffs  had  a  lien  for  the 
account ;  and  upon  the  faith  of  the  advice,  the  representation 
was  made.  Knowledge  of  the  law  is  as  imputable  to  the 
defendant  Betz,  as  to  the  plaintiffs.  The  existence  of  a  lien 
for  the  payment  of  the  account,  given  by  statute,  was  a  mat- 
ter as  open  to  the  inquiries  of  the  one  party,  as  the  other. 
It  was  a  matter  upon  which  each  had  equal  opportunities  of 
forming  an  opinion.  "It  seems  to  us  impossible,"  said  the 
vice-chancellor,  in  Rashdall  v.  Ford,  supra,  "  to  extend  the 
principle  of  relief,  arising  out  of  misrepresentation,  to  a  state- 
ment of  law  which  turns  out  to  be  an  incorrect  statement." 
If  the  defendant  relied  upon  the  statement,  the  reliance  was 
upon  the  mere  opinion  of  the  plaintiffs,  in  reference  to  a  mat- 
ter as  open  to  his  inquiries,  and  of  which  it  is  presumed  he 
had  as  full  knowledge,  as  can  be  attributed  to  the  plaintiffs. 

The  accompanying  representation,  that  the  plaintiffs  had 
taken  the  necessary  steps  to  establish  the  lien,  if  made,  was 
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not  understood  as  the  assertion  that  they  had  instituted  an 
action  at  law  on  the  account,  or  filed  a  bill  in  equity  for  the 
enforcement  of  the  lien.  It  is  obvious,  the  defendant  accepted 
it  as  a  representation  that  there  had  been  a  record  or  regis- 
tration of  the  contract,  in  the  ofl&ce  of  the  judge  of  probate, 
as  was  necessary  under  pre-existing  statutes.  But  no  such 
record  was  necessary  under  the  existing  statute.  The  only, 
step  necessary  was  the  commencement  of  suit,  within  twelve 
months  from  the  completion  of  the  work,  or  the  time  mate- 
rials were  supplied  by  the  builder  or  mechanic.  That  period 
had  not  elapsed  when  the  claim  was  transferred^  nor  had  it 
elapsed  when  defendant  Betz  discovered  there  was  no  regis- 
tration of  .the  contract.  The  whole  contention  reaches  itself 
into  the  point,  that  each  party,  in  ignorance  of  the  law,  attached 
a  peculiar  value  to  the  account  against  Kessler,  upon  the  sup- 
position that  there  was  a  lien  upon  the  hotel  for  its  payment. 
The  misapprehension  can  not  relieve  the  defendants  from  a 
liability  they  have  voluntarily  incurred.  The  Circuit  Court 
erred  in  the  instruction  given  the  jury,  and  in  the  rerfusal  of 
the  instructions  requested. 

The  nonsuit  is  set  aside,  the  judgment  reversed,  and  the 
cause  remanded. 


McKee  v.  Griffin. 

Action  on   Official  Bond  of  Register  in  Chancery, 

1.  Official  bonds ;  Uabiliiy  of  sureties. — The  sureties  on  an  official  bond,  con- 
ditioned as  prescriijed  by  statute  (Code,  §§  163,  179),  are  bound  for  the  default 
of  their  principal  in  the  discharge  of  new  duties  imposed  upon  him  by  law 
subsequent  to  the  execution  of  the  bond  ;  but  the  liability  is  limited  to  duties 
enjoined,  imposed,  or  sactioned  by  law — that  is,  official  duties — and  does  not 
extend  to  private  acts,  not  within  the  line  of  official  duty  and  authority,  and 
not  under  color  of  office. 

2.  Sale  of  property  for  partition;  payment  of  proceeds  to  probate  judge. 
Under  the  statutes  which  were  of  force  in  August,  1861,  the  commissioners 
appointed  by  the  probate  judge  to  sell  property  for  partition  among  several 
joint  owners,  or  tenants  in  common,  were  not  authorized  to  pay  over  the  pro- 
ceeds of  sale  to  the  probate  judge,  nor  was  he  authorized  or  required  to  receive 
the  money  officially  ;  and  the  subsequent  statute,  approved  November  11th, 
1861,  which  authorized  such  payments  to  be  made,  could  not  operate  retro- 
actively on  a  payment  already  made,  and  thereby  convert  its  receipt  into  an 
official  act. 

3.  •  Official  bond  of  register  in  chancery ;  liabUity  of  sureties. — The  sureties  on 
the  official  bond  of  a  register  in  chancery,  executed  in  1857,  and  conditioned  as 
prescribed  by  law,  are  not  liable  for  the  default  of  their  principal,  as  to  moneys 
paid  to  him  while  acting  in  the  capacity  of  probate  judge,  when  there  was  no 
law  of  force  at  the  time  the  payment  was  made,  authorizing  such  payment  to 
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be  made  to  the  probate  judge ;  and  the  subsequent  passage  of  a  law  authoriz- 
ing such  payments  could  not  retroact  upon  au  unauthorized  payment  already 
made,  nor  render  the  sureties  liable  lor  a  default  in  reference  to  it. 

,  Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  JoHX  Henderson. 

This  action  was  brought  by  William  McKee,  against  Wil- 
liam M.  Gritfin,  Wash.  W.  Griffin,  and  David  C.  Jordan, 
sureties  on  the  official  bond  of  Walter  P.  McFarlane  as  regis- 
ter in  chancery  of  the  32d  district ;  and  was  commenced  on 
the  8th  July,  1871.  The  bond  was  dated  and  approved 
August  31st,  1857,  and  was  conditioned  as  follows  :  "  If  the 
said  Walter  P.  McFarlane  shall  well  and  truly  fulfill  and  dis- 
charge the  duties  of  such  office,  during  the  time  he  continues 
therein,  or  discharges  any  of  the  duties  thereof  as  register," 
<fec.,  "  then  the  above  obligation  to  be  void."  The  default 
charged  against  McFarlane,  as  alleged  in  the  complaint,  and 
established  by  the  evidence  adduced  on  the  trial,  was  in  con- 
nection with  certain  moneys,  about  $800,  the  proceeds  of  the 
sale  of*  slaves  belonging  to  the  estate  of  Jesse  Blassingame, 
deceased,  which  were  sold  for  the  purpose  of  making  parti- 
tion among  the  parties  interested,  being  the  distributees  of 
the  estate.  The  order  for  the  sale  of  the  slaves  was  made  by 
McFarlane  as  register,  acting  'pro  hoc  vice  for  the  probate 
judge  ;  and  the  proceeds  of  sale  were  paid  over  to  him,  on 
the  3d  August,  1861,  by  the  commissioners  who  conducted 
the  sale.  The  plaintiff,  a  judgment  creditor  of  Joseph 
Blassingame,  one  of  the  distributees,  sued  out  a  garnishment 
against  said  McFarlane,  as  the  debtor  of  said  Blassingame , 
seeking  to  reach  his  distributive  share  of  said  moneys ;  au  d 
he  obtained  a  judgment  by  default  against  said  McFarlane, 
which  was  not  made  final  until  the  September  term  of  the 
court,  1870,  and  on  which  an  execution  was  issued,  and 
returned  "  No  property  found."  The  plaintiff  sought,  by  this 
action,  to  charge  the  sureties  on  McFarlaue's  official  bond  as 
register  with  the  amount  of  this  judgment.  In  its  rulings  on 
this  state  of  facts,  in  the  charges  given  and  the  refusal  of 
charges  asked,  the  court  held  that  the  plaintiff  was  not 
entitled  to  recover ;  and  these  rulings,  to  which  exceptions 
were  duly  reserved,  are  now  assigned  as  error. 

EoBiNsoN  &  Brown,  for  appellant. 

STONE,  J. — The  present  suit  is  against  the  sureties  of 
McFarlane,  on  his  official  bond  as  register  of  the  Chancery 
Court.  The  bond  was  executed  and  approved  August  13th, 
1857,  and  recited  that  McFarlane  had  been  appointed  register 
of  said  court.  As  the  law  then  stood,  registers  held  office  for 
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four  years,  unless  removed  by  the  chancellor  for  misbehavior, 
malpractice,  or  negligence, — Rev.  Code,  §  720.  McFarlane's 
term  of  office,  under  that  appointment,  and  under  that  bond, 
terminated  August  13th,  1861.  The  condition  of  the  bond 
was,  that  McFarlane  would  "  well  and  truly  fulfill  and  dis- 
charge the  duties  of  such  office  during  the  time  he  continues 
therein,  or  discharges  any  of  the  duties  thereof."  This  is  a 
compliance  with  the  statutory  requirement. — Code  of  1876, 
§  163.  Such  bond  is  obligatory  on  the  principal  and  sure- 
ties, for  any  breach  of  the  condition  "  during  the  time  the 
officer  continues  in  office,  or  discharges  any  of  the  duties 
thereof ;"  "  for  the  faithful  discharge  of  any  duties  which 
may  be  required  of  such  officer,  by  any  law  passed  subse- 
quently to  the  execution  of  such  bond,  although  no  such  con- 
dition is  expressed  therein  ;  for  the  use  and  benefit  of  every 
person  who  is  injured,  as  well  by  any  wrongful  act  committed 
under  color  of  his  office,  as  by  his  failure  to  perform,  or  the 
improper  or  neglectful  performance  of  those  duties  imposed 
by  law." — Code  of  1876,  §  179.  Our  rulings  on  this  question, 
following  both  the  language  of  the  statute  and  the  uniform 
rulings  of  other  courts,  have  been,  that  while  the  legislature 
may  cast  new  duties  on  an  officer,  and  hold  his  sureties  on  a 
bond  previously  executed  bound  for  their  faithful  perform- 
ance ;  yet  this  liability  is  limited  to  duties  enjoined,  imposed 
or  sanctioned  by  law.  In  other  words,  the  duty,  for  the  dis- 
regard or  violation  of  which  complaint  is  made,  or  in  refer- 
ence to  which  the  wrongful  act  is  committed,  must  be  one 
imposed  or  authorized  by  law.  A  mere  private  act,  not  per- 
taining to  any  function  the  law  casts  on  him,  although  done 
by  one  holding  a  bonded  office,  imposes  no  liability  on  his 
sureties. — Addison  on  Contracts,  §  1117.  "For  acts  not 
within  the  line  of  official  duty  and  authority,  not  under  color 
of  office,  he  may  incur  personal,  not  official  responsibility ; 
and  in  that  personal  responsibility,  the  sureties  on  his  official 
bond  are  not  involved." — Coleman  v.  Ormond,  60  Ala.  328  ; 
Breiver  v.  King,  63  Ala.  511 ;  Morroio  v.  Wood,  56  Ala.  1 ; 
Kelly  V.  Moore,  51  Ala.  364 ;  3foore  v.  Modison  Co.,  38  Ala. 
670;  McElhaney  v.Gilleland,  ^0  Ala.  183.  See,  also,  Drake 
V.  Webb,  63  Ala.  596. 

We  have  stated  lohen  Mr.  McFarlane  entered  upon  his 
office — August  13th,  1857 — and  when  the  terra  covered  by 
that  bond  expired— August  13th,  1861.  During  that  term, 
probably  in  1859,  Mr.  McFarlane,  acting  for  the  judge  of  pro- 
bate, granted  an  order  to  sell  some  slaves  for  partition  among 
several  owners,  and  appointed  commissioners  to  make  the 
sale.  The  sale  was  made  by  the  commissioners.  These  pro- 
ceedings were  had  under  chapter  7,  title  2,  part  3,  of  the  Code 
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of  1852,  as  the  same  had  been  amended  by  acts  approved 
February  15th,  1854  (Pamph.  Acts,  72) ;  approved  Feb.  5th, 
1856  (Pamph.  Acts,  20) ;  and,  probably,  by  act  approved  Feb. 
8th,  1858  (Pamph.  Acts,  252).  The  same  subject  forms  chap- 
ter 7,  title  2,  part  3,  of  the  Code  of  1867,  commencing^ith 
section  3105  ;  and  it  forms  article  1,  chapter  14,  title  2,  part  3, 
of  the  Code  of  1876,  commencing  with  section  3497.  The 
right  of  the  register,  acting  for  the  judge  of  probate,  in  grant- 
ing the  order,  and  appointing  commissioners  to  make  the  sale, 
was  not  questioned  in  the  court  below,  and  is  not  questioned 
here.  The  sole  question  raised  for  our  determination  is, 
whether  McFarlane's  sureties  as  register  are  liable  for  the 
default  charged  against  him. 

A  suit  was  brought  by  McKee,  against  one  of  the  tenants 
in  common,  in  1859,  and  McFarlaue,  as  register,  was  then 
summoned  as  a  garnishee.  The  purpose  was  to  reach  and 
condemn  the  defendant's  interest  in  the  proceeds  of  the  prop- 
erty, which  had  been  sold  for  partition.  The  property,  except 
5  per  cent,  cash,  had  been  sold  on  credit,  bonds  with  surety 
taken  to  secure  the  purchase-money,  and  the  money  and  bonds 
were  in  the  hands  of  the  commissioners  when  the  garnish- 
ment was  served.  August,  1861  (probably  on  the  3d  day), 
the  commissioners,  having  collected  a  part  of  the  money  due 
on  the  bonds,  reported  their  sale  and  proceedings  to  McFar- 
lane,  register,  and  then  paid  over  to  him  the  money  in  their 
hands,  about  eight  hundred  dollars.  McKee  prosecuted  his 
suit  against  the  defendant,  one  of  the  tenants  in  common, 
and  obtained  judgment  against  him.  McFarlane  failed  to 
answer  as  garnisliee  ;  judgment  by  default  was  taken  against 
him,  and  it  was  made  final.  Execution  was  issued  on  each 
of  these  judgments,  and  returned  no  property  found. 

At  the  time  the  money  was  paid  to  McFarlane  (August  3d, 
1861),  there  was  no  statute  authorizing  the  commissioners, 
appointed  to  sell  property  for  partition,  to  pay  the  proceeds 
to  the  judge  of  probate.  Nor  was  there  sucJi  statute,  during 
the  term  covered  by  the  official  bond  sued  on  in  this  action. 
True,  on  the  11th  November,  1861,  an  act  was  approved, 
explanatory  of  the  act  of  February  5th,  1856,  which  author- 
ized the  commissioners  to  "  discharge  themselves  from  all 
liability,  for  moneys  received  by  them  for  property  sold  under 
said  act,  by  paying  over  the  same  into  the  hands  of  the 
judge  of  probate." — Pamph.  Acts,  55 ;  Code  of  1876,  §  3519. 
This,  however,  could  not  retroact,  and  make  that  an  official 
act,  which  at  the  time  of  its  doing  was  a  private  deposit, 
unauthorized  by  any  law. 

There  are  other  grave  questions  which  might  be  discussed 
in  this  case,  but  what  we  have  said  above  renders  their  dia-^ 

Vol,  liXvi. 


1880.]  OF  ALABAMA.  215 

[Rhodes  v.  Hannah's  Adm'r.  ] 

cussion  unnecessary.  The  plaintiff  has  shown  no  cause  of 
action  against  the  defendants ;  and  under  the  undisputed, 
record  facts,  he  has  no  right  of  recovery  against  them.  With- 
out noticing  specially  the  several  points  raised,  we  think  the 
court  rightly  ruled  that,  under  the  testimony,  the  plaintiff 
was  not  entitled  to  recover, — 1  Brick.  Dig.  780,  §§  96,  97, 
The  judgment  is  affirmed. 

Brickell,  C.  J.,  not  sitting, 


Rhodes  v,  Hannah's  Adm'r. 

Settlement  of  Accounts  of  Deceased  Guardian,  by  Administrator. 

1.  Statute  of  non-claim. — On  citation  to  the  administrator  of  a  deceased 
guardian,  to  compel  a  settlement  of  the  guardian's  accounts,  the  statute  of  non- 
claim  is  available  as  a  defense  (Code,  §  2597),  if  the  claim  has  not  been  pre^ 
sented  to  the  administriitor  within  eighteen  months  after  the  grant  of  letters  ; 
but  the  statute  would  not,  it  seems,  be  a  bar  to  a  proceeding  for  the  recovery 
of  specific  money  or  property  of  the  ward,  which  was  in  the  hands  of  the  guair 
dian  at  the  time  of  his  death. 

Appeal  from  the  Probate  Court  of  Lauderdale. 

"In  the  matter  of  the  settlement  of  the  accounts  of  Alexan^ 
der  M.  Hannah,  deceased,  as  guardian  of  Mary  S.  Hannah, 
also  deceased ;  the  citation  being  sued  out  by  Peter  M.  Rhodes, 
as  the  administrator  of  the  estate  of  the  ward,  against  R,  T. 
Simpson,  as  administrator  of  the  estate  of  the  guardian.  The 
administrator  appeared  in  answer  to  the  citation,  but  declined 
to  file  any  account,  on  the  ground  that  no  papers  had  come 
into  his  hands  showing  any  liability  on  the  part  of  the  guar- 
dian. Thereupon,  the  .petitioner  stated  and  filed  an  account 
against  the  guardian,  charging  him  with  the  single  item  of 
$;i,063.27,  alleged  to  have  been  received  by  the  guardian  on 
the  1st  April,  1868,  with  interest.  It  was  admitted  that  no 
claim,  on  account  of  the  guardianship,  had  been  presented  to 
the  defendant  within  eighteen  months  after  the  grant  of  his 
letters  of  administration,  and  that  his  intestate's  estate  had 
been  declared  insolvent.  On  the  hearing,  as  the  decree  and 
the  bill  of  exceptions  recite,  "  the  defendant  objecting  and 
excepting  to  said  item  and  account  as  stated,  and  it  appear- 
ing to  the  court  that  the  testimony  adduced  to  sustain  the 
account  is  incompetent  and  insufficient,  and  that  said  account 
and  claim  has  not  been  presented  to  said  administrator  within 


216  SUPKEME  COUET  [Dec.  Term, 

[Rhodes  v.  Hannah's  Adm'r,] 

eighteen  months  after  his  appointment,  the  court  sustained 
the  exceptions,  and  disallowed  the  account."  The  petitioner 
reserved  an  exception  to  the  ruling  and  decree  of  the  court, 
and  he  now  assigns  the  same  as  error. 

Pickett  &  Rice,  for  appellant. 

R.  T.  Simpson,  cnntra. . 

SOMERVILLE,  J. — Alexander  M.  Hannah,  as  shown  by 
the  record  in  this  case,  was  appointed  guardian  of  Mary  S. 
Hannah  on  Julv  2d,  1860,  and  afterwards  departed  this  life 
on  October  4th,"l877  ;  and  on  October  29th,  1877,  R.  T.  Simp- 
son, the  appellee,  obtained  from  the  Probate  Court  of  Lau- 
derdale county,  letters  of  administration  on  his  estate.  The 
appellant,  Rhodes,  was,  on  October  13th,  1879,  appointed 
administrator  of  the  estate  of  said  Mary  S.  Hannah,  the  ward 
of  said  guardian. 

On  motion  made  in  the  Probate  Court,  for  the  statement  of 
an  account  against  the  appellee,  as  administrator,  evidence 
was  introduced  tending  to  show  that  the  said  guardian,  dur- 
ing his  life-time,  had  received,  in  the  year  1868,  between  three 
and  four  thousand  dollars  of  the  ward's  money.  The  evidence 
further  showed  that  this  claim  had  not  been  presented  against 
the  estate  of  the  guardian,  within  eighteen  months  after  the 
grant  of  letters  of  administration.  The  statute  of  non-claim 
being  interposed,  the  question  is,  whether  the  court  below 
erred  in  sustaining  it  as  a  good  and  legal  defense. 

We  think  the  claim  was  barred,  under  this  state  of  facts. 
The  language  of  the  statute  includes  "  all  claims  against  the 
estate  of  a  deceased  person." — Code  of  1876,  §  2597.  As  said 
by  BmCKELL,  C.  J.,  in  Frehvell  v.  McLemore,  .52  Ala.  124, 140, 
where  the  construction  of  this  statute  is  elaborately  discussed, 
"  Words  more  significant  to  express  every  demand  to  which 
a  personal  representative  can  or  ought  to  respond,  or  which 
can  charge  the  assets  in  his  hands  subject  to  administration, 
or  more  expressive  of  every  legal  liability  resting  upon  the 
decedent,  could  not  have  been  employed."  The  authorities 
.  cited  in  that  opinion  fully  sustain  this  view  of  the  statute. 
Foster  v.  Holland,  56  Ala.  474. 

We  do  not  intend,  by  this  opinion,  to  intimate  that,  if  the 
evidence  had  shown  that  the  specific  money  claimed  by  the 
ward,  or  her  administrator,  was  in  the  hands  of  the  guardian 
at  the  time  of  his  decease,  the  statute  of  non-claim  could  have 
been  successfully  pleaded.  This  would  have  been  a  claim  to 
specific  property,  and  not  strictly  a  demand  involving  the 
relationship  of  debtor  and  creditor. — Carrington  v.  Harming' s 
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Heirs,  13  Ala.  611 ;  Leivis  v.  Ford,  at  the  present  term ; 
Steele  v.  Hnmes,  at  the  last  term  ;  Foster  v.  Maxey's  Ex'or, 
6  Yerg.  224  ;  Locke  v.  Palmer,  '26  Ala.  312. 

There  is  no  error  in  the  judgment  of  the  Probate  Court, 
sustaining  the  plea,  and  the  judgment  is  aflfirmed. 


Crutcher  v.  Taylor. 

Bill  in  Equity  by  Blarried   Woman,  to  enforce  Lien  on  Lands. 

1.  Equitable  lien  on  hinds,  for  purchase-money  paid. — A  married  womnn  can 
not  assert  fiu  eqnituble  lien  on  lauds  purchased  by  bar  husband,  on  the  ground 
that  her  tnuds  were  used  by  him  in  paying  the  purchase- money,  whea  the 
proof  shows  that  the  payment  was  in  fact  made  with  moneys  borrowed  by  him 
-on  his  individual  credit,  which  he  intended  to  repay  from  his  wife's  funds 
■when  received. 

2.  tiale  of  Umds  by  administrntnr,  iinder  probate  decree  ;  whether  husband  or 
wife  is  purchaser. — When  the  husband  is  the  highest  biddt-r  for  lands  sold  by 
an  administrator  under  a  probate  decree,  and  gives  his  note,  with  sureties,  for 
the  deferred  jjayment,  and  is  reported  to  the  court  as  the  purchaser,  and  the 
sale  to  him  confirmed  ;  the  fact  that  he  took  from  the  administrator's  attorneys, 
without  the  knowledge,  consent,  or  authority  of  the  wife,  a  receipt  for  the 
cash  payment  in  her  name,  does  not  change  the  character  of  the  sale,  nor 
authorize  the  wife  to  claim  any  rights  as  a  purchaser,  as  against  a  subsequent 
purchaser  under  a  decree  enforcing  a  vendor's  lien  for  the  unpaid  note. 

APPEAL  from  the  Chancerj-  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  the  11th  Feb- 
ruary, 1874,  by  Mrs.  Henry  E.  Crntcher,  tho  wife  of  Andrew 
B.  Crutcher,  suing  by  her  next  friend,  against  her  said  hus- 
band, who  was  a  son  of  Reuben  W.  Crutcher,  deceased,  and 
against  the  other  children  of  said  decedent,  together  with 
Morris  K.  Taylor  as  his  administrator,  and  William  Jones; 
and  sought  to  establish  a  lien  in  the  complainant's  favor  on 
certain  lands,  which  were  "in  the  possession  of  said  Jones 
under  claim  of  ownership,  as  hereinafter  stated,  and  a  per- 
sonal decree  against  said  Taylor,  or  against  him  and  Jones, 
for  her  moneys  alleged  to  have  been  used  by  her  husband  in 
part  payment  of  the  purchase-money  under  a  former  sale. 
The  lands  had  belonged  to  the  said  Reuben  W.  Crutcher, 
who  died  intestate  prior  to  1870  ;  and  they  were  sold  by  said 
Morris  K.  Taylor,  as  his  administrator,  on  the  19th  Decem- 
ber, 1870,  the  terms  of  sale  being  one  half  cash,  and  the  bal- 
ance in  twelve  mouths,  with  interest,  to  be  secured  by  note 
or  bond  with  sureties,  and  a  vendor's  lien  retained.     Said 
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Andrew  B.  Crutcher  was  the  highest  bidder  at  the  sale,  and 
was  reported  to  the  court  as  the  purchaser.  He  gave  his  note 
under  seal,  with  sureties,  for  the  deferred  paymeut,  and  made 
the  cash  paymeut  to  the  administrator's  attorneys,  a  few  days 
after  the  sale  ;  and  the  sale  to  him  was  duly  confirmed  by  the 
court.  On  making  the  cash  payment,  said  Crutcher  took 
from  the  attorneys  of  the  administrator,  to  whom  the  money 
was  paid,  a  receipt  in  these  words  :  "  Dec.  30, 1870.  Received 
of  Mrs.  Henry  E.  Crutcher,  by  the  hands  of  A.  B.  Crutcher, 
$777.60,  this  being  the  cash  payment  of  one  half  of  the  pur- 
chase on  Lot  No.  1  of  lands  belonging  to  the  estate  of 
Reuben  W.  Crutcher,  deceased.  Said  Lot  No.  1  was  purchased 
by  said  Mrs.  Henry  E.  Crutcher ;  said  sum  of  money  to  be 
returned  to  her,  her  agent,  or  attorney,  on  demand,  in  the 
event  that  the  Probate  Court  of  Madison  county  fails  to  con- 
firm the  sale  of  said  land ;  otherwise  to  be  retained  for  pur- 
pose above-said,  to-wit,  as  cash  payment  on  said  sale." 
(Signed  by  M.  K.  Taylor,  as  administrator,  per  his  attorneys.) 
This  receipt  was  made  an  exhibit  to  the  bill. 

The  note  given  for  the  deferred  payment  not  being  paid  at 
maturity,  the  administrator  filed  a  bill  in  equity  against  said 
Andrew  B.  Crutcher  and  his  sureties  on  the  note,  to  enforce 
a  vendor's  lien  on  the  laud  ;  and  he  obtained  a  decree,  declar- 
ing a  lien,  and. ordering  a  sale  of  the  lands.  The  lands  were 
sold,  under  this  decree,  in  December,  187'2,  James  R.  Sprag- 
gins  becoming  the  purchaser,  at  the  price  of  $400.  Objec- 
tions to  the  confirmation  of  this  sale  were  filed  by  said 
Andrew  B.  Crutcher,  on  account  of  the  inadequacy  of  the 
price,  and  because  Mrs.  Crutcher  (his  wife)  and  tl)e  heirs  of 
said  Reuben  W.  Crutcher  were  not  made  parties  to  the  suit ; 
alleging  that  the  legal  title  was  in  the  heirs,  and  that  there 
was  an  outstanding  equity  in  favor  of  Mrs.  Crutcher,  on 
account  of  the  cash  payment  being  made  with  her  moneys, 
and  a  receipt  for  it  taken  in  her  name  as  the  purchaser  at  the 
administrator's  sale  ;  insisting  that,  on  account  of  these  defects 
in  the  title,  the  lagd  would  not  sell  at  its  value,  and  the  bal- 
ance of  the  purchase-money  would  be  a  personal  liability  on 
him  and  his  sureties ;  and  asking  that  the  complainant  be 
required  to  bring  in  these  persons  as  parties,  in  order  that 
they  might  propound  their  respective  interests,  and  be  bound 
by  the  decree.  The  chancellor  set  aside  the  sale,  on  account 
of  the  inadequacy  of  the  price,  and  ordered  a  re-sale  by  the 
register ;  but  he  overruled  the  objections  on  account  of  the 
want  of  necessary  parties  to  the  suit.  At  the  second  sale  by 
the  register,  on  the  3d  November,  1873,  Mrs.  Crutcher  gave 
public  notice  of  her  claim,  and  read  the  receipt  above  set  out 
as  evidence  of  it.     At  that  sale,  William  Jones,  one  of  the 
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defendants  to  the  bill  in  this  case,  became  the  purchaser,  at 
the  price  of  $1,035 ;  and  the  sale  to  him  was  confirmed  by 
the  chancellor,  and  a  conveyance  executed  by  the  register. 

The  complainant  and  said  Andrew  B.  Crutcher  were  mar- 
ried on  the  1st  August,  1866,  in  Mississippi,  where  they  then 
resided ;  and  they  removed  to  Madison  county,  Alabama,  in 
December,  186H.     "  At  the  time  of  her  said  marriage,"  as  the 
bill  alleged,  "and  at  the  time  of  said  removal  to  Alabama, 
complainant  had  a  separate  estate,  consisting  partl}^  of  more 
than  one  thousand  dollars  due  to  her  from   persons  residing 
in  South  Carolina ;  of  which,  her  said  husband,  after  their 
removal    to    Alabama,   and   before    December   I9th,    1870, 
received  more  than  four  hundred  dollars,  and  also  received 
about  four  hundred  dollars  borrowed  on  the  faith  and  credit 
of  her  said  separate  estate."     The  statute  laws  of  Mississippi, 
in  reference  to  the  separate  estates  of  married  women,  were 
set  out  in  the  bill.     The  5th  paragraph  of  the  original  bill,  as 
copied  in  the  transcript,  was  in   these  words  :   "  On  Decem- 
ber 19th,  1870,  said  Morris  K.  Taylor,  as  administrator  de 
bonis  non  of  the  estate  of  Keuben  Crutcher,  deceased,  under 
an  order  of  the  Probate  Court  of  Madison  county,  sold  at 
public  sale,  as  Lot  No.   1  of  the  lands  of  said  estate,  the 
northeast  quarter  of  section  28,  in  township  three,  range  two, 
west,  in  said   county,  to  your  oratrix,  Henry   E.    Crutcher,  at 
the  price  of  $1,555.20,  payable  one  half  cash,  and  the  bal- 
ance in  twelve  months,  with  interest  from  day  of  sale,  to  be 
secured  by  bond  with  securities,  and  a  vendor's  lien  retained 
on  the  land.     On  December  30,  1870,  your  oratrix,  Henry  E. 
Crutcher,  paid  to  said  administrator  $777.60,  belonging  to 
the  separate  statutory  estate  of  your  oratrix,  and  took  said 
administrator's  receipt  to  your  oratrix,  as  purchaser  of  said 
land,  for  said  sum,  as  the  cash  half  of  said  purchase-money. 
Said  Andrew  B.,  the  husband  of  your  oratrix,  executed  his 
bond,  with  securities,  for  the  balance  of  the  purchase-money, 
according    to   the   terms   of    sale ;    and   said   administrator 
reported  said  sale  to   said  Probate  Court,  as  made  to  said 
Andrew  B.,  by  which  it  was  confirmed  as  a  sale  to  him." 
This  is,  probably,  not  a  correct  copy  of  the  5th  paragraph  of 
the  original  bill,  which  was  amended,  by  leave  of  the  court, 
as  follows  :  "1.  By  striking  out   the   words   ^said  Andreiv  B. 
Crutcher,'  between  the  words  Ho'  in  the  ninth  line,  and  '  a^  * 
in  the  tenth  line  ;  and  inserting,  in  place  thereof,  the  words, ' 
'  your  oratrix,   Henry  E.    Crutcher!     2.  By  striking  out  the 
words  '  said  Andreiv  B.,'  in  the  sixteenth  line  of  said  para- 
graph, and  inserting,  in  place  thereof,  the  words  '  your  oratrix, 
Henry  E.  ,Crutcher'     3.  B_y  inserting  between  the  letter  *  B  ' 
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and  the  word  '  executed,'  in  the  twenty-fifth  line  of  said  para- 
graph, the  words  '  the  husband  of  your  orairix.''" 

The  original  bill  stated  the  filing  of  the  bill  by  the  admin- 
istrator, to  establish  and  enforce  a  vendor's  lien  on  the  lands ; 
the  decree  rendered  in  his  favor,  in  June,  1872,  on  decrees 
pro  confesso  against  the  several  defendants ;  the  sale  by  the 
register,  on  the  3d  November,  1873,  at  which  said  William 
Jones  became  the  purchaser ;  and  that  he  bought  with  full 
knowledge  of  the  complainant's  claim,  as  evidenced  by  the 
receipt,  of  which  public  notice  was  given  at  the  sale.  The 
prayer  of  the  bill  was,  "that  said  administrator  may,  by 
decree  of  this  court,  be  compelled  to  pay  her  said  $777.60, 
belonging  to  her  separate  estate,  received  by  him,  with  inter- 
est thereon  ;  and  if  she  is  mistaken  in  this,  her  remedy,  she 
prays  that  said  sum,  with  interest,  may  be  established  as  a 
lien  on  said  land,  and  paid  out  of  the  proceeds  of  sale  of  the 
same,  under  the  decree  of  the  court ;  and  for  such  other  and 
further  relief  as  the  nature  of  her  case  requires."  • 

Separate  answers  were  filed  by  Taylor  and  Jones,  which 
were  substantially  the  same ;  denying  that  the  complainant 
was  the  purchaser  of  the  lands  at  the  administrator's  sale,  or 
that  her  funds  were  used  in  making  the  cash  payment ; 
admitting  that  notice  of  her  claim,  as  founded  on  said  receipt, 
was  given  at  the  second  sale  by  the  register,  at  which  Jones 
became  the  purchaser ;  and  Taylor  asserted  that  the  receipt 
was  obtained  from  his  attorneys,  without  his  knowledge,  by 
false  statements  on  the  part  of  said  Andrew  B.  Crutcher. 
The  answer  alleged,  also,  the  purchase  by  Spraggins  at  the 
first  sale  made  by  the  register,  the  setting  aside  of  that  sale 
by  the  chancellor,  and  the  overruling  of  the  objections  on 
the  part  of  Andrew  B.  Crutcher  because  Mrs.  Crutcher  and 
the  heirs  of  the  intestate  were  not  brought  before  the  court. 
In  each  of  the  answers  demurrers  were  incorporated,  for 
want  of  equity  in  the  bill,  for  multifariousness  and  misjoinder, 
and  because  the  complainant  had  an  adequate  remedy  at  law 
against  said  Morris  K.  Taylor. 

In  the  amended  bill,  which  was  filed  after  these  answers 
were  put  in,  in  addition  to  the  amendments  above  mentioned, 
a  paragraph  was  added,  as  follows  :  "  Pursuant  to  said  decree 
of  June  5th,  1872,  the  register  sold  said  lands  on  the  9th 
December,  1872,  to  James  R,  Spraggins,  for  $400,  and  reported 
said  sale  to  the  court  on  May  31st,  1873.  On  June  3d,  1873, 
said  Andrew  B.  filed  his  application  in  the  cause,  objecting 
to  the  confirmation  of  the  sale,  because  of  inadequacy  of 
price  ;  alleging  that  the  legal  title  of  the  land  was  in  the  heirs 
of  said  Reuben  W.  Crutcher,  who  were  not  parties,  and  that 
said  Taylor,  as  such  administrator,  on  the  30th  December, 
Vol.  lxvi. 


1B80.J  OF  ALABAMA.  221 

[Crutcher  v.  Tuylor.] 

1870,  recognized  ycTur  oratrix,  who  also  was  not  a  party  to 
said  cause,  as  the  purchaser  of  said  land  at  his  sale,  received 
9f  her  $77'7..60,  the  cash  installment  of  the  purchase-money, 
and  executed  to  her,  as  such  purchaser,  a  receipt  for  tbe 
same,  by  which  she  acquired  an  equity  in  said  land  to  that 
extent ;  and  praying  that  said  sale  by  the  register,  the  decree 
establishiug  a  vendor's  lien,  and  the  decrees  pro  con/esso  ren- 
dered in  said  cause,  be  set  aside,  and  the  complainant  be 
required  to  make  said  heirs  and  your  oratrix  parties  to  said 
bill,  that  they  might  propound  their  interest  in  the  land,  and 
be  bound  by  the  order  and  decree  of  the  court  in  the  prem- 
ises. Said  administrator  resisted  said  application,  and 
insisted  upon  the  right  to  proceed  in  the  execution  of  said 
decree,  regardless  of  the  rights  of  your  oratrix.  Your  oratrix 
had  no  knowledge,  notice,  or  information  that  said  adminis- 
trator had  reported  the  sale  of  said  lands  to  said  Andrew  B. 
Crutcher,  had  the  same  confirmed,  or  had  filed  his  said  bill 
to  enforce  a  vendor's  lien,  until  after  the  rendition  of  said 
decree  of  June  5,  1872.  Said  administrator  has,  by  his  own 
acts,  placed  it  out  of  his  power  to  carry  out  his  said  contract 
of  sale  with  your  oratrix';  and  your  oratrix  now  elects  to 
rescind  said  contract,  and  to  have  a  lien  established  on  the 
land,  for  the  amount  of  purchase-money  paid  by  her,  with 
the  interest  thereon  ;  and  for  such  other  and  further  relief,  as 
the  nature  of  her  case,  on  the  original  and  amended  bills, 
entitles  her  to  have." 

In  his  answer  to  the  amended  bill,  Taylor  repeated  the 
averments  and  denials  of  his  answer,  insisting  that  Andrew 
B.  Crutcher  was  the  purchaser  of  the  lands  in  his  own  name ; 
and  demurring  to  the  bill  as  amended,  because  it  showed  that 
the  complainant  had  an  adequate  remedy  at  law.  Jones 
adopted  the  answer  and  demurrer  of  Taylor ;  and  formal 
answers  were  filed  by  the  other  defendants,  admitting  the 
allegations  of  the  bill.  The  complainant  took  the  deposition 
of  her  husband,  said  Andrew  B.  Crutcher,  who  testified,  in 
substance,  that  he  received,  prior  to  December,  1870,  several 
hundred  dollars  of  moneys  belonging  to  his  wife's  statutory 
separate  estate  ;  that  "  no  part  of  said  identical  money  was 
used  in  making  said  cash  payment "  for  the  land — "  that 
money  had  been  used  for  other  purposes,  with  the  intention 
of  replacing  it;"  that  the  cash  payment  was  made  with  $500 
borrowed  from  Isaac  F.  Deloney,  and  the  residue  from  other 
persons  named  ;  that  the  money  thus  borrowed,  and  used  in 
making  said  cash  payment,  "  was  bprrowed  on  the  faith  of 
complainant's  separate  estate;"  that  the  "  said  $500  was  not 
paid  back  to  said  Deloney  out  of  her  separate  estate,  but  he 
was  shown  a  letter  from  her  attorney  in  South  Carolina  before 
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lending  the  money;"  and  that  the  resiHue,  borrowed  from 
other  persons,  was  re-paid  with  her  moneys.  Deloney,  whose 
deposition  was  taken  by  the  defendants,  testified  that,  on  the 
20th  December,  1870,  he  lent  or  advanced  $500  to  said  Andrew 
B.  Crutcher,  who  "  said  that  he  wished  to  make  a  payment 
on  land,  and  promised  to  ship  more  than  enough  cotton  to 
cover  the  advance ;  but  cotton  declined,  and  the  shipments 
made  by  him  did  not  answer  his  purpose  :  he  still  owes  a  bal- 
ance ; "  and  that  the  money  was  loaned  for  the  exclusive  pur- 
pose of  securing  a  shipment  of  cotton  as  promised. 

The  demurrers  to  the  bill,  original  and  amended,  were  over- 
ruled by  Chancellor  R.  S.  Watkins  ;  but,  on  final  hearing  on 
pleadings  and  proof,  Chancellor  H.  C  Speake  dismissed  the 
bill,  at  the  costs  of  the  complainant's  next  friend,  but  without 
prejudice  to  her  right  to  bring  an  action  at  law  against  said 
Morris  K.  Taj  lor  individually,  if  advised  so  to  do.  The  decree 
dismissing  the  bill  is  now  assigned  as  error. 

F.  P.  Waed,  with  whom  was  D.  P.  Lewis,  for  appellant. 
The  complaiuant  filed  her  bill,  claiming  a  lien  on  the  lands 
for  the  moneys  of  her  statutory  separate  estate  used  in  pay- 
ing for  it ;  and  afterwards  amended  her  bill,  so  as  to  claim  as 
a  purchaser,  electing  to  rescind  the  contract,  because  the 
administrator  had  placed  it  out  of  his  power  to  comply  with 
his  contract,  and  claiming  a  vendee's  lien  for  the  part  of  the 
purchase-money  paid  by  her.  The  amendment  was  properly 
allowed. — Pitts  v.  Poivkdge,  56  Ala,  147 ;  Long  v.  Patterson, 
61  Ala.  414 ;  Peed  v.  Scott,  30  Ala,  640.  Could  not  a  vendee's 
lien  be  decreed,  under  the  prayer  for  general  relief  in  the 
original  bill?  Is  there  any  material  difference  between  alleg- 
ing that  the  husband  purchase'd  for  her,  and  that  she  pur- 
chased through  him  ?  The  administrator  is  concluded  by  his 
receipt :  he  can  not  partly  ratify,  and  partly  repudiate  the 
same  transaction  ;  he  can  not  retain  the  money,  and  dispute 
the  complainant's  character  as  purchaser. — Herman  on 
Estoppel,  §§  476,  336.  If  the  complainant  was  the  purchaser, 
as  the  receipt  conclusively  establishes,  and  the  administrator 
has  placed  it  out  of  kis  own  power  to  comply  with  his  con- 
tract, she  may  elect  to  rescind,  and  claim  a  lien  for  the  pur- 
chase-money paid. — 3  Parsons  on  Contracts,  278 ;  1  Sugden 
on  Vendors,  671 ;  Browne  on  Stat.  Frauds,  §  120. 

Walker  &  Shelby,  contra. — The  amendment  makes  an 
entirely  different  case  from  that  set  up  in  the  original  bill. 
10  Pick.  128 ;  Larkins  v.  Piddle,  21  Ala.  256 ;  1  Edw,  Ch.  52. 
The  administrator,  in  making  the  sale,  was  the  mere  agent  of 
the  court,  under  whose  order  he  acted ;  and  if  he  refused  to 
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make  proper  report  of  the  sale,  the  purchaser  might  have  com- 
pelled him  to  make  it. — Rorer  on  Jud.  Sales,  6,  §  9 ;  3Iason 
V.  Osgood,  64  N.  C.  467. 

Per  Curiam. — The  equity  of  the  bills,  original  and 
amended,  depends,  in  any  aspect  of  the  case,  upon  the  exist- 
ence of  two  facts,  neither  of  wbich  the  evidence  establishes. 
The  first  is,  that  the  money,  with  which  the  cash  payment  of 
the  purchase-money  of  the  lands  was  made,  was  the  money 
of  the  appellant ;  and  the  second  is,  that  the  appellant,  and 
not  her  husband,  was  the  real  purchaser  of  the  lauds.  The 
cash  payment,  it  is  shown,  and  the  evidence  is  without  con- 
flict, was  made  by  the  husband,  with  money  for  that  purpose 
borrowed  on  his  individual  credit,  and  not  from  the  money 
of  the  appellant.  Nor  had  the  husband,  at  the  time  the  pay- 
ment was  made,  received  of  the  money  of  the  appellant  a 
sum  sufficient  to  make  it.  He  may  have  intended  to  re-pay 
the  money  borrowed,  from  moneys  of  the  wife  he  expected 
to  receive  subsequently  ;  but  such  intention  would  not  change 
the  ownership  of  the  money  paid. 

Nor  can  it  be  said  the  appellant  was  the  purchaser  of  the 
lands.  Not  dwelling  upon  her  incapacity,  legally  and  equit- 
ably, to  enter  into  such  a  contract,  the  fact  is,  the  husband 
was  the  bidder,  gave  the  note  and  sureties  for  the  deferred 
payment,  was  reported  as  the  purchaser  to  the  Court  of  Pro- 
bate, and  to  him  the  sale  was  confirmed  by  that  court.  The 
receipt  obtained  by  him  for  the  cash  payment,  from  the  attor- 
neys of  the  administrator,  specifying  the  appellant  as  the  pur- 
chaser, was  given  without  the  knowledge,  or  consent,  or 
authority  of  the  latter,  and  can  not  change  the  character  of 
the  sale,  which  was  fixed  by  the  report  of  the  administrator 
and  the  decree  of  confirmation. 

Affirmed. 


Collier  and  Wife  v.  Palk. 

Bill  in  Equity  for  Injunction  of  Judgment  at  Law. 

1.  Injunction  of  judgment  at  laic— To  authorize  the  injunction  of  a  judg- 
ment at  law,  it  is  not  sufficient  that  the  judgment  is  erroneous,  unjust,  or  con- 
trary to  equitj'  and  good  conscience  :  the  party  complaining  ranst  show,  bot 
only  that  he  had  and  has  a  good  tlefense,  but  that  he  was  prevented  from 
making  it  available  at  law,  by  surprise,  accident,  mistake,  or  the  fraud  or  act 
of  his  adversarj',  without  any  fault  or  negligence  on  his  own  part. 

2.  ikime;  appearance  by  attorney. — An  appearance  by  attorney,   not  shown 
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by  a  proper  entry  to  be  limited  or  special,  must  be  taken  as  a  general  appear- 
ance ;  and  the  authority  of  the  attornt?y  to  appear  being  admitted,  the  defend- 
ant can  not  obtain  equitable  relief  against  the  judgment,  on  the  ground  that 
the  appearance  was  only  for  the  purpose  of  obtaining  a  continuance  of  the 
cause :  in  such  case,  the  record  is  conclusive. 

'A.  Same  ;  verbal  wjieement  for  continuance.- -A.  verbal  agreement  between  the 
parties  or  their  attorneys,  for  the  continuance  of  a  pending  cause,  being  forbid- 
den by  the  rules  of  practice  (Rule  No.  14,  Code,  160),  can  not  be  made  the 
foundation  of  equitable  relief  against  a  judgment  rendered  in  violation  of  its 
terms. 

Appeal  from  the  Chancery  Court  of  Morgan. 
Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  27th  July,  1878,  by 
William  T.  Collier  and  his  wife,  Margaret  F.  Collier,  against 
Lewis  M.  Falk ;  and  sought  to  enjoin  the  collection  of  a 
judgment  which  the  defendant  had  obtained  against  the  com- 
plainants, in  the  Circuit  Court  of  said  county,  on  the  2Hth 
April,  1876,  and  to  set  aside  the  award  on  which  said  judg- 
ment was  founded.  Copies  of  the  proceedings  in  the  action 
at  law,  and  of  the  submission  and  award,  were  made  exhibits 
to  the  bill.  The  action  at  law  was  commenced  on  the  20th 
August,  1875;  was  founded  on  a  promissory  note  for  Sl,177.34, 
executed  by  said  Collier,  dated  the  28th  February,  1873,  and 
payable  one  day  after  date,  to  said  L.  M.  Falk;  and  sought  a 
personal  judgment  against  said  Collier,  and  a  judgment  of 
condemnation  against  certain  lauds,  particularly  described  in 
the  complaint,  and  alleged  to  belong  to  Mrs.  Collier  as  her 
statutory  separate  estate,  on  the  ground  that  the  note  was 
given  for  the  price  of  goods  sold  and  delivered,  which  were 
necessary  family  supplies.  Another  action  between  the  same 
parties  was  commenced  on  the  same  day,  founded  on  an  open 
account  for  goods  sold  and  delivered ;  and  on  the  same  day 
on  which  judgment  was  rendered  for  the  plaintiff  in  the  for- 
mer suit,  for  the  amount  ascertained  by  the  award,  as  herein- 
after stated,  judgment  was  also  rendered  for  the  plaintiff  in 
this  second  suit,  for  costs,  with  a  remittitur  of  the  debt  or 
damages.  At  the  return  term,  as  the  judgment  entry  recites, 
in  the  action  on  the  note,  the  parties  came  by  attorney,  and 
the  cause  was  continued  by  consent ;  and  at  the  next  ensuing 
term,  on  the  36th  April,  1876,  a  judgment  was  rendered  as 
follows :  "  Came  the  parties,  by  their  attorneys,  and  the 
defendants  now  say  nothing  further  in  bar  of  plaintiff's  action; 
but  the  amount  of  damages  being  unknown  to  the  court,  came 
also  a  jury,"  etc.,  "who,  upon  their  oaths,  do  say,  'We,  the 
jury,  find  the  issue  in  favor  of  the  plaintiff,  and  assess  the 
plaintiff's  debt  a«d  interest  at  the  sum  of  $1,020.38,  with  inter- 
est from  the  19th  February,  1876  ;  and  we  find  the  following 
separate  estate  of  the  said  married  woman,  Mrs.  M.  F.  Collier," 
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specifying  the  lands  described  in  the  complaint ;  followed  by 
a  personal  judgment  against  said  W.  T.  Collier,  in  asaal  form, 
and  a  judgment  of  condemnation  against  the  lands.  This 
is  the  judgment  which  the  bill  sought  to  enjoin. 

Tlie  agreement  to  submit  the  matters  in  controversy  to 
arbitration,  as  shown  by  the  exhibit,  is  dated  the  18th  Feb- 
ruary, 1876,  entitled  as  of  the  case  then  pending  in  the  Cir- 
cuit Court,  and  in  these  words  :  "Know  all  men  by  these  pre- 
sents, that  whereas  a  certain  controversj'  is  pending  between 
the  parties  to  the  above  entitled  cause,  and  whereas  they 
desire  to  leave  the  determination  thereof  to  E.  M.  Sams,  John 
"W.  Price,  and  James  Ratliff,  as  arbitrators,"  [they]  "do 
hereby  nominate  and  appoint  the  aforesaid  Sams,  John  W. 
Price,  and  James  Ratliff,  as  arbitrators,  for  the  purpose  of 
determining  and  settling  all  matters  in  dispute  between  them, 
and  especially  all  questions  of  account  and  indebtedness,  in- 
volved in  and  arising  out  of  two  suits  now  pending  in  said 
court,  and  between  the  parties  hereto.  In  testimony  where- 
of," <fec.  The  award,  dated  the  19th  February,  1876,  and 
signed  by  all  the  arbitrators,  is  as  follows  :  "  We,  the  arbi- 
trators in  the  settlement  between  L.  M.  Falk,  W.  T.  Collier, 
and  M.  F.  Collier,  upon  a  thorough  examination  and  investi- 
gation of  the  accounts  and  the  evidence  introduced  before  us, 
find  the  indebtedness  of  W.  T.  Collier  and  M.  F.  Collier  to 
L.  M.  Falk  to  be  one  thousand  and  twenty  dollars  and  thirty- 
eight  cents  ($1,020.38),  principal,  and  interest  up  to  date  ;  and 
we  do  hereby  render  a  judgment  in  favor  of  L.  M.  Falk,  for 
the  above  amount." 

The  material  statements  of  the  bill,  showing  the  grounds 
on  which  relief  was  sought  against  the  judgment  and  award, 
are  substantially  as  follows :  "  Complainants  allege  that  they 
do  not  owe  said  debt,  and  that  the  said  land  of  said  Margaret 
F.  was  not  liable  for  the  payment  thereof,  as  hereafter  more 
particularly  stated.  Complainants  employed  counsel  to  rep- 
resent them  at  the  Fall  term  of  said  Circuit  Court,  1875,  in 
said  causes,  for  the  purpose  of  securing  a  continuance  until 
the  next  term  of  the  court,  and  for  that  purpose  alone,  with 
a  view  to  getting  time  to  employ  counsel  to  represent  them 
on  the  trial,  and  preparing  for  their  defense."  At  said  term, 
said  suits  were  continued  by  consent,  as  shown  by  the  judg- 
ment entry  ;  "  and  thereafter  the  said  counsel,  so  employed 
by  complainants  to  represent  them  in  procuring  said  contin- 
uances, ceased  to  have  any  further  connection  with  said  suits, 
as  their  attorneys  or  counsel."  After  the  adjournment  of  the 
court  at  that  term,  "  said  Falk  proposed  to  complainants  to 
submit  the  matters  of  dispute  involved  in  said  suits  to  the 
arbitrament  of  three  disinterested  persons,  one  to  be  selected 
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by  each  of  the  parties,  and  the  third  to  be  choSen  by  the  two 
so  selected.  Complainants  agreed  to  this  proposition,  pro- 
vided said  Falk  would  agree  to  withdraw  his  said  two  suits 
in  said  Circuit  Court,  and  pay  the  costs  that  had  accrued 
therein ;  and  said  Falk  agreed  to  this  proviso,"  and  the 
agreement  of  submission  was  thereupon  made.  "Neither  of 
the  parties  was  represented  by  counsel  on  said  arbitration. 
The  arbitrators  would  not  permit  either  of  the  parties,  or  any 
one  else,  to  be  present  in  the  room  in  which  said  arbitration 
wos  held,  either  during  the  trial,  or  during  their  delibera* 
tions,  except  that  said  Falk  and  W.  T.Collier  were  permitted 
to  be  present  during  their  examination  as  witnesses.  Said 
award  is  grossly  unjust  to  complainants,  in  this,  that  justly, 
and  according  to  law  and  right,  they  do  not  owe  said  Falk 
the  amount  for  which  he  obtained  said  judgment  of  said  arbi- 
trators, nor  any  part  thereof ;  and  said  judgment  of  said  arbi- 
trators was  procured  by  the  fraudulent  conduct  of  said  J.  W. 
Price,  as  one  of  said  arbitrators,  and  of  said  Falk,  and  by  said 
Falk's  false  swearing ;  which  complainants  can  establish  to 
the  satisfaction  of  the  court,  by  the  testimony  in  part  of  dis- 
interested witnesses,  who  were  not  examined  before  said  arbi- 
trators, and  whose  testimony  complainants  have  discovered 
since  the  said  arbitration."  "  Complainants  were  inveigled 
into  the  said  submission  to  arbitration  by  said  Falk,  through 
the  instrumentality  and  chicaner}'  of  said  Price,"  who,  it  was 
alleged,  was  then  in  the  employment  of  said  Falk  as  collect- 
ing agent,  and  was  paid  by  Falk  $50  for  his  services  in  con- 
nection with  the  arbitration  ;  "  and  they  were  thus  deprived 
of  a  fair  and  impartial  trial  of  said  matters  of  dispute.  Com- 
plainants were  ignorant  of  the  fact  that  said  Price  was  in  the 
employment  of  Falk,  and  was  acting  secretly  in  his  interest  ; 
and  they  were  induced  by  Price  to  enter  into  the  submission 
by  his  assurance,  after  an  examination  of  their  papers,  that 
they  did  not  owe  anything  to  Falk ;  "  and  they  allege  that 
said  award  and  judgment  of  said  arbitrators  against  them  is 
grossly  unjust — that  they  did  not  owe  said  Falk  said  amount, 
or  any  part  thereof  ;  and  they  charge  that  said  award  and 
judgment  against  them  was  accomplished  by  the  fraudulent 
combination  between  said  Price  and  said  Falk.*'  "  Com- 
plainants agreed  to  the  proposition  of  said  Falk  "  [for  a  sub" 
mission  to  arbitration],  "as  communicated  to  them  in  a  note 
from  said  Price,  upon  the  condition  that  said  Falk  would 
withdraw  said  suits  and  pay  the  costs ;  which  conditions  were 
thereafter  agreed  to  by  said  Falk."  Said  arbitrators  never 
pretended  to  determine  what  portion,  if  any,  of  the  said 
amount  so  ascertained  by  their  award  to  be  due  to  said  Falk, 
was  a  charge  upon  the  lands  of  the  said  Margaret  F. ;  nor  to 
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determine  what  portion  of  the  amount,  if  any,  was  for  articles 
of  comfort  and  support  of  the  complainants'  household,  and 
whether  or  not  said  lauds  were  legally  chargeable  with  the 
payment  thereof,  although  this  was  one  of  the  questions  pre- 
sented for  their  consideration,  and  the  sole  question  so  far  as 
said  Margaret  was  concerned";  and  it  was  alleged  that  a 
portion  of  the  account,  "  several  hundred  dollars,"  was  in  fact 
not  a  charge  against  Mrs.  Collier's  property.  "  Complainants 
further  allege,  that  said  papers,  said  submission  and  award, 
were  never  filed  in  said  Circuit  Court,  as  by  law  required ; 
and  that  said  Falk  never  withdrew  said  suits,  or  paid  the 
costs  thereof,  as  he  agreed  to  do,  as  a  condition  precedent  to 
complainants'  entering  into  said  submission;  and  that  said 
Falk,  without  their  knowledge  or  consent,  and  when  he  must 
have  known  they  were  acting  upon  the  assurance,  made  to 
them  by  him,  that  he  would  withdraw  said  suits,  and  without 
any  notice  or  intimation  to  them  to  the  contrary,  took  judg- 
ments against  complainants  in  both  of  said  suits,  the  same  as 
if  said  arbitration  had  never  taken  place,  for  the  amount  of 
said  award  in  one  case,  with  interest  thereon."  "  Complain- 
ants allege  that,  for  the  reasons  above  stated,  said  judgments 
were  obtained  by  surprise,  accident  and  mistake,  without  the 
fault  of  complainants,  and  in  fraud  of  their  rights ;  and  com- 
plainants never  knew  or  heard  of  said  judgments  having  been 
rendered,  until  after  the  expiration  of  more  than  four  months 
from  the  date  thereof,  and  the  adjournment  of  the  term  at 
which  they  were  rendered."  No  execution  was  issued  on  the 
judgments  until  June  24th,  1878. 

The  chancellor  dismissed  the  bill  on  demurrer,  and  on  mo- 
tion to  dismiss,  for  want  of  equity ;  and  his  decree  is  now 
assigned  as  error. 

Humes  &  Gordon,  for  appellants.— The  bill  in  this  case  was 
filed,  principally,  on  the  authority  of  Chambers  v.  Crook,  42 
Ala.  171,  to  which  the  attention  of  the  court  is  particularly 
invited.  Fraud  vitiates  every  thing,  and  no  recitation  of  fact 
in  a  record,  where  a  judgment  is  obtained  by  fraud,  is  conclu- 
sive as  against  the  defrauded  party, — Story's  Equity,  §  887  ; 
Adams'  Equity,  196,  mar. ;  3Iarine  Insurance  Co.  v.  Hodgson,  7 
Cranch,  332  ;  'Lee  v.  Baird,  4  H.  &  M.  453 ;  Wierich  v.  DeZoya, 
2  Gilm.  III.  385 ;  Poivers  v.  Butler,  3  Green's  Ch.  465 ;  Emer- 
son V.  Udall,  13  Vermont,  477  ;  Bust  v.  Ware,  6  Grat.  50 ; 
Humphrey  v.  Leggett,  9  How,  U.  S.  297 ;  Hahn  v.  Hart,  12  \^. 
Mon.  426  ;  Heaver  v.  Erivin,  7  Ired.  Eq.  250 ;  Nelson  v.  Rock- 
well, 14  111.  375  ;  Burton  v.  Wiley,  26  Vermont,  430 ;  Gonnoioay 
V.  Ellison,  14  Ark.  360  ;  Trevor  v.  3IcKay,  15  Geo.  550 ;  Moore 
V.  Gamble,  1  Stock.  N.  J.  246 ;  Sumner  v.  Marey,  3  Wood.  & 
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M.  105  ;  McJilton  v.  Love,  13  III.  486 ;  Pearce  v.  Olney,  20 
Conn.  544  ;  Dohson  v.  Pearce,  12  N.  T,  156  ;  Starbuck  v.  Mur- 
ray, 5  Wendell,  148.  But,  whether  the  judgment  was  regu- 
larly obtained  or  not,  a  court  of  equity  has  jurisdiction  to  set 
it  aside,  and  should  set  it  aside  under  the  facts  alleged,  which 
show  that  it  would  be  inequitable  and  unconscientious  to 
enforce  its  collection. — 2  Story's  Equity,  §  194  ;  Carrington  v. 
Holabird,  17  Conn.  537 ;  Floyd  v.  Jane,  6  John.  Ch.  479 ; 
Gainsborough  v.  Giffard,  2  P.  W.  421 ;  Dilly  v.  Heckrotte,  8 
Gill  <fe  J.  170.  That  the  allegations  of  fraud  are  suflSciently 
definite  and  specific,  see  Story's  Eq.  PI.  §§  28,  265  a,  and 
note  4 ;  Chicot  v.  Lequesne,  2  Vesey,  318 ;  Clarke  v.  Periam, 
2  Atk.  337. 

C.  C.  Harris,  contra,  cited  Otis  v.  Dargan,  53  Ala.  178 ; 
Stein  V.  Burden,  30  Ala.  270 ;  Duckworth  v.  Buckioorth,  35 
Ala.  70 ;  White  v.  Ryan  &  Martin,  31  Ala.  400 ;  French  v. 
Garner,  7  Porter,  549. 

SOMEEVILLE,  J.— The  principles  upon  which  courts  of 
equity  will  intervene,  for  the  purpose  of  restraining  the  exe- 
cution of  a  judgment  at  law,  are  now  settled  without  a  con- 
trariety of  opinion.  It  is  not  sufficient  for  the  successful 
invocation  of  this  jurisdiction,  that  the  judgment  or  former 
decision  was  erroneous,  or  unjust,  or  contrary  to  equity  and 
good  conscience.  However  good  or  meritorious  may  be  the 
defense,  a  party  defendant  is  not  excused  for  a  negligent  fail- 
ure to  present  it  by  plea,  demurrer,  or  otherwise,  in  a  court 
of  law.  Courts  of  equity  uniformly  decline  to  interfere,  unless 
upon  the  condition  precedent,  that  it  must  plainly  appear 
that  the  party  seeking  relief  was  prevented  from  presenting 
such  defense  in  the  court  of  law,  because  of  surprise,  acci- 
dent or  mistake,  or  the  fraud,  or  act  of  his  adversary,,  wnmiicerf 
ivith  fraud  or  negligence  on  his  part.  If  the  loss  of  his  defense 
is  attributable  to  his  own  omission,  neglect,  or  default,  this 
fact  is  fatal  to  any  redress  sought  at  the  hands  of  a  court  of 
chancery,  the  portals  of  whose  relief  are  closed  against  those 
coming  without  diligence  as  well  as  clean  hands. —  Waring  v. 
Leiois,  53  Ala.  616,  624 ;  Duckworth  v.  Duckioorth,  35  Ala.  70; 
Freeman  on  Judgments,  §  486  ;  3  Wait's  Actions  &,  Defenses, 
204,  §  10. 

The  equity  of  the  bill,  in  this  case,  is  based  upon  the  alleged 
fraud  of  the  plaintiff  in  obtaining  the  judgment,  and  of  sur- 
prise or  accident  in  its  rendition,  contrary  to  an  agreement  of 
the  parties  that  the  cause  should  be  continued.  There  was 
an  agreement  in  writing,  that  the  matters  in  controversy 
should  be  submitted  to  arbitration  ;  which  was  done,  in  sub- 
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stantial  conformity  to  the  statute,  and  an  award  rendered 
thereon.  Fraud  and  partiality  are  also  expressly  charged 
against  one  of  the  arbitrators.  It  is  averred  in  the  bill,  also, 
that  the  condition  upon  which  the  arbitration  was  agreed  on 
was,  that  the  case  then  pending  in  the  Circuit  Court,  in  which 
the  judgment  sought  to  be  enjoined  here  was  rendered, 
should  be  continued.  This  agreement  was  not  in  writing, 
being  only  verbal. 

Conceding  that  the  appearance  of  the  defendant  by  attor- 
ney was,  as  claimed,  for  the  purpose  of  obtaining  a  continu- 
ance, this  fact  does  not  appear  from  the  record.  It  is  not 
shown  by  a  proper  entry  to  have  been  limited,  or  to  be  pro 
hac  vice  merely.  It  is,  therefore,  to  be  taken  as  a  general 
appearance,  and  not  a  special  one.  The  authority  of  the 
attorney  to  appear  is  admitted  ;  and  such  being  the  case,  the 
client  is  chargeable  with  his  negligence,  if  he  neglects  to 
specially  limit  such  appearance,  or  to  obtain  the  consent  of 
court  to  entirely  withdraw  it.  It  would  be  a  dangerous  poli- 
cy, to  permit  the  introduction  of  parol  testimony  to  impeach 
records,  by  qualifying  or  limiting  an  attorney's  authority 
under  such  circumstances. —  Grigg  v.  Gilmer,  54  Ala.  425 ; 
Freeman  on  Judg.  §  128.  And  even  where  an  attorney 
appears  without  any  authority  whatever,  and  the  record  of  a 
court  of  general  jurisdiction  recites  facts  showing  jurisdiction 
of  the  parties  and  subject-matter,  it  may  be  seriously  ques- 
tioned whether  the  record  does  not  import  such  absolute 
verity,  as  to  preclude  extrinsic  evidence  contradicting  such 
recitals,  in  cases  of  domestic  judgments. — Freeman  on  Judg- 
ments, §§  131-134;  4  Wait's  Act.  &  Def.  p.  .195,  §  12;  Abbott 
V.  Button  (44  Vt.  546),  8  Amer.  Rep.  394 ;  Hunt  v.  Ellison, 
82  Ala.  173.  Though  the  rule  is  held  to  be  otherwise,  in  the 
case  of  foreign  judgments  rendered  in  the  courts  of  a  sister 
State. — Kingsbury  v.  Yniestra,  59  Ala.  320. 

The  14th  Rule  of  Practice  in  the  Circuit  Court,  and  other 
inferior  courts  of  common-law  jurisdiction,  provides,  that  "no 
private  agreement  or  consent  between  the  parties,  or  their 
attorneys,  relating  to  the  proceedings  in  any  cause,  shall  be 
alleged  or  suggested  by  either  against  the  other,  unless  the 
same  be  in  loriting,  and  signed  by  the  party  to  be  bound 
thereby." — Code  of  1876,  p.  160.  The  alleged  agreement 
here  is  in  violation  of  this  rule  of  practice.  It  is  not  in 
writing,  as  required.  It  can  not  be  alleged  or  suggested,  by 
either  against  the  other,  as  a  basis  of  redress  in  any  court. 
This  principle  was  expressly  decided  in  Warren,  Norman  et  al. 
V.  Burns,  at  the  present  term,  where  this  court  held,  that  such 
a  verbal  agreement  could  not  be  looked  to,  or  considered  in 
evidence,  as  the  basis  of  relief  on  a  bill  filed  to  restrain  the 
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execution  of  a  judgment  obtained  in  a  court  of  law.  There, 
as  here,  there  was  a  verbal  agreement  to  continue  the  cause 
pending  in  the  court  of  law ;  and  this  agreement  was  violated 
by  the  plaintiff  taking  judgment  by  nil  dicit,  without  the 
knowledge  or  consent  of  the  defendant.  We  are  satisfied 
with  the  conclusion  reached  in  that  case ;  and  this  view  proves 
fatal  to  the  equity  of  appellants'  bill,  which  was  properly  dis- 
missed by  the  chancellor.     His  decree  is,  therefore,  affirmed. 


Barclay  v.  Smith. 

Statutory  Reed  Action  in  nature  of  Ejectment. 

1.  Aduerse  possession ;  effect  on  title  to  land.  —Adverse  possession  of  lands, 
/or  the  length  of  time  prescribed  as  a  bar  by  the  statute  of  limitations,  "arms 
the  adverse  holder  with  all  the  powers  of  offense  and  defense  which  an  unbroken 
chain  of  title  confers,"  and  enables  him  successfully  to  prosecute  or  defend  an 
ejectment ;  and  it  is  not  necessary  that  such  possession  should  be  under  color 
of  title. 

2.  Same;  exceptions  to  statute  of  limitations. — When  a  case  is  brought  within 
any  one  of  the  specified  exceptions  to  the  statutes  of  limitation  (Code,  §§  3234- 
36,  3242-4-5-7-y,  3250),  the  exception  prevails,  and  dominates  the  rule  ;  but 
all  the  exceptions  are  specified  in  the  statutes,  and  the  courts  have  no  power 
to  add  to  them. 

3.  Same:  purchase  of  lands  subject  to  execution  lien. — A  person  who  buys  land 
subject  to  an  execjition  lien  against  his  vendor,  and  holds  uninterrupted 
adverse  possession  for  ten  years  before  suit  brought,  may  successfully  defend 
an  ejectment  by  the  purchaser  at  execution  sale,  although  the  action  was 
brought  within  ten  years  after  the  sale  under  execution,  and  the  lien  of  the 
execution  was  never  lost. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  John  Henderson. 

This  action  was  brought  by  Thomas  C.  Barclay,  against 
William  G.  and  James  P.  Smith,  to  recover  a  tract  of  land 
particularly  described  in  the  complaint,  with  damages  for  its 
detention  ;  and  was  commenced  on  the  13th  June,  1877.  The 
defendants  pleaded,  with  other  defenses,  the  statute  of  limi- 
tations of  ten  years  ;  and  issue  was  joined  on  that  plea.  "On 
the  trial,"  as  the  bill  of  exceptions  states,  "  the  proof  showed 
that  the  lands  sued  for,  lying  in  said  county  of  Marshall,  were 
sold  and  conveyed  on  the  1st  day  of  April,  1863,  by  James 
Critcher,  to  Andrew  M.  Beard  and  Thomas  A.  Cox,  as  part- 
ners, under  the  firm  name  of  Beard  &  Cox ;  that  said  Beard 
sold  and  conveyed  his  undivided  interest  in  said  land,  and  left 
said  Cox  in  the  exclusive  possession  thereof,  on  the  3d  day  of 
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February,  186(5 ;  and  that  said  Cox,  on  the  13th  day  of  August, 
X866,  sold  and  conveyed  said  land  to  the  defendants  in  this 
suit,  who  have  since  been  in  continuous  adverse  possession 
thereof,  claiming  said  land  as  their  own."  This  was  the 
defendants'  claim  of  title. 

"  The  proof  showed,  also"  (and  this  was  the  plaintiff's 
claim  of 'title),  "  that  on  the  2d  day  of  March,  1863,  Ewing, 
McCrary  &  Co,  recovered  a  judgment  in  this  court,  against 
said  Andrew  M.  Beard  and  one  L.  B.  Allen,  late  partners,  for 
$365  debt,  and  $54,13  damages,  besides  costs  of  suit,  and 
another  judgment  against  said  Beard,  for  $97.81  debt,  and 
$9.77  damages,  besides  costs  of  suit;  that  executions  were 
issued  on  both  of  these  judgments,  on  the  8th  day  of  April, 
1863,  and  that  executions-  were  duly  and  regularly  issued  on 
them  on  the  14th  September,  1865,  and  thereafter  after  each 
term  of  the  court,  so  that  no  space  between  two  terms  of  said 
court  elapsed  without  an  execution  being  in  the  hands  of  the 
sheriff  on  said  judgments,  from  said  last-named  date,  until 
after  the  sale  of  said  land  by  the  sheriff  to  the  plaintiff  in  this 
suit;  and  that  on  the  2d  day  of  September,  1867,  the  sheriff 
of  said  county,  under  executions  on  said  judgments  as  afore- 
said, regularly  sold  said  lands  according  to  law,  to  the  plain- 
tiff  in  this  suit,  who  became  the  purchaser,  and  paid  the  pur- 
chase-money ;  and  the  sheriff  executed,  and  delivered  to  hina, 
a  deed  for  the  same  in  due  form  of  law.  This  suit  was  insti- 
tuted on  the  13th  June,  1877. 

"  Other  evidence  was  introduced,  under  the  issues  in  the 
cause,  but  none  bearing  on  the  issue  of  the  statute  of  limita- 
tions. Thereupon,  the  court  charged  the  jury,  that  if  they 
found,  from  the  evidence,  that  the  defendants  had.  been  in 
adverse  possession  of  said  lands,  claiming  it  as  their  own, 
under  their  purchase  from  Cox,  for  ten  years  before  the  instil 
tution  of  this  suit,  the  defense  of  the  statute  of  limitations  is 
made  out,  and  the  jury  must  find  a  verdict  for  the  defendants." 
The  plaintiff  excepted  to  this  charge,  and  he  now  assigns  it 
as  error. 

D.  P.  Lewis,  for  appellant. — The  statute  of  limitations 
begins  to  run,  only  "after  the  cause  of  action  has  accrued"; 
and  the  cause  of  action  accrues,  in  possessory  actions  for 
land,  only  "  when  a  right  of  entry  on  the  land  accrues." 
Code,  §1  3223,  3233.  The  plaintiff's  cause  of  action  accrued 
on  the  2d  September,  1867,  when  he  received  the  sheriff's 
deed  as  purchaser  at  the  execution  sale ;  and  his  actioA  was 
brought  within  ten  years  from  that  day.  The  land  was  sub^ 
iect  to  the  execution  lien  when  the  defendant  bought  it,  and 
that  lien  was  never  lost.     This  lien,  given  by  the  statute,  ia 
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preserved,  and  declared  to  continue,  as  against  other  judg- 
ment creditors  and  purchasers  from  the  defendant,  so  long  as 
executions  are  regularly  issued  without  the  lapse  of  an  entire 
term. — Code,  §§  3210-11.  The  sale  under  the  execution 
relates  back  to  the  inception  of  the  lien,  and  perfects  it ;  and 
the  purchaser  at  the  sale  acquires  a  legal  title  which  must 
prevail  over  all  intermediate  transfers. — Freeman  on  Execu- 
tions, §  195,  and  cases  cited;  Pratt  v.  Pratt,  96  U.  S.  704; 
Coulter  V.  PhiUips,  20  Penn.  St.  154. 

F.  P.  Ward,  contra. — Adverse  possession  of  lands  for  ten 
years,  even  without  color  of  title,  coufers  a  title  against  all 
the  world,  except  the  persons  specially  named  in  the  statute. 
Farmer  v.  Eslava,  11  Ala.  1028 ;  Merryman  v.  Bourne,  9  Wal- 
lace, 600. 

STONE,  J. — The  policy  of  our  statutes  of  limitation  is 
repose  to  titles.  The  benefits  and  immunities  they  confer, 
are  for  the  repose  of  adverse  holders,  who  have  been  in  con- 
tinuous possession,  asserting  ownership,  for  the  length  of  time 
the  statute  prescribes.  In  favor  of  defendants,  "  adverse 
possession,  open,  notorious,  accompanied  with  acts  of  owner- 
ship, bars  an  action  for  the  recovery  of  lands,  without  any 
reference  to  the  hona  fides  or  color  of  title,  under  which  the 
adverse  holder  claims  ownership." — Smith  v.  Roberts^  62  Ala. 
83.  "  When  the  statute  of  limitations  has  completed  a  bar, 
it  gives  to  the  party  in  whose  favor  it  has  run  a  right  of  entry, 
upon  which  he  may  prosecute  ejectment,  or,  if  sued,  defend 
himself." — Doe,  ex  dem.  v.  Eslava,  11  Ala.  1028.  A  right  to 
lands,  acquired  by  ten  years'  adverse  holding,  with  the  excep- 
tions the'  statutes  provide,  arms  such  holder  with  all  the 
powers  of  offense  and  defense,  which  an  unbroken  chain  of 
title  confers.  The  exceptions  are  expressed  in  sections  3234, 
3235,  3236,  3242,  3244,  3245,  3247,  3249,  3250  of  the  Code  of 
1876.  When  a  case  is  brought  within  either  of  the  excep- 
tions, the  exception  prevails,  and  dominates  the  rule.  But 
courts  have  no  authority  to  engraft  exceptions,  which  are  not 
found  in  the  statutes.  The  fact  that  the  present  plaintiff 
was  but  a  lien  creditor,  without  title,  when  defendant  took 
possession,  is  not  one  of  the  exceptions  the  statute  provides. 
The  defendant  Smith  being  in  possession,  and  claiming  own- 
ership, the  statute  commenced  running  in  his  favor,  even 
against  Beard  and  Cox,  original  owners,  as  he  received  his 
title  from  the  latter,  charged  with  no  trust  of  his  creation. 
3Iiller  v.  State,  38  Ala.  600;  Tayloe  v.  Dugger,  at  last  term; 
I  Brick.  Dig.  49,  50. 

We  are  aware  that,  in  Coulter  v,  Phillips,  20  Penn,  St.  154, 
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a  different  rule  is  declared ;  and  in  Pratt  v.  Pratt,  96  XJ.  S. 
704  (a  case  from  Illinois),  the  same  doctrine  is  somewhat 
sanctioned.  Under  our  statutes  and  rulings,  we  do  not  feel 
at  liberty  to  follow  those  cases. — See  Merryman  v.  Bourne, 
9  Wall.  592 ;  Freem.  on  Ex.  §  195. 
The  judgment  is  affirmed. 


Clark  V,  Snodgrass. 

Bill  in  Equity  to  enforce  Trust  in  Lands,  under  Parol  Contract, 
in  nature  of  Bill/or  Specific  Performance. 

1.  Specific  performance  of  contract ;  when  decreed. — To  maiutaiu  a  bill  for  the 
specific  performance  of  a  contract,  the  complainants  must  have  a  common 
right  to  relief,  which  mnst  be  clearly  and  distinctly  charged  in  the  bill,  and 
clearly  proved  as  charged  :  if  the  averments  are  vague  and  indefinite,  or  the 
proof  is  uncertain,  no  relief  can  be  had. 

2.  Adverse  possession,  by  purchaser  from  trustee;  hotv  available. — A  purchaser 
of  lands  at  a  sale  made  by  a  trustee  under  a  deed  ol  trust,  taking  possession 
under  his  purchase,  becomes  an  adverne  holder  as  against  persons  who  claim 
an  equity  in  the  lands  under  a  prior  verbal  contract  with  the  grantor  who  exe- 
cuted the  deed  of  trust,  although  the  purchaser  had  notice  thereof ;  and  such 
possession  being  continued  uninterruptedly  for  more  than  ten  years,  it  is  avail- 
able at  law  to  maintain  or  defeat  an  ejectment,  or  may  be  asserted  inequity  by 
demurrer  to  a  bill  which  seeks  to  enforce  the  agreement  or  equity. 

3.  Homestead  exemption;  repeal  of  law. — A  claim  to  a  homestead  exemption 
is  worthless,  when  not  asserted  until  after  the  repeal  of  the  law  which  con- 
ferred it. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  26th  September,  1876, 
by  William  C.  Clark  and  others,  children  and  heirs  at  law  of 
Isaac  Clark,  deceased,  aginnst  John  Snodgrass,  James  M.  Gul- 
latt,  and  others ;  and  sought  to  enforce  an  alleged  trust  or 
equity  in  a  tract  of  land,  of  which  said  Snodgrass  was  in 
possession,  or  to  have  him  declared  a  trustee  of  the  legal 
title  for  the  benefit  of  the  complainants,  and  an  account  of 
the  rents  and  profits  of  the  land  against  said  Snodgrass  and 
Gullatt  each,  during  their  possession  thereof  respectively. 
It  §tppears  from  the  allegations  of  the  bill,  and  the  exhibits 
thereto,  that  the  entire  tract  of  land,  containing  about  four 
hundred  and  eighty  acres,  belonged  to  said  Isaac  Clark,  who 
died  during  the  year  1860.  On  the  18th  July,  1838,  said 
Isaac  Clayk  conveyed  a  portion  of  said  tract  of  land,  particu- 
larly described  in  the  conveyance,  and  containing  about  three 
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hundred  acres,  to  his  daughter  Jerusha,  who  afterwards  mar- 
ried James  M.  Gullatt,  one  of  the  defendants.  The  deed 
recited  the  payment  of  a  valuable  consideration  ;  but  the  bill 
alleged  that  it  was  without  consideration,  and  was  executed 
with  the  intention  to  hinder,  delay  and  defraud  the  creditors 
of  the  grantor;  and  that  the  grantee,  at  the  time  said  deed 
was  executed  and  delivered  to  her,  leased  the  lands  to  the 
grantor,  by  written  lease,  for  the  term  of  ninety-nine  years, 
with  the  right  of  immediate  possession.  On  the  same  day, 
the  18th  July,  1838,  and  with  the  same  fraudulent  purpose, 
said  Isaac  Clark  conveyed  another  portion  of  said  land,  con- 
taining about  one  hundred  and  sixty  acres,  to  William  C.  Clark, 
his  son  ;  but  the  bill  alleged  that  this  deed  was  never  dehv- 
ered  nor  accepted.  In  1840,  several  judgments  were  rendered 
against  said  Isaac  Clark ;  one  in  favor  of  the  Branch  Bank 
at  Decatur,  for  over  $700  ;  two  in  favor  of  W.  A.  Austin,  for 
about  $300  ;  and  one  in  favor  of  Coffee  &  Bradford,  for  about 
$320.  Executions  were  regularly  issued  on  these  judgments, 
and  levied  on  said  tract  of  land;  and  at  the  sheriff's  sale 
under  these  levies,  in  1841,  the  said  Branch  Bank  became 
the  purchaser,  at  the  amount  of  its  judgment,  and  received 
the  sheriff's  deed.  "After  the  sale  of  said  land  under  said  judg- 
ments," as  the  bill  alleged,  "  and  the  purchase  of  the  same 
by  the  said  bank,  the  said  bank  did  not  take  possession  of 
said  land,  but  the  said  Isaac  Clark,  who  was  in  possession  of 
said  lands  at  the  time  of  said  sale,  continued  in  the  possession 
thereof ;  the  wife  and  children  of  the  said  Isaac  Clark 
remained  upon  and  in  possession  of  said  land,  up  to  the  time 
of  the  death  of  said  Isaac,  in  the  year  i860 ;  and  after  the 
death  of  the  said  Isaac,  in  1860,  his  widow,  Jemima  Clark, 
and  a  portion  of  complainants,  continued  upon  and  in  pos- 
session of  said  lands,  up  to  the  time  of  the  death  of  the  said 
widow  Jemima,  in  the  year  1872 ;  and  after  the  death  of  the 
said  widow  Jemima,  some  of  said  complainants  have  contin- 
ued to  reside  upon,  and  remain  in  the  possession  of  said 
land,  up  to  the  present  time,  under  claim  of  title  thereto 
through  their  ancestor,  Isaac  Clark." 

In  1844,  the  Branch  Bank  at  Decatur  brought  an  action  at 
law  against  said  Isaac  Clark  and  William  C.  Clark,  to  recover 
the  possession  of  said  lands,  as  well  as  to  try  the  title  thereto; 
and  while  the  suit  was  pending,  James  M.  Gullatt,  who  "  was 
then  in  the  occupancy  of  a  part  of  said  lands,  and  claimed  an 
interest  therein  in  right  of  his  wife,  the  said  Jerusha,  who  was 
then  dead,"  was  joined  as  a  defendant.  The  bill  alleged 
that  said  William  C.  Clark  was  made  a  defendant  to  said  suit, 
on  account  of  his  supposed  or  asserted  interest  under  the 
deed  from  his  father,  above  mentioned,  for  a  portion  of  the 
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lands ;  and  that  the  interest  asserted  by  GuUatt,  on  account 
of  which  he  was  made  a  defendant,  was  under  the  said  fraud- 
ulent deed  to  his  wife  Jerusha.  At  the  March  term,  1847,  a 
judgment  was  rendered  in  said  cause,  in  favor  of  the  plaintiff, 
as  on  the  verdict  of  a  jury  ;  and  the  judgment  entry,  after 
setting  out  the  verdict  and  judgment  in  the  usual  form,  then 
incorporates  an  agreement  entered  into  between  the  parties, 
as  follows :  "And  the  said  plaintiff  agrees  that  no  writ  of 
hab.fac.  poss.  shall  issue  against  said  defendants  in  this  cause, 
before  the  25th  day  of  March,  1850  ;  and  it  is  further  agreed 
that  no  writ  of  hab.  fac.  poss.  shall  ever  issue  thereafter  in 
favor  of  said  plaintiff,  against  said  defendants,  or  either  of 
them,  if  said  defendants,  or  either  of  them,  shall  well  and 
truly  pay  to  said  Branch  Bank  at  Decatur,  within  three  years 
next  ensuing,  the  sum  of  seven  hundred  and  seventeen  dol- 
lars and  seventeen  cents,  with  lawful  interest  thereon  from 
this  date ;  and  shall  also  pay,  within  said  three  years  next 
ensuing,  to  William  A  Austin  ninety  dollars  and  thirty-four 
cents,  and  to  said  William  A.  Austin,  acting  partner  in  the 
firm  of  Austin  &  Ambrister,  one  hundred  and  twenty-nine  dol- 
lars and  forty-three  cents,  and  to  Coffee  &  Bradford  three 
hundred  and  nineteen  dollars  and  sixty-four  cents  ;  all  of  said 
several  sums  to  be  paid,  with  lawful  interest  thereon  respect- 
ively from  this  date.  But,  if  the  said  several  sums  of  money, 
or  any  part  thereof,  shall  not  be  paid,  with  interest  on  the 
same  respectively,  on  or  before  the  25th  day  of  March,  1850, 
the  said  writ  of  hab.fac.  poss.  shall  issue  immediately  there- 
after, and  the  said  plaintiff'  be  put  into  possession  of  the  said 
premises,  pursuant  to  the  verdict  and  judgment  as  above 
rendered  ;  and  should  said  defendants  fail  to  pay  either  of  the 
above  described  debts,  the  aforesaid  judgment  is  to  be  enforced 
for  the  benefit  of  such  unsatisfied  debt,  hj  the  execution  of 
such  judgment  for  their  satisfaction." 

The  bill  alleged  the  making  of  this  agreement  between  the 
parties  to  said  suit,  and  its  entry  of  record  as  a  part  of  the 
judgment,  a  copy  of  which  was  made  an  exhibit  to  the  bill, 
and  then  continued  thus  :  "After  the  recovery  of  said  lands 
by  said  Branch  Bank,  in  March,  1847,  the  said  Isaac  Clark 
continued  in  the  possession  thereof,  under  the  terms  of  said 
compromise,  or  contract  with  said  bank,  for  about  the  period 
of  one  year  ;  at  which  time,  the  said  Isaac  Clark  and  the  said 
James  M.  Gullatt  entered  into  an  agreement,  in  substance, 
and  by  the  terms  of  which,  he,  the  said  Gullatt,  was  to  culti- 
vate and  manage  that  portion  ef  said  lands  which  the  said 
Isaac  had  previously  conveyed  to  the  said  Jerusha,  and  apply 
the  rents,  or  the  value  of  the  rents  thereof,  in  satisfaction  or 
payment  of  the  debts  described  in  said  final  judgment  and 
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compromise ;  and  the  said  Isaac  then  removed  about  ten 
miles  distant  from  his  residence  on  said  lands,  and  established 
a  shop  for  carrying  on  the  business  of  a  blacksmith  and  gun- 
smith, which  he  carried  on  for  several  years  next  thereafter; 
but  the  said  Isaac  never  at  any  time  abandoned  the  posses- 
sion of  said  lands,  nor  removed  his  family  therefrom — on  the 
contrary,  although  the  said  Isaac  remained  away  from  said 
lands,  for  the  most  of  the  time,  after  said  compromise  with 
the  bank  and  said  contract  with  said  Gullatt ;  yet  the  said 
Isaac  left  his  family,  consisting  of  a  wife  and  several  children, 
some  of  whom  were  then  grown  and  of  full  age,  in  the  actual 
occupancy  and  possession  of  said  lands,  under  and  by  virtue 
of  his  title  to  the  same.  The  wife  of  the  said  Isaac,  and  some 
of  his  children,  continued  to  reside  upon  and  cultivate  said 
lands,  or  a  portion  thereof,  from  the  time  of  said  compromise 
with  the  bank,  up  to  the  death  of  the  wife  in  1872 ;  and  after 
her  death,  some  of  the  children  and  heirs  at  law  of  the  said 
Isaac  continued  all  the  time,  up  to  the  present,  in  the  actual 
possession  of  said  lands,  under  claim  of  title  thereto,  through 
their  father,  the  said  Isaac,  who  died  in  the  year  1860.  The 
said  James  M.  Gullatt,  under  said  agreement  with  the  said 
Isaac,  occupied  and  cultivated  that  portion  of  said  lands  so 
deeded  to  the  said  Jerusha  by  the  said  Isaac,  from  the  time 
said  agreement  was  entered  into,  up  to  the  year  1860.  In  the 
year  1849,  before  the  expiration  of  said  three  .^  ears  allowed 
for  paying  said  bank  debt,  under  said  compromise,  or  contract 
with  the  bank,  the  said  Isaac  Clark  and  James  M.  Gullatt 
paid  off  and  satisfied  to  said  bank  the  full  amount  of  said 
bank  debt,  with  the  interest  thereon  ;  but  none  of  said  other 
debts,  described  in  said  compromise  or  contract,  have  ever 
been  paid";  and  the  bank  did  not  then  convey  the  land  to 
said  Clark  and  Gullatt,  or  either  of  them,  because  of  these 
unsatisfied  debts,  for  whose  benefit  the  judgment  was,  by  the 
terms  of  the  compromise,  to  be  kept  open  and  unsatisfied. 

On  the  1st  January,  1857,  as  the  bill  further  alleged,  said 
James  M.  Gullatt,  "  being  then  in  possession  of  a  portion  of 
said  lands,  cultivating  the  same  under  said  contract  with  said 
bank,  and  under  said  agreement  with  said  Isaac  Clark,  to 
cultivate  the  same,  and  apply  the  rents  thereof  to  the  pay- 
ment of  said  debts,"  and  being  indebted  in  a  large  amount  to 
said  John  Snodgrass,  one  of  the  defendants  to  the  bill,  exe- 
cuted a  deed  of  trust  to  Thomas  Snodgrass,  as  trustee, 
"  whereby  he  conveyed  a  considerable  amount  of  personal 
property,  and  all  of  said  lands  hereinbefore  described,  to 
secure  the  said  John  Snodgrass  in  the  payment  of  said  sum 
of  $5,000,  with  interest  thereon.  By  the  terms  of  said  deed 
of  trust,  said  Gullatt  continued  in  the  possession  of  that  por- 
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tion  of  said  lands  deeded  by  the  said  Isaac  Clark  to  the  said 
Jerusha,  and  by  her  re-conveyed  back  to  the  said  Isaac  Clark 
in  1839,  until  after  the  maturity  of  said  deed  of  trust.  When 
the  said  GuUatt  made  default  in  the  payment  of  the  debt 
intended  to  be  secured  by  the  said  deed  of  trust,  Thomas 
Snodgrass,  the  trustee  in  said  deed,  sold  said  lands  on  the 
1st  day  of  March,  1860,  pursuant  to  the  terms  of  said  trust ; 
at  which  said  sale,  said  John  Snodgrass  became  the  pur- 
chaser, for  $2,000 ;  but  said  Thomas  Snodgrass,  as  trustee, 
did  not  execute  a  deed  to  said  John  Snodgrass,  for  the  said 
lands,  until  the  27th  day  of  November,  18ii5,  more  than  five 
years  after  the  said  sale.  Since  the  execution  of  said  deed  to 
said  Snodgrass,  he  has  all  the  while,  up  to  the  present  time, 
been  in  possession  of  a  portion  of  said  lands,  claiming  title 
thereto  by  virtue  of  and  through  said  deed  of  trust,  and  said 
trustee's  sale  and  conveyance.  But  complainants  aver  that, 
at  the  time  said  Gullatt  executed  said  deed  of  trust,  he  had 
no  title,  either  legal  or  equitable,  in  or  to  said  lands,  nor  any 
interest  therein,  save  his  possession  and  right  of  possession 
to  a  portion  thereof,  for  the  purpose  of  cultivation,  under  said 
contract  with  said  Isaac  Clark  ;  that  the  said  Isaac  Clark, 
who  was  then  living,  but  very  old  and  infirm,  had  no  knowl- 
edge that  said  Gullatt  had  executed,  or  contemplated  exe- 
cuting a  deed  of  trust,  or  any  other  kind  of  deed  to  said  land, 
to  said  Snodgrass  or  any  other  person,  and  said  Isaac  died 
before  said  land  was  sold  under  said  deed  of  trust.  And 
complainants  further  aver  that,  at  the  time  said  deed  of  trust 
was  executed,  said  John  Snodgrass  knew  that  said  Gullatt 
had  no  title  to  the  said  land,  or  any  portion  thereof,  and  had 
actual  knowledge  at  the  time,  and  long  before  said  deed  of 
trust  was  executed,  of  all  the  terms  and  conditions  of  said 
compromise,  or  contract  between  said  Branch  Bank,  of  the 
one  part,  and  said  Isaac  Clark,  William  C.  Clark  and  James 
M.  Gullatt,  of  the  other  part,  in  regard  to  said  lands." 

"  On  the  1st  day  of  July,  1859,"  as  the  bill  further  alleged, 
"  two  years  after  the  execution  of  said  deed  of  trust,  and  ten 
years  after  the  payment  of  said  bank  debt  by  the  said  Isaac 
Clark  and  James  M.  Gullatt,  but  before  the  sale  of  said  lands 
under  said  deed  of  trust,  and  after  the  affairs  of  said  Branch 
Bank  at  Decatur  had  passed  into  the  hands  and  control  of 
John  Whiting,  a  new  commissioner  and  trustee,  who  had  no 
knowledge  of  said  compromise  and  contract  hereinabove  set 
out,  in  regard  to  said  land,  said  Whiting  was  induced  by  the 
representations  of  said  Gullatt  that  all  of  said  debts  described 
in  said  compromise  had  been  paid  by  him,  and  that  he  was 
entitled  to  have  said  lands  re-conveyed  to  him  in  his  own 
name,  to  execute  to  said  Gullatt,  and  did  execute  to  him, 
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alone  and  individually,  on  the  21st  July,  1859,  a  deed  re-con- 
veying all  of  said  lands  to  said  GuUatt,  reciting,  as  the  con- 
sideration therefor,  the  sum  of  $717,  which  had  been  paid  to 
said  bank  in  1849.  And  complainants  aver  that  said  deed 
was  secretly  obtained  and  procured  by  said  GuUatt,  without 
the  knowledge  or  consent  of  said  Isaac  Clark,  or  of  said  Wil- 
liam C.  Clark ;  and  that  said  Isaac  died  shortly  after  the 
same  was  so  obtained,  and  never  knew  that  such  an  instru- 
ment existed ;  and  said  deed,  though  obtained  in  1859,  was 
not  recorded  until  the  latter  part  of  the  year  1865,  long  after 
said  land  had  been  sold  under  said  deed  of  trust,  and  pur- 
chased by  said  John  Snodgrass.  And  complainants  further 
aver,  that  they  never  knew  of  the  existence  of  said  deed  from 
the  bank  to  said  GuUatt,  until  about  the  year  1872,  after  they 
had  commenced  suit  in  this  court  against  said  GuUatt  and 
said  Snodgrass  for  the  recovery  of  said  lands,  which  suit  was 
commeuced  on  the  3d  November,  1871,  and  progressed  in  this 
court  until  its  June  term,  1876,  when  the  same  was  dismissed 
by  the  court,  but  without  the  complainants'  consent,  and  con- 
trary to  their  desire."  "And  complainants  allege,  that  the 
act  of  said  GuUatt,  in  procuring  said  deed  to  be  executed  to 
him  in  his  individual  name  by  said  John  Whiting,  commis- 
sioner and  trustee  as  aforesaid,  was  in  fact  a  fraud  as  against 
the  said  Isaac  Clark  in  his  life-time,  and  as  against  complain- 
ants, his  heirs  at  law,  since  his  death ;  and  that  said  bank 
debt  had  been  fully  paid  off  by  said  Isaac  Clark,  William  C. 
Clark,  and  James  M.  GuUatt,  more  than  ten  years  before  the 
execution  of  said  deed  by  said  Whiting  ;  and  that  said  John 
Snodgrass  was  personally  present  in  said  Circuit  Court,  when 
said  judgment  for  the  recovery  of  said  lands  was  rendered  in 
said  suit,  and  had  personal  knowledge  at  the  time  said  judg- 
ment was  so  rendered,  and  said  compromise  entered  into  by 
and  between  the  said  parties  to  said  suit,  of  all  the  terms, 
conditions  and  stipulations  in  said  judgment  and  compromise 
contained,  in  regard  to  said  lands";  "  and  the  fact  that  said 
deed  was  so  obtained  by  said  GuUatt  was  kept  secret  by  him 
and  the  said  Snodgrass  for  several  years  after  the  same  was 
so  obtained,  and  until  long  after  the  sale  of  said  lands  under 
said  deed  of  trust,  and  the  same  was  not  recorded  until  in  the 
latter  part  of  1865." 

The  prayer  of  the  bill  was,  "  that  said  John  Snodgrass  may 
be  declared  to  be  a  trustee  of  the  legal  title  to  said  lands  for 
the  complainants,  and  be  compelled  by  the  decree  of  this 
court  to  convey  to  them,  without  warranty,  all  the  right,  title, 
claim  and  interest  in  said  lands,  which  he  acquired  under  and 
through  his  said  purchase  at  said  trustee's  sale,  under  said 
deed  of  trust ";  that  an  account  be  taken  of  the  rents  and 
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profits  of  the  land  during  the  possession  of  said  Snodgrass 
and  Gullatt  respectively,  and  also  of  all  moneys  paid  by  said 
Gullatt  to  said  Branch  Bank,  or  on  account  of  the  debts 
described  in  the  said  judgment  and  compromise;  "that  if, 
on  the  stating  of  said  accounts,  it  should  appear  that  said 
Gullatt  has  paid  out  on  account  of  said  debts  a  sum  greater 
than  the  value  of  said  rents  of  that  portion  of  said  lands  in 
his  possession  since  the  year  1847,  up  to  the  year  1860,  then 
complainants  hereby  offer  to  give  said  Snodgrass  the  advan- 
tage of  any  such  excess,  by  crediting  the  same  to  him  on  his 
account  for  the  rent  of  the  said  lands  since  he  has  been  in  the 
possession  thereof,  or  by  the  said  Snodgrass  retaining  a  lien 
on  said  lands  for  such  balance  in  favor  of  said  Gullatt,  if  any 
there  should  be ;  and  complainants  offer  to  allow  to  said 
Snodgrass,  or  to  pay  to  him,  any  moneys  that  he  may  have 
paid  out  in  the  way  of  taxes,  or  improvements  put  upon  said 
lands,  either  by  him  or  said  Gullatt,  before  the  commence- 
ment of  this  suit ;  and  complainants  will  abide  any  decree  or 
decision  of  this  court  in  regard  to  said  taxes  and  improve- 
ments ;  and  for  such  other  and  further  relief  as  the  nature  of 
complainants'  case  may  require." 

Gullatt,  with  other  defenses,  pleaded  his  discharge  in  bank- 
ruptcy ;  which  plea  was  sustained  by  the  chancellor,  and  the 
bill  dismissed  as  to  him.  Snodgrass  filed  a  demurrer  to  the 
bill,  assigning  eleven  causes  of  demurrer;  of  which  the  court 
sustained  the  following  :  "  3.  Because  there  is  a  want  of  cer- 
tainty in  the  allegations  of  the  bill,  as  to  what  portions  of  the 
land  which  they  seek  to  recover  are  and  have  been  in  the 
possession  of  this  defendant,  and  what  portions  are  and  have 
been  in  the  possession  of  said  complainants  under  color  or 
claim  of  title.  4.  Because  the  allegations  of  said  bill  do  not 
show  with  sufficient  certainty  what  portions  of  said  land  the 
said  Isaac  Clark  was  in  possession  of,  at  the  time  of  his  death, 
under  claim  of  title.  5.  Because  the  allegations  of  said  bill 
do  not  show  with  sufficient  certainty  what  portions  of  the 
lands  claimed  were  in  the  possession  of  this  defendant, 
between  the  time  of  his  alleged  purchase  under  said  deed  of 
trust,  on  the  3d  March,  1860,  and  the  commencement  of  this 
suit.  6.  Because  the  bill  does  not  show  which  of  the  com- 
plainants, mentioned  as  having  been  in  possession,  have  been 
in  the  possession  of  said  lands  since  the  death  of  said  Isaac 
Clark,  and  what  portions  thereof,  and  during  what  time  each 
held  possession  adversely  to  this  defendant.  7.  Because  said 
complainants,  by  their  said  bill,  are  claiming  said  lands  as 
heirs  at  law  of  Isaac  Clark,  basing  the  claim  of  their  said  an- 
cestor thereunto  upon  an  agreement  with  said  Branch  Bank 
which,  according  to  said  allegations,  was  void  under  section 


240  SUPBEME  COURT  [Dec.  Term, 

[Clark  V.  Snodgrass.] 

1862  of  the  Revised  Code  of  Alabama.  8.  Because  complain- 
ants claim  said  lands  under  an  agreement  set  forth  in  their 
bill,  between  said  Isaac  Clark,  their  ancestor,  James  M.  Gul- 
latt  and  William  C.  Clark,  with  said  Branch  Bank  at  Decatur, 
the  terms  of  which  are  set  forth  in  said  bill,  and  show  that 
said  Isaac  Clark,  William  C.  Clark  and  James  M.  Gullatt 
never  complied  on  their  part  with  a  part  of  the  conditions  of 
said  agreement ;  and  complainants  do  not,  by  their  said  bill, 
offer  to  comply  therewith.  9.  Because  complainants  do  not 
show  by  their  said  bill  what  part  of  the  consideration  alleged 
in  said  bill  to  have  been  paid  to  said  Branch  Bank  at  Deca- 
tur, for  said  lands,  was  paid  by  said  Isaac  Clark,  and  what 
part  by  William  C.  Clark,  and  what  part  by  said  James  M. 
Gullatt;  nor  does  it  pray  any  discovery  from  any  of  the 
defendants,  in  relation  thereto.  10.  Because  complainants 
show,  by  the  allegations  of  their  said  bill,  that  said  Isaac 
Clark,  their  ancestor,  under  whom  they  claim  said  lands,  was 
in  his  life-time  divested  of  all  right,  title  and  interest,  legal 
or  equitable,  in  said  lands,  which  he  had  prior  to  July,  1841, 
and  fail  to  show  anj  subsequent  conveyance  to  him,  or  that 
he  ever  paid  any  specific  sum  of  money  therefor,  or  other 
thing  of  value,  under  the  parol  agreement  set  forth  in  said 
bill."  Adverse  possession  for  more  than  ten  years,  and  lapse 
of  time,  were  specially  assigned  as  causes  of  demurrer,  but 
were  overruled ;  and  they  were  also  set  up  by  way  of  plea, 
together  with  the  statute  of  frauds. 

On  sustaining  the  demurrer,  to  the  extent  above  stated,  the 
chancellor  granted  leave  to  amend  the  bill ;  but,  when  the 
amendment  was  presented,  and  leave  asked  to  file  it,  he  held 
that  it  was  "demurrable  for  several  causes";  and  further,  "it 
appearing  from  the  allegations  of  complainants'  bill,  original 
and  amended,  that  they  can  not  recover  in  this  suit,  because 
of  the  statute  of  limitations  and  statute  of  frauds,"  he  dis- 
missed the  bill. 

The  decree  on  the  demurrer,  and  the  decree  dismissing  the 
bill,  are  now  assigned  as  error. 

L.  C.  CouLSON,  for  appellants. 

Cabaniss  &  Ward,  contra. 

STONE,  J. — When  the  Branch  Bank  at  Decatur  recovered 
the  lands  in  controversy  in  the  ejectment  suit,  the  result  was 
a  judicial  ascertainment  that  the  lands  were  the  property  of 
the  bank.  We  do  not  understand  that  the  complainants  con- 
trovert this,  or  seek  to  re-try  the  questions  settled  in  that  suit. 
The  verdict  and  judgment  in  that  suit  had  pronounced  the 
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several  deeds  made  by  Isaac  Clark,  father  of  complainants,  to 
be  fraudnlent,  and  tlias  swept  them  from  the  field  of  contesta- 
tion, so  long  as  that  judgment  was  acquiesced  in.  There  was 
an  agreement  of  record,  when  that  judgment  was  rendered, 
part  and  parcel  of  the  judgment  entry,  that  if  the  defendants, 
or  either  of  them,  should  pay  the  amount  of  the  judgmient  to 
the  bank,  and  pay  three  other  named  judgments,  and  the 
interest  thereon,  then  no  writ  of  possession  should  ever  issue 
on  said  judgment.  The  defendants  to  that  suit  and  judg- 
ment were  Isaac  Clark,  William  Clark,  and  James  Gullatt ; 
William  being  son,  and  James  Gullatt  son-in-law,  of  Isaac 
Clark.  The  agreement  does  not  disclose,  and  it  is  nowhere 
shown,  in  what  manner  the  lauds  were  to  be  held  and  owned, 
if  redeemed  within  the  three  years.  The  judgment  was  ren- 
dered, containing  the  foregoing  agreement,  in  1847,  and  the 
three  years  expired  in  1850.  The  bank  never  enforced  its 
judgment,  and  never  sued  out  a  writ  of  possession.  In  1859, 
John  Whiting,  at  that  time  commissioner  to  wind  up  the 
banks,  conveyed  the  lands,  by  deed  of  quit-claim,  to  James 
Gullatt,  who  had  all  the  while  been  in  possession  of  the  lands, 
or  a  part  of  them.  In  1857,  before  obtaining  any  title,  Gul- 
latt conveyed  the  lands  to  Thomas  Snodgrass,  trustee,  to 
secure  the  payment  of  a  debt  he  owed  to  John  Snodgrass, 
with  power  of  sale  in  case  of  default.  In  1860,  Thomas  Snod- 
grass, the  trustee,  advertised  and  sold  the  lands  under  the 
power,  and  John  Snodgrass,  the  beneficiary,  became  the  pur- 
chaser. In  18bi5,  a  deed  was  made  by  the  trustee,  Thomas, 
to  John,  the  purchaser.  The  bill  in  this  case  was  filed  Sep- 
tember 2Gth,  1876,  and  seeks  to  have  a  trust  declared  in  the 
lands,  for  the  benefit  of  the  complainants,  heirs  of  Isaac  Clark, 
who  died  about  1860,  or  1861.  Snodgrass,  Gullatt  and  others, 
are  made  defendants. 

If  there  had  been  no  conveyance  of  these  lands  from  the 
bank  commissioner  to  Gullatt,  nor  from  him  to  Snodgrass, 
the  form  of  remedy  to  obtain  relief  would  have  been  a  bill 
for  specific  performance.  To  maintain  such  a  bill,  the  com- 
plainants must  have  a  clear  and  common  right  to  the  relief 
prayed,  and  it  must  be  distinctly  and  clearly  charged  in  the 
bill.— 1  Brick.  Dig.  692,  §§  768-9 ;  McDonald  v.  Ins.  Co.,  56 
Ala.  468 ;  Schaffer  v.  Lavretta,  57  Ala.  14.  If  the  averments 
be  such,  or  so  vague,  as  to  leave  the  court  in  doubt,  whether 
the  complainants  are  entitled  to  any,  and  what  relief ;  or,  if 
it  be  left  in  uncertainty,  whether  the  complainants  are  enti- 
tled to  common  relief,  then  such  bill  must  be  pronounced 
insufficient.  Such  are  the  rules,  when  the  bill  seeks  specific 
performance,  and  is  not  complicated  with  other  transactions. 
But  the  case  made  by  the  present  bill  is  complicated  with 
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other  transactions.  It  seeks  to  charge,  first,  Gullatt,  and  then 
Snodgrass,  as  a  trustee  of  the  title  for  the  benefit  of  the  heirs 
of  said  Isaac  Clark,  and  then  to  have  specific  performance, 
by  having  the  title  decreed  to  the  heirs  of  Isaac  Clark.  If 
this  relief  were  granted  as  prayed  for,  the  said  heirs  would 
become  tenants  in  common,  and  equal  owners. 

The  original  bill  is  defective  and  insufficient  in  many  par- 
ticulars. It  contains  these  several  averments  :  "  That  after 
said  sale  of  said  lands  under  said  judgments,  and  the  pur- 
chase of  the  same  by  said  bank,  the  said  bank  did  not  take 
possession  of  said  land,  but  the  said  Isaac  Clark,  who  was  in 
possession  of  said  lands  at  the  time  of  said  sale,  continued  in 
the  possession  thereof;  the  wife  and  children  of  the  said 
Isaac  Clark  remaining  upon  aud  in  possession  of  said  land, 
up  to  the  time  of  the  death  of  said  Isaac  in  the  year  1860  ; 
and  after  the  death  of  the  said  Isaac  in  1860,  his  widow,  Jemi- 
ma Clark,  and  a  portion  of  complainants,  continued  upon  and 
in  possession  of  said  lands,  up  to  the  time  of  the  death  of  said 
Jemima  in  the  year  1872 ;  and  after  the  death  of  the  said 
widow  Jemima,  some  of  said  complainants  have  continued  to 
reside  upon,  and  remain  in  the  possession  of  said  land,  up  to 
the  present  time,  nuder  claim  of  title  thereto,  through  their 
ancestor,  Isaac  Clark.  *  *  "»  That  after  the  recovery  of 
said  lands  by  said  Branch  Bank,  in  March,  1847,  the  said 
Isaac  Clark  continued  iu  the  possession  thereof,  under  the 
terms  of  said  compromise  or  contract  with  said  V>ank,  for 
about  the  period  of  one  year,  at  which  time  the  said  Isaac 
Clark  and  the  said  James  M.  GuUett  entered  into  an  agree- 
ment, in  substance,  and  by  the  terms  of  which,  he,  the  said 
Gullatt,  was  to  cultivate  and  manage  that  portion  of  said 
lands  which  the  said  Isaac  had  previously  conveyed  to  the 
said  Jerusha"  [wife  of  said  Gullatt],  "  and  to  apply  the  rents, 
or  the  value  of  the  rents  thereof,  in  satisfaction  or  payment 
of  the  said  debts  described  in  said  judgment  and  compromise. 
*  *  The  wife  of  the  said  Isaac  and  some  of  his  children 
continued  to  reside  upon  and  cultivate  said  lands,  or  a  por- 
tion thereof,  from  the  time  of  said  compromise  with  the  bank 
up  to  the  death  of  the  wife  in  the  year  1872 ;  and  after  her 
death,  some  of  the  children  and  heirs  at  law  of  the  said  Isaac 
have  continued  all  the  time,  up  to  the  present,  in  the  actual 
possession  of  said  lands,  under  claim  of  title  thereto,  through 
their  father,  the  said  Isaac,  who  died  in  the  year  1860.  The 
said  James  M.  Gullatt,  under  said  agreement  with  the  said 
Isaac,  occupied  and  cultivated  that  portion  of  said  lands  so 
deeded  to  the  said  Jerusha  by  the  said  Isaac,  from  the  time 
said  agreement  was  so  entered  into,  up  to  the  year  1860.  In 
the  year  1849,  and  before  the  expiration  of  the  three  years 
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allowed  for  payiog  said  bank  debt,  under  said  compromise  or 
contract  with  the  bank,  the  said  Isaac  Clark  and  James  M. 
Gullatt  paid  off  and  satit^.fied  to  said  bank  the  full  amount  of 
said  bank  debt,  with  the  interest  thereon ;  but  none  of  the 
other  debts  described  in  said  contract  or  compromise  with 
said  bank,  were  paid,  or  ever  have  been  paid,  or  otherwise 
discharged,  either  by  the  said  Isaac  Clark,  William  C.  Clark, 
or  James  M.  Gullatt,  or  by  any  other  person  for  them.  *  *  * 
Since  the  execution  of  said  deed  to  John  Snodgrass"  [by 
Thomas  Snodgrass,  trustee,  on  the  27th  November,  18(J5], 
*'  he  has  been  all  the  time,  up  to  the  present  time,  in  posses- 
sion of  a  portion  of  said  lands,  claiming  title  thereto  by  virtue 
of  and  through  said  trust  deed,  and  the  trustee's  sale  and  con- 
veyance of  said  lauds,  under  said  deed  of  trust." 

After  John  Snodgrass  took  possession  under  his  purchase 
at  trustee's  sale,  he  must  certainly  be  regarded  as  holding  in 
his  own  right,  and  independently  of  the  complainants  in  this 
suit.  This  constituted  his  possession  adverse;  and  such  pos- 
session, according  to  the  averments  of  the  bill,  continuing 
uninterruptedly  for  more  than  ten  years  when  the  present 
suit  was  commenced,  he  acquired  a  perfect  right  to  hold  the 
lands  so  in  his  adverse  possession  ;  and  on  such  right  thus 
acquired,  even  if  it  had  its  origin  in  tort,  he  could  either  main- 
tain or  defeat  an  action  of  ejectment. —  Tagloev.  Dugger,  at 
last  term  ;  Smith  v.  Roberts,  62  Ala.  83  ;  Motion  v.  Henderson, 
lb.  426 ;  Cleveland  v.  Williamson,  57  Ala.  402.  And  this 
defense  avails  in  equity^  as  at  law,  and  may  be  raised  by 
demurrer. —  Coyle  v.  Wilkins,  57  Ala.  108;  Molton  v.  Hender- 
son, supra  ;  Bercy  v.  Lavetta^  63  Ala.  374. 

The  patent  defects  in  the  original  bill  axe—;fir8t,  that  it 
fails  to  aver  the  payment  of  the  described  debts,  other  than 
the  debt  to  the  Branch  Bank ;  but,  ex  industria,  avers  they 
are  not  paid.  Such  payment,  by  the  terms  of  the  agreement 
of  compromise,  was  made  a  condition  precedent  to  the  sur- 
render of  the  lands  by  the  bank.  Second,  it  fails  to  aver  of 
what  lands  Snodgrass  had  held  possession  since  the  deed  was 
made  to  him,  and  in  so  failing,  leaves  entirely  uncertain  what 
lands  the  widow  and  heirs  of  Isaac  Clark  had  been  in  posses- 
sion of.  Third,  the  bill  contains  an  unmistakable  implication 
that  Gullatt,  by  paying  the  debts,  or  large  part  of  them,  was 
entitled  to  some  equity  in  the  lands.  Whatever  that  equity 
was,  Snodgrass  became  the  owner  of,  by  the  deed  of  trust, 
and  sale  and  purchase  under  it.  The  bill  not  only  fails  to  do 
equity,  but  it  is  fatally  wanting  in  averments  to  enable  the 
court  to  understand  the  rights  of  these  parties.  Fourth,  the 
bill  is  fatally  deficient  in  want  of  certainty  of  averment ;  nota- 
bly, of  the  possession  of  the  widow,  and  some  of  the  children^ 
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after  1860,  when  Snodgrass  purchased.  Other  very  loose 
averments  might  be  pointed  out,  but  we  deem  these  suffi- 
cient. 

The  amended  bill,  offered  and  rejected,  attempted  to  heal 
some  of  these  imperfections.  Others  it  ignored,  while  it 
placed  in  more  prominent  light  GuUatt's  equity,  transferred 
to  Snodgrass,  and  still  makes  no  offer  to  do  equity. 

There  are  many  reasons  why  the  claim  of  homestead  was 
worthless.  Among  them,  the  repeal  of  the  law  which  con- 
ferred it,  before  the  claim  was  asserted. 

Affirmed. 


Ryan  v.  Couch. 

Action  on  Sheriff^s    Official  Bond. 

li  PuUing  witnesses  under  nde— In  excluding  witnesses  from  the  court- 
room during  the  examination  of  others,  whether  ou  request,  or  tx  mero  molit, 
the  court  exercises  a  sound  judicial  discretion,  which  is  not  revisable  on  error 
or  appeal  ;  but  the  rule  should  never  be  applied  to  the  exclusion  of  a  party  to 
the  suit,  who  has  a  constitutional  right  to  be  present  during  the  trial ;  nor 
should  it  be  applied  to  the  exclusion  of  an  agent,  when  it  is  made  to  appear  to 
the  satistaction  of  the  court,  by  the  statement  of  counsel  in  open  court,  or 
otherwise,  that,  on  account  of  his  intimate  knowledge  of  the  ftcts,  his  services 
are  required  by  counsel  in  the  management  of  the  trial,  especially  in  the 
necessary  absf  uce  of  his  principal. 

2.  Execution ;  expiration  of  sheriff's  term  of  office,  after  levy,  and  before  sale. 
When  a  sheriff  has  levied  an  execution  on  personal  property,  it  is  his  duty  to 
make  the  sale  notwithstanding  the  expiration  of  his  term  of  oflBce  since  the 
levy,  and  he  can  not  discharge  himself  from  liability  by  delivering  the  execu- 
tion  to  his  successor  in  oflBce  :  the  statute  requiring  ofBcial  books,  papers,  &c, 
to  be  delivered  by  an  officer  to  his  successor  ^Code,  §  206),  does  not  apply  in 
such  case. 

3.  Construction  of  statute  — When  a  statute  is  equally  susceptible  of  two 
constructions,  one  of  which  is  in  harmony  with  a  settled  principle  of  the 
common  law,  and  the  other  in  abrogation  of  it,  the  courts  will  adopt  the 
former. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Samuel  F.  Ryan,  against 
Ezekiel  Couch,  late  sheriff  of  said  county,  and  the  sureties 
on  his  official  bond ;  and  was  commenced  on  the  27th  April, 
1878.  The  official  bond  of  said  Couch,  which  was  set  out  in 
the  complaint,  was  dated  the  10th  November,  1874,  and  was 
conditioned  as  prescribed  by  the  statute  (Code,  §  163).  The 
breach  assigned  in  the  complaint  was  the  sheriff's  failure  to 
take  a  sufficient  replevy  bond  in  an  attachment  case,  or  to 
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make  the  money  on  an  execution  which  had  come  into  his 
hands,  in  favor  of  the  plaintiff,  against  one  Charles  J.  Rail- 
ings and  others,  and  which  he  had  levied  on  certain  personal 
property,  and  also  on  a  tract  of  land.  The  complaint  alleged 
that,  on  the  6th  April,  1877,  the  plaintiff  sued  out  an  attach- 
ment for  rent  against  said  Railings,  claiming  $517  as  due  for 
rent  of  land  during  the  year  1876 ;  that  the  attachment  was 
placed  in  the  hands  of  said  Couch  as  sheriff,  and  was  by  him, 
through  his  deputy,  one  James  T.  Sparks,  levied  on  a  certain 
quantity  of  corn  and  fodder,  part  of  the  crops  raised  on  the 
rented  lauds  ;  that  said  property  was  replevied  by  the  defend- 
ant in  attachment,  by  giving  bond,  conditioned  for  the  forth- 
coming of  the  property,  with  Pleasant  Railings  and  Y.  M. 
Howard  as  sureties ;  that  the  plaintiff  recovered  judgment  in 
the  attachment  suit,  on  the  13th  September,  1877,  for  $545.64, 
besides  costs ;  that  the  replevy  bond  was  returned  forfeited 
by  the  sheriff,  and  thereupon  an  execution  was  issued,  on  the 
30th  October,  1877,  against  all  the  obligors,  and  was  levied 
on  the  next  day  by  the  said  Couch  as  sheriff,  by  his  said 
deputy,  on  certain  corn  and  cotton,  the  quantity  of  which 
was  specified,  and  certain  mules,  as  the  property  of  said 
Charles  P.  Railings,  and  also  on  several  mules  and  horses, 
the  property  of  said  Pleasant  Railings  and  Howard,  and  a 
tract  of  land  belonging  to  said  Pleasant  Railings.  The  levy, 
as  indorsed  on  the  execution,  was  set  out  in  the  complaint, 
with  the  return  on  the  execution  by  Ira  D.  Lucas,  the  suc- 
ceeding sheriff,  which  stated  that,  on  the  7th  Januarj',  1878, 
after  giving  legal  notice,  he  had  sold  the  corn  and  cotton 
levied  on,  at  a  specified  price,  to  Charles  J.  Railings,  and 
received  from  him  $48,  the  aggregate  sum  of  the  bid ;  that 
the  personal  property  levied  on  as  belonging  to  Pleasant 
Railings  was  not  sold,  because  he  had  interposed  an  affidavit 
and  claim  of  exemption,  which  was  returned  with  the  execu- 
tion ;  and  the  return  then  continued  thus  :  "  The  other  per- 
sonal property,  described  as  having  been  levied  on  as  the 
property  of  Y.  M.  Howard  and  Charles  J.  Railings,  was  not 
delivered  to  me  on  the  day  of  sale,  the  7th  January,  1878 ; 
nor  was  there  delivered  to  me  by  the  former  sheriff,  making 
said  levy,  a  bond  from  the  said  Howard  and  Railings  to 
enforce  the  delivery  of  said  personal  property." 

The  complaint  then  alleged,  that  it  was  the  duty  of  said 
Couch,  having  levied  said  attachment,  to  take  a  bond  with 
good  and  sufficient  sureties  for  the  forthcoming  of  the  prop- 
erty ;  that  Howard  and  Pleasant  Railings  were  not  good  and 
sufficient  sureties  when  they  were  accepted  as  such  by  the 
sheriff;  that  it  was  the  duty  of  said  sheriff,  also,  to  have  sold 
under  the  execution  on  the  forfeited  bond   all  the  personal 
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property  on  which  it  was  levied,  or  to  Lave  shown  some  suffi- 
cient and  legal  excuse  for  not  doing  so  ;  "  but,  nevertheless, 
the  said  Couch,  as  such  sheriff,  having  levied  said  execution 
upon  said  property,  which  was  the  property  of  said  defend- 
ants in  execution,  wholly  disregarding  his  duty  in  said  behalf, 
entirely  failing  and  neglecting  to  sell  the  same,  or  any  part 
thereof,  under  said  execution,  or  to  assign  any  cause  or  excuse 
for  such  failure ;  but,  on  the  contrary,  said  Ezekiel  Couch, 
while  he  was  so  acting  as  such  sheriff,  and  was  in  fact  sheriff 
as  aforesaid,  released  and  discharged  said  levy  of  said  execu- 
tion on  said  property,  without  any  cause  or  authority  what- 
ever ;  to  plaintiff's  damage,"  &c.  The  defendants  pleaded — 
1st,  that  said  Couch,  as  such  sheriff,  did  faithfully  and  com- 
pletely do  and  discharge  all  the  duties  which  devolved  upon 
him  as  such  sheriff,  during  his  continuance  in  office,  and  espe- 
cially in  the  case  in  which  the  breach  of  such  duty  is  averred 
in  the  complaint";  2d,  "that  said  supposed  failure  to  make 
the  money  on  said  execution,  as  averred  in  said  complaint, 
was  because  he  was  ordered  and  directed  to  withhold  the 
sale  of  the  property  levied  on,  by  the  sherifff?)  in  said  execu- 
tion, or  by  his  agent  acting  for  him  in  the  premises";  3d, 
**  because  there  was  no  judgment  against  said  defendant  in 
attachment,  upon  which  an  execution  could  legally  issue." 
Beneath  these  pleas,  as  set  out  in  the  transcript,  are  the 
words,  "  Replication  and  issue  to  all  the  pleas,"  to  which  are 
signed  the  names  of  plaintiff's  attorneys, 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  defend- 
ants asked  that  the  witnesses  be  put  under  the  rule,  which 
excludes  them  from  the  court-room  during  the  trial ;  which 
was  granted.  The  defendants'  counsel  then  discharged  all 
the  plaintiff" 's  witnesses  from  the  rule,  except  John  Ryan,  and 
remarked,  that  they  had  accomplished  their  object.  Plaintiff's 
counsel  then  stated  to  the  court,  that  the  plaintiff  himself 
was  not  present ;  that  he  was  quite  a  young  man,  -about 
twenty-three  years  old,  resided  in  Jackson  county,  and  was 
absent  from  the  State,  at  school,  when  this  suit  was  brought, 
and  only  returned  last  June  ;  that  said  John  Ryan,  the  wit- 
ness, was  his  father  and  agent,  and  was  superintending  this 
suit ;  that  it  was  necessary  to  the  allowment  of  a  fair  trial  that 
said  John  Ryan  should  be  present,  to  aid  his  counsel  in  con- 
ducting the  examination  of  witnesses ;  that  he  knew  more  of 
the  facts  of  the  case  to  be  drawn  out  from  the  witnesses,  than 
the  plaintiff  himself  knew  if  he  were  here  present ;  and  the 
counsel  asked  the  court  to  permit  said  John  Ryan  to  remain 
in  court,  for  plaintiff's  counsel  to  counsel  during  the  examin- 
ation of  the  other  witnesses."  On  objection  by  the  defend- 
ants, the  court  refused  to  discharge  said  Ryan  from  the  rule, 
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and  excluded  him  from  the  court-room ;  to  which  ruling  and 
refusal  the  plaintiff  excepted. 

"  In  the  progress  of  the  trial,  the  plaintiff  read  in  evidence 
an  execution  in  the  words  and  figures  following,"  setting  out 
the  execution  issued  on  the  forfeited  bond,  with  the  levy 
thereon  indorsed  ;  after  which,  the  bill  of  exceptions  proceeds 
thus  :  "  and  also  believed  the  value  of  the  property  to  be  more 
than  sufficient  to  satisfy  said  execution ;  and  further  proved 
that,  when  said  levy  was  made  by  said  Sparks,  so  indorsed 
on  said  execution,  the  personal  property  so  levied  on  was  left 
by  the  sheriff  in  the  possession  of  said  defendant  in  execution, 
and  not  taken  into  the  possession  of  said  sheriff.  The  defend- 
ants then  introduced  J.  T.  Sparks  as  a  witness,  who  proved, 
that  he  was  the  legal  deputy  of  said  Couch,  who  was  then 
the  sheriff  of  said  county  of  Marshall,  and  made  the  levy 
indorsed  on  said  execution,  on  the  day  the  same  bears  date ; 
and  that  on  the  7th  day  of  November,  following  the  date  of 
said  levy,  the  said  execution  was  taken  out  of  his  hands  by 
said  Couch,  his  term  of  office  as  deputy  having  expired."  To 
the  introduction  of  this  testimony  the  plaintiff  seems  to  have 
objected,  "  because  the  same  was  illegal,  incompetent,  and 
irrelevant,"  and  he  excepted  to  the  overruling  of  his  objec- 
tions. 

"  The  defendants  then  introduced  as  a  witness  said  Ezekiel 
Couch,  one  of  the  defendants,  and  proposed  to  prove  by  him 
that  his  term  of  office  as  sheriff  expired  on  the  7th  day  of 
November,  1877,  and  that  Ira  D.  Lucas,  his  successor  in  said 
office,  duly  elected,  who  gave  bond  and  was  qualified, 
demanded  of  him,  on  said  7th  day  of  November,  1877,  the 
office  of  sheriff,  and  the  books,  papers  and  property  thereunto 
belonging;  and  that  on  said  demand  of  said  Lucas,  on  that 
day,  he  delivered  up  said  office,  together  with  all  the  books, 
papers  and  property  belonging  to  said  office,  which  were  in 
his  hands,  and,  among  others,  the  said  execution  hereinabove 
copied.  To  the  introduction  of  this  testimony  the  plaintiff 
objected,  because  it  was  illegal ;  and  because  said  witness,  as 
the  outgoing  sheriff,  could  not  legally  deliver  the  said  execu- 
tion to  his  successor  in  office,  but  it  was  his  duty  to  execute 
and  return  it  according  to  its  mandate ;  and  because  his 
handing  it  to  his  successor  in  office  could  not  excuse  him  for 
not  selling  the  property  levied  on,  nor  for  not  taking  it  into 
his  possession  when  he  made  the  levy."  The  court  overruled 
these  objections,  and  permitted  the  evidence  to  go  to  the  jury; 
to  which  rulings  exceptions  were  reserved  by  the  plaintiff. 
"  Thereupon,  the  court  ruled,  that  it  was  the  duty  of  said 
Couch,  the  out-going  sheriff,  to  deliver  to  the  in-coming  sheriff, 
on  demand,  the  execution  offered  in  evidence  in  this  case, 
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and,  if  he  did  so  deliver  it,  this  discharged  him  from  all  lia- 
bility to  said  plaintiff  for  not  further  executing  the  same  ;  to 
which  ruling  the  plaintiff  excepted." 

.  In  consequence  of  these  adverse  rulings  of  the  court,  the 
plaintiff  was  compelled  to  take  a  nonsuit,  which  he  now 
moves  to  set  aside,  assigning  as  error  the  several  rulings  of 
the  court  to  which,  as  above  stated,  he  reserved  exceptions. 

W.  B.  Maetin,  for  appellant. 

Jno.  W.  a.  Sanford,  contra. 

SOMERVILLE,  J. — The  examination  of  witnesses  in  cases, 
civil  or  criminal,  is,  in  a  great  measure,  necessarily  under  the 
control  of  the  presiding  judge,  and  subject  to  a  just,  wise,  and 
sound  judicial  discretion.  If  he  deem  it  necessary,  in  order 
to  elicit  the  truth,  and  promote  justice,  he  may,  propria  mofu, 
or  on  the  application  of  either  party  to  the  suit  or  proceed- 
ing, order  all  the  witnesses,  except  the  one  under  examination, 
to  leave  the  court.  This  practice  is  believed  to  be  coeval 
with  judicature,  having  long  been  administered  in  the  British 
Parliament,  and  the  courts  of  both  England  and  Scotland. 
When  requested  by  counsel,  or  parties,  though  not  a  matter 
of  right,  the  order  is  rarely  withheld. — 2  Best  on  Ev.  §  636  ; 
1  Greenl._  Ev.  §  432. 

But  it  is  obvious  that  this  rule  of  exclusion  ought  never  to 
be  applied,  so  as  to  debar  a  party  to  a  suit  from  being  present 
during  the  progress  of  his  cause.  He  has  a  right  to  be  pres- 
ent, for  the  purpose  of  aiding  and  instructing  his  counsel  in 
prosecuting  or  defending  his  suit.  To  order  him  from  the 
court-room,  while  his  case  is  in  process  of  judicial  investiga- 
tion, would  be  violative  of  the  spirit,  if  not  the  very  letter  of 
the  Declaration  of  Rights,  which  declares  that  "  no  person 
shall  be  debarred  from  prosecuting  or  defending,  before  any 
tribunal  in  this  State,  by  himself  or  counsel,  any  civil  cause 
to  which  he  is  a  party." — Const.  Art.  1,  §  11 ;  2  Best  on  Ev. 
§  636 ;  1  Greenl.  Ev.  (Redf.  Ed.)  §  432,  notes  1  and  3. 

It  was  within  the  sound  discretion  of  the  court  below  to 
place  the  witness,  John  Ryan,  under  the  rule  ;  and,  although 
we  should  be  of  opinion  that  this  discretion  was  not  exercised 
in  furtherance  of  justice,  it  is  not  a  revisable  error,  subject  to 
review  by  the  appellate  court.— 1  Greenl.  Ev.  §431.  In  view, 
however,  of  the  practical  importance  of  the  question  raised, 
and  by  the  request  of  appellant's  counsel,  we  deem  it  proper 
to  indicate  the  correct  rule  of  practice  in  cases  of  this  char- 
acter. Where  a  judge  is  satisfied,  from  the  statement  of 
counsel  in  open  court,  or  otherwise,  that  a  witness  in  a  cause 
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has  acquired  such  an  intimate  knowledge  of  the  facts,  by 
reason  of  having  acted  as  the  authorized  agent  of  either  of 
the  parties,  that  his  services  are  required  by  counsel  in  the 
management  of  the  trial,  he  ought  not,  especially  in  the  neces- 
sary absence  of  his  principal,  to  be  placed  under  the  rule. 
All  rules  of  court  are  to  be  subordinated,  in  their  construc- 
tion and  application,  as  far  as  possible,  to  securing  the  strict 
administration  of  that  "  right  and  justice,"  which  are  pro- 
hibited by  the  constitution  to  be  made  the  subject  of  "  sale, 
denial,  or  delay." — Const.  Art.  1,  §  14.  "Applicatio  est  vita 
regulcer — Pel.  Leg.  Max.  18.  To  exclude  such  a  one  from 
the  valuable  privilege  of  consultation  with  the  attorney  of  his 
principal,  during  the  progress  of  a  trial,  is  not  required  by 
the  reason  of  this  rule  of  evidence.  The  sounder  and  better 
practice  is  to  permit  him  to  remain  in  the  court-room. 

2.  The  Circuit  Court  erred,  in  ruling  that  it  was  the  duty 
of  the  appellee.  Couch,  to  deliver  the  execution,  which  was 
in  his  hands,  to  his  successor  in  the  office  of  sheriff,  upon 
demand  by  the  latter.  The  execution  had  been  received  by 
Couch  in  his  official  capacity  as  sheriff,  and  before  the  expira- 
tion of  his  term  of  office.  Notwithstanding  such  expiration, 
it  was  his  duty  to  proceed  to  execute  the  levy,  which  he  him- 
self had  made,  at  least  so  far  as  concerned  the  personal 
property. 

The  lien  acquired  by  the  levy  of  the  execution  was  plainly 
not  affected  by  the  replevying  of  the  property,  and  the  giving 
of  the  forthcoming  bond  by  the  defendants  in  execution. 
Campbell  v.  Spence,  4  Ala.  543  ;  Freeman  on  Executions,  §  207. 
The  levy  in  question  was  made  before  the  expiration  of  Couch's 
term  of  office,  and  he  acquired  a  special  property  in  the  per- 
sonal property  levied,  on  under  the  writ.  As  said  by  the 
Supreme  Court  of  Maryland,  in  a  similar  case,  "  an  execution 
being  an  entire  thing,  he  who  begins  must  end  it." — PurVs 
Lessee  v.  Duvall,  5  Har.  &  J.  Rep.  69. 

In  Freeman  on  Executions,  §  21)1,  it  is  said  :  "  The  officer 
■who  commences,  must  usually  complete  the  execution  of  the 
writ.  His  term  of  office  may  expire  after  the  levy,  and  before 
the  sale.  This  does  not  terminate  his  authority,  nor  even 
confer  upon  his  successor  power  to  make  the  sale  if  the  ven- 
ditioni exponas  should  be  directed  to  him," 

Such  has,  also,  been  the  view  taken  by  this  court  in  its 
past  adjudications. — Leavitt  v.  Smith,  7  Ala.  175 ;  Bondurant 
V.  Baford,  1  Ala.  259  ;  Dennis  v.  Chapman,  19  Ala.  29.  We 
think  the  sounder  rule,  however,  is  to  confine  this  principle 
to  levies  on  personal  property.  Such  levies  invest  the  officer 
making  them  with  a  special  property  in  the  goods,  which  are 
thereby  brought  into  his  temporary  custody.     Personal  prop- 
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erty  is,  besides,  more  perishable  in  its  nature.  On  this 
ground,  a  distinction  may  be  properly  made,  which  would 
permit  a  venditioni  exponas,  issued  after  the  expiration  of  the 
term  of  the  officer  making  the  levy,  to  be  executed,  in  such  a 
case,  by  his  successor.— Freeman  on  Ex.  §§  62,  291 ;  Hohnes 
V.  Mclndoe,  20  Wisconsin,  657 ;  Bank  of  Tennessee  v.  Beatty, 
SSneed,  305. 

We  do  not  think  this  view  of  the  case  is  affected  bv  sec- 
tions 206  and  3190  of  the  Code  of  1876.  Section  206  provides, 
that  "  in  all  cases,  in  which  it  is  not  othenvise  expressly  pro- 
vided, wheu  any  office  is  vacated,  except  by  the  death  of  the 
incumbent,  all  books,  papers,  property  and  money  belonging 
or  appertaining  to  such  office,  must,  on  demand,  be  delivered 
over  to  his  qualified  successor."  Section  3190  provides 
what  shall  be  the  duty  of  a  sheriff  receiving  an  execution  : 
"He  must  execute  the  ivrit  ^vith  diligence,  and,  if  practicable, 
perform  the  mandate  thereof,  and  make  return  of  his  acts  to 
the  clerk,  three  days  before  the  first  day  of  the  return  term 
of  the  writ." 

The  decisions  of  this  court,  and  the  recognized  principles 
of  the  common  law,  touching  the  duties  of  sheriffs,  superadd 
vitality  to  this  statute,  and  are  in  perfect  harmony  with  its 
letter  and  spirit.  It  comes  within  the  exceptions  intended  to 
be  engrafted  on  section  206  by  the  law-making  power. 

We  assume  it  as  a  safe  rule,  that  even  when  a  statute  is 
equally  susceptible  of  two  constructions,  one  of  which  is  in 
harmony  with  a  clearly  settled  principle  of  the  common  law, 
and  the  other  is  in  abrogation  of  it,  courts  will  adopt  the 
former  and  not  the  latter. 

The  Circuit  Court  erred  in  giving  the  charge  excepted  to 
by  appellant,  as  also  in  admitting  the  testimony  of  Ezekiel 
Couch,  to  which  objection  was  taken. 

Reversed  and  remanded. 


South  &  North  Ala.  Railroad  Compa- 
ny V.  Reid. 

Action  against  liailrood  Company,  for  Killing  Cow. 

1.  Presentment  of  claim  against  railroad  company,  and  Umitaiion  of  action. 
A  claim  or  demiind  agaiust  a  railroad  company,  for  damages  ou  account  of 
stock  killed  by  its  trains,  must  be  presented  to  some  one  of  the  company's 
agents,    or  suit  therton  must  be  brought,    within  sixty  days  after  the  injury 
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was  done  (Code,  §  1701);  and  where  the  case  is  tried  before  the  court  without 
the  intervention  of  a  jury,  the  amount  claimed  being  less  than  $'iO,  and  the 
statute  is  pleaded  in  defense,  it  is  error  to  render  juilguient  ior  the  plaintiff, 
without  proof  of  such  presentment  or  commencement  of  suit. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  George  W.  Reid,  against 
the  appellant,  a  domestic  corporation,  to  recover  damages  for 
killing  a  cow ;  and  was  commenced  before  a  justice  of  the 
peace,  on  the  5th  August,  1878.  The  justice  rendered  judg- 
ment for  the  plaintiff,  for  $12,  besides  costs  ;  and  the  cause 
was  removed  by  the  defendant,  by  appeal,  into  the  Circuit 
Court,  where  the  plaintiff  filed  a  complaint,  claiming  $12  as 
damages  "  for  the  negligent  killing  of  one  white  and  black 
cow,  by  the  engine  or  cars  of  said  compaoy,  on  or  about  the 
13th  day  of  July,  1878";  to  which  the  defendant  pleaded 
"  not  guilty,  and  the  statute  of  limitatious  of  sixty  days,"  and 
issue  was  joined  on  said  pleas.  "  On  the  trial,"  as  the  bill  of 
exceptions  states,  "  the  plaintiff  introduced  a  witness  who 
testified,  that  he  was  called  upon  by  the  defendant's  'section 
boss'  to  examine  and  vakie  the  cow  mentioned  in  the  com- 
plaint, and  that  he  valued  her  at  twelve  dollars ;  also,  that  he 
did  not  see  the  cow  when  she  was  injured.  The  plaintiff 
himself  then  testified  in  his  own  behalf,  in  substance,  that 
said  cow  was  injured  some  time  in  June,  or  July,  1877  ;  that 
both  of  her  lugs  were  broken  ;  that  he  did  not  see  the  cow  at 
the  time  she  was  injured,  but  was  sent  for  by  one  Sanders, 
and  weut  to  where  the  cow  was  ;  that  the  defendant's  '  sec- 
tion boss '  directed  the  cow  to  be  killed  by  the  section  hands, 
and  she  was  killed  under  such  directions,  and  was  eaten  by 
the  said  '  boss '  and  his  hands  ;  and  that  the  cow  was  worth 
twelve  dollars.  The  defendant  objected  to  the  evidence  of 
this  witness,  as  to  the  directions  of  the  said  '  section  boss,' 
and  as  to  the  killing  and  eating  of  the  cow  by  him  and  his 
hands,  and  moved  to  exclude  the  same  from  the  jury ;  but 
the  court  overruled  said  objections  and  motions,  and  the 
defendant  excepted.  There  was  evidence,  also,  tending  to 
show  that  several  trains  passed  over  said  defendant's  road, 
at  the  place,  and  on  the  day  the  cow  was  injured,  and  that 
one  train  passed  about  a  quarter  of  an  hour  before  plaintiff 
was  notified  that  his  cow  was  injured.  The  foregoing  was  all 
the  evidence  in  the  cause,  the  defendant  having  been  forced 
into  trial  by  the  court  unexpectedly,  and  without  any  witness- 
es—that  is  to  say,  the  defendant  brought  the  case  into  this 
court  by  appeal  at  a  former  term,  and  had  no  witness  present 
at  the  trial,  and  none  summoned,  so  far  as  the  court  was 
informed ;  and  so  the  court  refused  to  give  the  defendant  a 
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continuance.  On  this  evidence,  and  without  more,  the  court 
rendered  judgment  for  the  plaintiff;  and  the  defendant  ex- 
cepted." The  judgment  of  the  court,  and  the  rulings  to 
which  exceptions  were  reserved,  as  above  stated,  are  now 
assigned  as  error. 

Rice  &  Wiley,  for  appellant. 

BRICKELL,  0.  J.— It  is  plain  that  the  judgment  of  the 
Circuit  Court,  in  view  of  the  evidence,  is  erroneous.  The 
claim  of  the  plaintiff  was  within  the  bar  of  the  statute  (Code 
of  1876,  §  1701),  requiring  that  presentment  of  such  claims 
must  be  made  to  one  of  the  several  enumerated  officers  or 
agents  of  the  company,  or  suit  thereon  commenced,  within 
sixty  days  from  the  time  they  accrued. 

Reversed  and  remanded. 


Bradford's  Adm'r  v.  Bradford. 

Bill  in  EqvUy  by  Widow  against  Administrator,  for  Part  of 
Proceeds  of  Sale  of  Land,  in  lieu  of  Dower. 

1.  Dower  interest  in  lands  sold  for  payment  of  debts,  under  probate  decree;  and 
how  recovered.  —  When  a  decedent's  lauds  are  sold  for  the  payment  of  debts,  on 
the  petition  of  the  administrator,  if  the  veidow  did  not  file  her  written  consent 
that  her  dower  interest  might  be  included  in  the  sale  (Code,  §^  2469-70),  her 
right  of  dower  is  not  aHfected  by  the  sale,  and  she  can  not  maintain  a  bill  la 
equity  against  the  administrator,  to  recover  a  part  of  the  proceeds  of  sale  as 
compensation  for  it ;  and  when  the  sale  is  made  with  her  written  consent,  and 
includes  her  dower  interest,  "it  is  doubtful  if  she  has  any  remedy  outside  of 
the  Probate  Court,  unless  some  special  reason  is  shown  for  invoking  the  powers 
of  a  court  of  equity." 

2.  Bemandment  of  cause  on  revei-sal ;  when  ordered.- -Vf  ben  the  chancellor 
overrules  a  demurrer  to  a  bill,  and  grants  relief  upon  it,  this  court,  on  revers- 
ing his  decree  on  the  demurrer,  will,  ordinarily,  remand  the  cause,  iu  order 
that  the  complainant  may  have  an  opportunity  to  amend  his  bill  ;  but,  when 
the  record  affirmatively  shows  that  the  defects  are  incapable  of  amendment, 
and  that  the  complainant  can  not  recover  in  any  event,  a  final  decree  will  be 
here  rendered  dismissing  the  bill. 

'A.  Dower  interest  in  lands  sold  for  payment  of  debts;  conclusiveness  of  probate 
decree. — When  the  administmtor's  petition,  asking  a  sale  of  lands  for  the  pay- 
ment of  debts,  alleges  that  the  widow  has  a  statutory  separate  estate  greater  in 
value  than  her  dower  interest  and  distributive  share  of  her  husband's  estate 
(Code,  §§  'iTlS-ie);  and  she  is  served  with  notice  of  the  filing  of  the  petition, 
but  fails  (o  appear  ;  if  she  is  to  be  regarded  as  a  party  to  the  proceeding,  and 
her  dower  interest  is  to  be  considered  as  included  in  the  sale,  the  decree  is  con- 
clusive on  her  as  to  the  existence  and  value  of  her  statutory  separate  estate, 
and  she  can  not  claim  any  part  of  the  proceeds  of  sale. 
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Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  18th  September,  1879, 
by  Mrs.  Mary  Bradford,  the  widow  of  Daniel  M.  Bradford, 
deceased,  against  David  D.  Shelby,  as  the  administrator  of 
the  estate  of  said  decedent;  and  sought  to  recover  compen- 
sation for  her  dower  interest  in  certain  lands,  which  had  been 
sold  by  said  administrator,  under  an  order  of  the  Probate 
Court,  for  the  payment  of  debts,  or  a  portion  of  the  proceeds 
of  sale  in  lieu  of  her  dower  interest.  The  material  facts,  as 
alleged  in  the  bill,  are  these  :  Said  Daniel  M.  Bradford  died, 
intestate,  on  the  13th  October,  1809,  seized  and  possessed  of 
certain  lands,  particularly  described  in  the  bill,  in  which  the 
complainant,  as  his  widow,  was  entitled  to  dower.  On  the 
3d  December,  1878,  David  D.  Shelby,  to  whom  letters  of 
administration  had  been  granted,  and  who  was  then  acting  as 
administrator,  filed  a  petition  in  said  Probate  Court,  alleging 
a  deficiency  of  personal  assets,  and  asking  an  order  to  sell 
the  real  estate  for  the  payment  of  debts.  "  Complainant 
received  no  notice  of  the  said  petition,  and  did  not  answer 
the  same  ;  nor  was  she  present  when  said  petition  was  heard, 
in  person,  or  by  counsel;  In  said  petition  the  following  alle- 
gation was  made:  'Petitioner  alleges,  on  information  and 
belief,  that  said  Mary  Bradford,  widow  of  said  deceased,  owns 
a  separate  statutory  estate,  which,  exclusive  of  the  rents, 
income  and  profits,  is  equal  to,  or  greater  in  value  than  her 
dower  interest  and  distributive  share  of  her  said  husband's 
estate,  estimating  her  dower  interest  in  his  lands  at  seven 
years'  rent  of  the  dower  interest.'  But  complainant  avers 
that  said  allegation  was  not  proved  on  the  trial  of  said  peti- 
tion ;  and  complainant  charges  that  she  is  not  estopped  by 
virtue  of  said  proceedings,  or  otherwise,  from  claiming  her 
dower  interest  in  said  real  estate,  or  the  proceeds  thereof,  as 
the  court  may  direct."  The  Probate  Court  granted  an  order 
of  sale,  as  prayed,  and  the  administrator  sold  the  lands,  under 
the  order,  on  the  '27th  June,  1879,  at  the  gross  sum  of  $2,000; 
and  having  reported  the  sale  to  the  Probate  Court,  and  the 
pa3ment  of  the  purchase-money,  the  sale  was  confirmed,  and 
he  was  ordered  to  execute  a  deed  to  the  purchaser.  "  Com- 
plainant avers  and  charges,  that  said  real  estate  brought  its 
full  value  at  said  sale,  and  could  not  and  can  not  be  made  to 
bring  more ;  that  her  dower  interest  could  not  have  been 
assigned  and  set  apart  to  her  by  metes  and  bounds,  so  that 
she  is  entitled  to  compensation  for  her  said  dower  interest, 
out  of  the  proceeds  of  said  property  in  the  hands  of  said 
administrator  unadministered  and  undistributed ;  and  she  is 
willing  to  receive  as  such  compensation  a  reasonable  sum  in 


254  SUPEEME  COUET  [Dec.  Term, 

[Bradford's  Adm'r  v.  Bradford. J 

gross,  if  said  administrator  will  consent  thereto,  under  the 
decree  of  this  court,  the  amount  or  value  thereof  to  be  ascer- 
tained by  agreement  of  parties,  or  the  usual  computations 
resorted  to  for  that  purpose,  or  to  such  orther  compensation, 
properly  secured,  as  this  court  may  direct."  The  prayer  of 
the  bill  was,  "  that  the  court  will,  by  reference,  or  otherwise, 
ascertain  the  value  of  her  dower  interest  in  gross,  and  the 
value  of  compensation  to  which  she  may  be  entitled  in  money 
for  her  said  dower  interest,  and  render  a  decree  in  her  favor 
for  compensation  in  gross,  or  for  the  interest  on  a  certain 
sum  of  said  purchase-money  on  hand,  sufficient  to  yield  her 
an  annuity  equal  to  the  interest  on  one-third  of  all  said 
purchase-money  duriug  her  life  ;  or  for  such  other  and  further 
relief  as  may  seem  meet  and  proper." 

The  administrator  filed  an  answer  to  the  bill,  denying  the 
complainant's  right  to  compensation  for  her  dower,  or  to  any 
part  of  the  moneys  in  his  hands  ;  alleging  that  she  was  served 
with  notice  of  the  filing  of  his  petition  for  the  sale  of  the 
lands,  and  was  present  at  the  hearing ;  and  that  all  the  alle- 
gations of  his  petition  were  proved ;  and  that  the  complain- 
ant claimed,  and  was  allowed  by  said  Probate  Court,  $500  of 
the  proceeds  of  sale,  as  an  exemption  ;  and  he  pleaded  these 
proceedings  in  the  Probate  Court  as  an  estoppel  and  bar 
against  the  claim  asserted  by  the  bill.  He  also  demurred  to 
the  bill — 1st,  because  complainant,  if  entitled  to  any  relief, 
had  an  adequate  remedy  at  law,  by  proceedings  in  the  Pro- 
bate Coui't;  2d,  "because  the  bill  showed  that  complainant 
was  estopped  from  setting  up  any  claim  to  the  moneys  in  his 
hands,  by  her  failure  to  deny  the  allegations  of  the  petition 
in  the  Probate  Court,"  A  copy  of  the  petition  filed  in  the 
Probate  Court,  and  of  the  order  of  sale  founded  on  it,  was 
made  an  exhibit  to  the  answer,  and  was  submitted  as  a  part 
of  the  evidence  on  the  hearing.  The  exhibit  shows  that 
notice  of  the  filing  of  the  petition  was  served  on  Mrs.  Brad- 
ford, and  the  order  of  sale  recites  the  fact  of  such  service, 
but  does  not  show  that  she  appeared  on  the  hearing  of  the 
petition,  either  in  person  or  by  attorney. 

The  chancellor  overruled  the  demurrer  to  the  bill,  and,  on 
final  hearing  on  pleadings  and  proof,  held  that  the  complain- 
ant was  "  entitled  to  the  relief  she  seeks,  provided  it  shall 
hereafter  appear  that  she  did  not,  at  the  time  of  the  death  of 
her  said  husband,  have  a  statutory  separate  estate  equal  to, 
or  greater  in  value  than,  her  dower  interest  in  the  lands 
described  in  the  bill";  and  he  ordered  a  reference  to  the 
register,  to  ascertain  whether  she  had  such  estate,  and  its 
value,  and  what  would  be  a  proper  allowance  as  compensa- 
tion for  her  dower  interest  in  the  lands,  if  it  should  be  found 
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that  she  was  entitled  to  dower.  The  register  reported  that 
she  had  no  statutory  separate  estate  at  the  death  of  her  hus- 
band, and  that  $200  in  gross  was  a  reasonable  allowance  as 
compensation  for  her  dower,  she  being  seventy-two  years  old. 
The  chancellor  overruled  exceptions  to  the  report,  and  con- 
firmed it,  and  rendered  a  final  decree  accordingly. 

The  overruling  of  the  demurrer  to  the  bill,  and  the  final 
decree,  are  now  assigned  as  error. 

Walker  &  Shelby,  for  appellant. — A  court  of  chancery 
can  not  allow  a  part  of  the  purchase-money  in  lieu  of  dower, 
when  the  estate  is  sold,  unless  by  consent  of  all  parties  inter- 
ested.— Herbert  v.  JVren,!  Cvsiuch,  370,  decided  by  Marshall, 
C.  J.  This  principle  has  been  adopted  by  this  court,  and  the 
reason  of  it  fully  explained,  in  the  cases  of  Beavers  fit  Jerni- 
son  V.  Smith,  11  Ala.  34;  Johnson  v.  Elliott,  12  Ala.  112; 
Francis  v.  Garrard,  18  Ala.  794  ;  Fry  v.  3Ierchants  Insurance 
Company,  15  Ala.  810.  The  same  principle  has  been  adopted 
in  New  York,  Tennessee,  and  Virginia. —  Titus  v.  Neilson, 
5  John.  Oh.  452 ;  Lewis  v.  James,  8  Humph.  55V  ;  Blevins  v. 
Thompson,  11  Grat.  441  ;  Wilson  v.  Davisson,  2  Bob.  Ya.  384, 
See,  also,  2  Scribner  on  Dower,  160,  §  44.  These  decisions 
are  right  on  principle,  and  are  conclusive  on  this  court,  not- 
withstanding the  contrary  rule  adopted  in  Maryland,  Ken- 
tucky, and  Massachusetts.  The  complainant,  then,  was  not 
entitled,  in  any  event,  to  a  decree  for  a  sum  in  gross,  since 
she  alleges  that  she  did  not  consent  to  the  sale.  But  she' 
was  not  entitled  to  claim  any  part  of  the  proceeds  of  sale  ; 
because  she  was  made  a  party  to  the  proceedings  in  the  Pro- 
bate Court,  which  alleged  that  she  was  not  entitled  to  dower 
in  the  lands,  and  her  failure  to  deny  the  allegation  concludes 
her.  On  the  other  hand,  if  her  dower  interest  was  not  includr 
ed  in  the  sale,  she  has  a  complete  remedy  against  the  purchaser 
to  recover  her  dower  in  the  lands. 

Jno.  D.  Brandon,  contra. — In  the  assignment  of  dower,  in 
all  cases,  courts  of  equity  have  concurrent  jurisdiction  with 
courts  of  law ;  and  this  jurisdiction  is  not  affected  by  the 
statutes  conferring  jurisdiction  on  the  Probate  Court. —  Owen 
V.  Slatter,  26  Ala.  547  ;  Brooks  v.  Woods,  40  Ala.  5:^8  ;  2  Comst. 
245  ;  1  Selden,  401.  Equity  alone  has  jurisdiction  to  decree 
compensation  in  lieu  of  dower  by  metes  and  bounds. — Barney 
V.  Froivner,  9  Ala.  901;  Beavers  (&  Jemison  v.  Smith,  11  Ala. 
20;  Smith  r.  Smith,  13  Ala.  329;  Thrasher  (k  Mitchell  v. 
Pinckard,  23  Ala.  616.  The  widow  may  receive,  in  satisfac- 
tion of  her  dower,  an  equivalent  portion  of  the  purchase- 
money.— 2  Scribner  on  Dower,  612-13 ;  3  Bland's  Ch.  264. 
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Where  an  executor  made  a  sale  under  an  order  of  the  Or- 
phans' Court,  and  retained  in  his  hands  a  portion  of  the 
money  to  meet  the  demand  for  dower  ;  held,  that  the  widow 
was  entitled  to  recover,  and  that  the  executor  was  tlie  only 
party  chargeable. — Beeson  v.  McNabb,  2  Barr,  422.  When  a 
sale  has  been  made  under  a  bill  to  marshal  assets,  the  widow 
may  come  iu  before  a  distribution  of  the  fund,  and  claim  the 
value  of  her  dower  out  of  the  proceeds  of  sale. —  Ttnnant  v. 
Stoney,  1  Rich.  Eq.  222 ;  Scribner  oq  Dower,  vol.  2,  pp.  254, 
612.  A  court  of  equity  may  assign  a  sum  in  gross. —2  Scrib- 
ner, 613,  note  3 ;  IVnicre  v.  Hendricks,  28  Illinois,  64 ;  Blair 
V.  Thompson,  11  Gratt.  441 ;  He/bert  v.  Wren,  7  Crauch,  370  ; 
Bill  V.  iMitchell,  5  Ark.  608 ;  2  Scribner,  609.  In  this  case, 
the  rights  of  purchasers  from  the  husband,  or  mortgagees, 
are  not  involved ;  and  the  purchaser  at  the  administrator's 
sale,  who  has  paid  full  value,  and  got  the  land,  is  not  con- 
cerned io  the  suit.  The  complainant  is  not  concluded  by  the 
proceedings  in  the  Probate  Court,  to  which  she  was  not  a 
party.— 2  Scribner,  239,  265  ;  1  Rich.  Eq.  222,  254-6. 

STONE,  J. — Lands  of  the  intestate  were  sold  by  the  admin- 
istrator, under  au  order  of  the  Probate  Court,  granted  on  his 
petition.  The  order  of  sale  was  granted  on  averment  and 
proof  that  there  was  a  deficiency  of  personal  assets  to  pay 
the  debts  of  the  intestate.  The  lauds  thus  ordered  to  be 
sold,  were  sold,  and  a  part  of  the  proceeds,  left  after  paying 
expenses  of  sale,  <fec.,  remains  in  the  hands  of  the  administra- 
tor. The  present  bill  was  filed  by  the  widow,  Mary  Bradford, 
and  seeks  to  recover  of  the  administrator  a  part  of  the  money, 
proceeds  of  the  sale  of  said  land,  in  lieu  of  her  dower  interest 
in  the  same.  The  bill  avers  that  the  widow  (complainant  iu 
this  suit)  had  no  notice  of  the  proceedings  in  the  Probate 
Court,  and  did  not  appear  therein.  This  is  fatal  to  her  claim. 
The  statute  (Code  of  1876,  §  2469)  contains  the  only  provision 
which  authorizes  the  widow  to  recover,  in  lieu  of  her  dower, 
any  part  of  the  proceeds  of  lands  sold  under  decree  of  the 
Probate  Court.  To  come  within  that  section,  it  was  neces- 
sary for  the  widow  to  show  that  she  had  filed  "in  the  office 
of  the  probate  judge  her  written  consent  that  her  dower  inter- 
est iu  the  land  be  sold,  so  as  to  vest  in  the  purchaser  a  com- 
plete title."  Without  such  written  consent  so  filed,  the  pro- 
bate judge  had  no  authority  to  "order  that  the  widow's 
dower  interest  must  be  sold  with  the  residue  of  the  land  "; 
and  it  is  not  shown  that  the  probate  judge  did  order  the 
widow's  dower  interest  to  be  sold,  or  that  it  was  sold.  In  the 
absence  of  such  consent  so  filed  by  the  widow,  and  in  the 
absence  of  the  probate  judge's  decree  that  the  widow's  dower 
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interest  be  sold  with  the  residue  of  the  land,  neither  the  order 
of  sale,  nor  the  sale,  affected  or  impaired  her  dower  claim  in 
any  way.  It  results  that,  according  to  the  averments  of  her 
bill,  the  administrator  obtained  an  order  to  sell,  and  did  sell, 
only  the  residue  of  the  land  over  and  above  the  widow's  dower 
claim,  if  she  have  any,  and  that  her  right  to  dower  has  not 
been  impaired  thereby. — Barnes  v.  Carson,  59  Ala.  188. 
Even  if  Mrs.  Bradford  had  brought  herself  within  section  2469 
of  the  Code  of  1876,  it  is  doubtful  if  she  has  any  remedy  out- 
side of  the  Probate  Court,  as  provided  by  section  2470,  unless 
some  special  reason  is  shown  for  invoking  the  powers  of  the 
Chancery  Court. — See  Sherard  v.  Sherard,  33  Ala.  488 ;  Stead- 
man  V.  Steadman,  41  Ala.  473.  The  present  bill,  as  framed, 
contains  no  equity. 

Ordinarily,  when  the  chancellor  overrules  a  demurrer  to  a 
bill,  and  grants  relief  upon  it,  if  we  reverse  his  ruling  on 
demurrer,  we  remand  the  cause,  that  the  complaiuant  may 
have  an  opportunity  to  perfect  his  bill  by  amendment.  This 
is  the  rule,  however,  only  when  from  the  nature  of  the  aver- 
ments we  can  not  perceive  or  affirm  that  the  bill  is  not  amend- 
able.— Stallworth  V.  Farnliam,  64  Ala.  259.  If,  from  the 
pleadings  and  facts  developed,  it  is  affirmatively  shown  the 
complainant  can  not  amend  his  bill  so  as  to  give  it  equity,  or 
if  it  be  affirmatively  shown  that  the  complainant  can  not 
recover,  then  it  is  our  duty  to  pronounce  tinal  decree,  and 
not  to  remand  the  cause. 

We  think  there  is  nothing  in  the  averments  of  the  present 
bill,  which  shows  it  could  not  be  so  amended,  as  to  bring  it 
within  the  sections  of  the  Code  referred  to  above.  But,  the 
petition,  proceedings,  order  of  sale  in  the  Probate  Court,  and 
the  sale  itself,  are  set  up  in  the  answer,  and  the  record  of 
those  proceedings  is  made  evidence  in  this  cause.  By  that 
record  it  is  shown  that,  in  the  petition  for  the  order  of  sale, 
is  an  averment  that  the  widow  owned  a  statutory  separate 
estate,  which,  exclusive  of  the  rents,  iucome  and  proj&ts,  was 
equal  to,  or  greater  in  value  than,  her  dower  interest  and  dis- 
tributive share  in  her  husband's  estate. — Code  of  1876, 
§§  2715-6.  The  record  also  shows,  that  notice  of  the  filing  of 
this  petition  was  served  on  Mrs.  Bradford  personally.  She 
is  not  shown  to  have  appeared,  or  made  defense  to  the  peti- 
tion ;  and  we  think  the  record  enables  us  to  affirm  that  no 
proof  was  made  that  she  owned  a  statutory  separate  estate. 
The  decree  of  sale  recites  what  facts  were  proved,  and  this  is 
not  one  of  them.  It  does  not  refer  to  the  dower,  and  does 
not  order  the  dower  interest  of  the  widow  to  be  sold  with  the 
residue  of  the  land. — Code,  §  2469.  An  amended  bill,  setting 
up  the  facts,  would   be  fatally  defective,  first,  because   the 
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dower  interest  has  not  been  sold,  or  ordered  to  be  sold.  In 
the  second  place,  it  would  place  the  complainant  in  an  inex- 
tricable dilemma.  She  was  either  a  party,  or  she  was  not  a 
party,  to  the  proceedings  and  order  of  sale  in  the  Probate 
Court.  She  was  neither  a  necessary  nor  a  proper  party  ;  but 
the  inquiry  is,  was  she  a  party  ?  If  a  party,  she  was  made  so 
by  the  averment  that  she  owned  a  statutory  separate  estate 
as  copied  above,  and  by  the  notice  served  on  her.  Now,  if 
those  proceedings  made  her  a  party,  so  as  to  make  the  decree 
binding  and  res  judicata  as  to  her,  and  thereby  enlarged  the 
order  of  sale,  so  as  to  include  in  the  sale  to  be  made  her  dower 
interest  as  well  as  the  residue  of  the  land,  then  it  was  equally 
binding  on  her.  as  an  adjudication  that  she  was  not  entitled 
to  dower,  by  reason  of  the  statutory  separate  estate  she 
owned.  This  would  be  fatal  to  the  claim  she  asserts.  On 
the  other  hand,  if  she  is  to  be  treated  as  not  a  party  to  those 
proceedings,  then  it  follows  that  there  was  not,  and  could  not 
be,  any  order  to  sell,  or  sale  of  her  dower  interest,  and  she  is 
not  entitled  to  any  of  the  money  she  seeks  by  her  bill. 

The  decree  of  the  chancellor  is  reversed  ;  and  this  court, 
proceeding  to  render  the  decree  the  chancellor  should  have 
rendered,  doth  order  and  decree,  that  the  complainant's  bill 
be  dismissed,  at  her  costs  in  the  court  below  and  in  this 
court. 


Connally  v.  Si)rag^ins. 

Statutory  Detinue  for  Mule. 

1.  Descripliov  of  property  iv  7norlgage.  —  '-Otie  black  mule,  about  eight  year& 
old,'  when  the  words  are  used,  without  more,  in  describing  the  auimsl  conveyed 
by  a  mortgage,  are  not  so  general  and  indefinite  as  to  render  the  mortgage  void, 
nor  to  exclude  it  as  evidence  of  notice  when  properly  recorded. 

2.  Erasure  or  alteratiov  in  icritbui. — When  a  written  instruinent,  offered  in' 
evidence  by  a  party  claiming  under  it,  bears  on  its  face  the  marks  of  an  erasure 
or  alteration  of  the  date,  he  may  adduce  evidence  explanatory  of  such  erasure 
or  alteration,  showing  that  it  was  made  iu  good  faith  before  or  at  the  time  the 
writing  was  executed. 

•  Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth, 

This  action  was  brought  by  James  E.  Spragins,  against 
Hampton  Connally,  to  recover  a  mule,  which  was  described 
in  the  original  summons  as  "  a  certain  black,  one-eyed,  horse 
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mule,  named  Joe  ";  and  was  commenced  before  a  justice  of 
the  peace,  on  the  loth  November,  1875.  The  constable's 
return,  as  indorsed  on  the  summons,  was  in  these  words  : 
"  Executed  by  leved  the  within  aftackment  on  one  hay  horse 
mule,  marked  U.  S."  In  the  Circuit  Court,  at  the  Spring 
term,  1876,  the  plaintiff  filed  a  complaint  as  follows  :  "  The 
plaintiff  claims  of  the  defendant  one  dark  colored  mule,  medi- 
um size,  named  Joe,  with  the  value  of  the  use  or  hire  thereof 
during  the  detention."  The  italicized  words  appear  to  have 
been  erased,  having  a  black  line  drawn  across  them ;  and 
beneath  the  complaint  these  words  are  added ;  "  By  leave 
of  the  court,  and  without  objection,  this  complaint  is  amended^ 
by  inserting  *  one  black  mule,  about  eight  years  old  in  1872.'  " 
The  defendant  pleaded  "  non  detinet,  in  short  by  consent,  with 
leave  to  prove  any  special  defense  as  if  specially  pleaded  "; 
and  the  cause  was  tried  on  issue  joined  on  this  plea. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  offei'ed  in  evidence  a  mortgage,  under  which  he 
claimed  the  mule  in  controversy,  and  which  was  executed  to 
him  by  one  John  Strode,  dated  the  9th  February,  1872, 
attested  by  two  witnesses,  and  duly  admitted  to  record  on 
proof  by  one  of  said  witnesses.  Said  mortgage  purports  to 
be  given  to  secure  an  indebtedness  of  $180,  as  evidenced  by 
promissory  note  due  and  payable  on  the  1st  October,  1872  ; 
and  the  property  conveyed  by  it  was  thus  described  :  "  Two 
grey  mules,  large  size,  and  about  seven  years  old,  bought  of 
said  Spragins  ;  one  black  mule,  say  eight  years  old  ;  one  sor- 
rel mule,  say  nine  years  old,"  &c.  "The  defendant  objected 
to  the  reading  of  said  mortgage,  because  the  description  of 
the  property  alleged  to  be  sued  for  in  said  mortgage,  to-wit, 
*  one  black  mule,  about  eight  years  old,'  was  too  general  and 
insufficient ;  defendant's  counsel  stating,  that  plaintiff'  did  not 
claim  that  defendant  had  notice  of  said  mortgage,  except  by 
its  being  recorded  ;  and  the  defendant  in  open  court  admitted 
this  to  be  true.  The  defendant  objected  to  the  mortgage,  also, 
because  it  was  upon  a  black  mule,  and  the  complaint  was 
for  a  dark-colored  mule,  and  because  the  evidence  was  variant 
from  the  pleadings.  The  court  overruled  the  first  objection, 
and  sustained  the  second  and  third,  but  allowed  the  defendant 
to  amend  the  complaint,  by  inserting  the  words  '  one  black 
mule,  about  eight  years  old ';  and  the  defendant  excepted  to 
the  overruling  of  said  first  objection.  The  plaintiff,  after 
amending  his  complaint,  again  offered  said  mortgage  in  evi- 
dence, and  the  defendant  objected  to  said  mortgage  being 
used  as  evidence ;  which  objection  the  court  overruled,  and 
the  defendant  excepted.  The  defendant's  counsel  having 
cross-examined  said  James  B.  Spragins,  who  was  a  witness 
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for  himself,  and  had  testified  that  he  was  a  merchant,  doing 
business,  seUing  goods,  and  taking  mortgages  as  security,  in 
reference  to  an  erasure  in  said  mortgage  of  the  words  '  Feb- 
ruary^' *  October,'  ^  one,'  as  shown  in  said  mortgage,  which  is 
sent  up  with  the  record  by  order  of  the  court  ;*  the  plaintiff 
was  allowed,  against  the  objection  of  the  defendant,  to  testify 
that  it  was  his  custom  or  habit  to  write  mortgages  from  cus- 
tomers to  himself,  leaving  the  dates  blank,  aud  afterwards, 
when  the  intended  mortgagor  came  in  to  execute  the  mort- 
gage, to  fill  up  the  blank.  The  defendant  objected  to  the 
admission  of  this  evidence,  but  the  court  overruled  the  objec- 
tion, and  allowed  the  witness  to  so  testify ;  to  which  the 
defendant  excepted.  This  was  all  the  evidence  relating  to 
these  questions." 

The  rulings  of  the  court  to  which  exceptions  were  thus 
reserved,  are  now  assigned  as  error. 

Walkeb  &  Shelby,  for  appellant. 

SOMERVILLE,  J. — The  description  of  the  animal  sued 
for,  as  '  one  black  mule  about  eight  years  old,'  is  not  so  gen- 
eral or  indefinite  as  to  avoid  the  mortgage,  or  authorize  its 
exclusion  from  evidence.  Such  a  general  description  may  be 
rendered  more  certain  when  "  read  in  the  light  of  circum- 
stances surrounding  the  parties,"  at  the  time  the  instrument 
was  executed.  And  it  was  sufl&cient,  when  recorded,  to  excite 
the  inquiry  of  strangers  dealing  with  the  mortgagor,  and  thus 
charge  them  with  notice. — EUis  v.  Martin,  60  Ala.  394. 

The  evidence,  explanatory  of  the  alteration  of  the  date  of 
the  mortgage,  tended  to  show  that  it  was  both  authorized, 
and  made  bomi  fide ;  and  hence  it  was  admissible. — 1  Greenl. 
Ev.  §  564;  1  Whart.  Law  Ev.  §  622. 

Affirmed. 

*  The  mortgage  is  not  attached  to  the  transcript,  and  it  has  not  come  into 
the  hands  of  the  reporter. 
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Ridley  and  Wife  v.  Hereford  &  Tim- 
berlake. 

Action  against  Husband  and  Wife,  for  Price  of  Goods  Sold. 

1.  Wife's  statulory  separate  estate;  for  what  debts  liable. — The  statutory  sep- 
arate estate  of  a  married  woman  is  not  liable  (Code,  §  2711)  for  the  price  of 
tin  gutters,  pipes,  and  similar  articles,  used  in  the  construction  of  a  dwelliog- 
house  on  her  land. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Hereford  &  Timberhvke,  suing 
as  partners,  against  James  L.  Kidley  and  Fannie  J.  Ridley, 
his  wife ;  and  was  commenced  on  the  20th  April,  1877.  The 
cause  of  action  was  an  account  for  goods  sold  and  delivered, 
during  the  months  of  January,  February,  and  ]March,  1875, 
amounting  to  $74.80 ;  for  which  the  plaintiffs  sought  a  per- 
sonal judgment  against  said  James  L.  Ridley,  and  a  judg- 
ment of  condemnation  against  certain  lands,  particularly 
described  in  the  complaint,  and  alleged  to  belong  to  the  stat- 
utory separate  estate  of  Mrs.  Ridley.  The  account,  as  pro- 
duced and  proved  on  the  trial,  consisted  of  the  following  arti- 
cles :  "  Gutters,  172  feet,  at  25  cts.,  $43.00  ;  spout,  84  feet, 
at  25  cts.,  $21.00  ;  eight  elbows,  at  $2.00,  and  five  eave-spouts, 
$2.50— $4.50 ;  48  hooks,  at  10  cts.,  $4.80 ;  three  joints,  stove- 
pipe, and  elbows,  $2.25  ;  tin,  25c.-  $74.80."  The  defendants 
pleaded,  "  in  short  by  consent,  the  general  issue,  and  that  the 
articles  alleged  to  have  been  furnished  were  not  articles  of 
comfort  and  support  of  the  household,  suitable  to  the  degree 
and  condition  in  life  of  the  family,  and  for  which  the  husband 
would  be  responsible  at  common  law";  and  issue  was  joined 
on  these  pleas.  On  the  trial,  as  the  bill  of  exceptions  states, 
Charles  W.  Hereford,  one  of  the  plaintiffs,  "  testified  that,  a 
short  time  before  the  delivery  of  the  articles,  the  price  of 
which  is  sued  for  in  this  action,  he  met  Mrs.  Fannie  J.  Rid- 
ley, one  of  the  defendants,  on  the  public  street,  and  there 
made  with  her  a  contract  to  furnish  and  deliver  such  articles; 
that  the  articles  set  forth  in  the  account,"  which  he  produced, 
"  were  the  articles  contracted  for  by  Mrs.  Ridley,  and  fur- 
nished by  Hereford  &  Timberlake ;  that  he  did  not  know 
where  the  defendants  resided  at  the  time  the  account  was 
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made ;  that  they  afterwards  moved  into  said  house  for  which 
the  articles  were  furnished,  but  he  did  not  know  whether  the 
house  was  finished,  or  only  in  course  of  erection,  at  the  time; 
that  he  made  no  special  examination  of  the  premises,  and  did 
not  know  where  or  whether  they  were  placed  on  the  house ; 
and  that  Mrs.  Ridley  promised  to  pay  the  account,  after  the 
articles  were  delivered."  Said  Hereford  testified,  also,  "  that 
Mrs.  Ridley  owned  the  property  described  in  the  complaint, 
which  is  situated  in  Huntsville,  as  her  statutory  separate 
estate,  and  which  is  valued,  he  would  suppose,  at  $6,000,  or 
$8,000,  besides  other  real  estate  in  the  city  and  county,  the 
value  of  which  he  does  not  know." 

On  the  part  of  the  defendants,  said  James  L.  Ridley  "  tes- 
tified that,  at  the  time  said  articles  were  furnished,  defendants 
were  residing  in  a  small  frame  building  which  Mrs.  Ridley 
owned,  adjoining  the  house  which  was  in  course  of  erection, 
and  had  been  so  residing  for  some  time  ;  that  the  house  being 
erected  was  on  the  garden  lot  of  their  said  residence,  and  was 
unfinished  and  incomplete  when  the  gutters  and  spouts  were 
placed  thereon,  and  is  not  yet  entirely  finished ;  that  the 
articles  furnished  were  not  absolutely  necessary  to  the  build- 
ing ;  that  there  were  no  valley  gutters,  and  the  water  could 
easily  have  poured  from  the  building  without  injuring  it  in 
any  wise,  and  without  injuring  the  lot,  unless,  possibly,  such 
grass  as  might  be  immediately  uuder  the  eaves  of  the  house  ; 
that  the  defendants  used  grates  in  the  house,  and  did  not  use 
stoves,  and  had  no  use  for  a  stove-pipe  and  elbow,  unless  for 
the  stove  kept  in  the  kitchen,  and  he  knew  of  no  pipe  being 
furnished  for  this  purpose.  Witness  testified,  also,  that 
defendants  moved  from  their  residence  into  the  new  building, 
for  which  the  articles  were  alleged  to  have  been  furnished, 
and  resided  there  about  six  months,  when  they  moved  into 
the  country,  and  rented  out  said  building,  and  have  not  since 
resided  there — the  building  of  it  broke  him  ;  that  they  have 
since  rented  out  said  house,  and  received  the  rents  and  profits; 
that  the  house  was  built  for  a  family  residence  and  home, 
and  the  stove-pipe  may  have  been  necessary  in  the  kitchen, 
as  they  had  no  stove  in  the  house  ;  that  there  were  porches 
on  the  outside  of  the  house,  with  no  covering  but  the  floors 
of  said  porches,  and,  but  for  the  work  done  and  guttering, 
the  drippings  of  water  would  have  fallen  on  said  porches,  but 
would  not  have  injured  them,  as  the  floors  were  tongued  and 
grooved,  and  had  a  preparation  on  them  rendering  them 
water-tight ;  that  the  work  done  was  not  really  necessary,  as 
he  believed,  but  was  allowed  to  be  done  more  for  ornament 
than  any  thing  else,  and  because  it  was  fashionable  and  cus- 
tomary, and  in  this  way  it  may,  and  doubtless  did,  contribute 
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to  the  comfort  of  his  wife."  It  was  proved,  also,  "  that  the 
defendants  moved  in  the  best  society  in  Huntsville,  and  their 
house  was  on  a  fashionable  street." 

Ou  this  evidence,  the  court  refused  to  charge  the  jury,  on 
the  written  request  of  the  defendants,  that  Mrs.  Ridley's  stat- 
utory separate  estate  was  not  liable  for  the  price  or  value  of 
the  articles  furnished  by  plaintiffs,  as  included  in  the  account 
sued  on,  and  used  in  the  construction  of  said  unfinished  house. 
The  refusal  of  this  charge,  to  which  the  defendants  excepted, 
is  now  assigned  as  error. 

L.  Cooper,  for  appellants. 

J.  J.  McDavid,  contra. 

STONE,  J. — If  the  items  composing  the  account  sued  on 
can  be  called  articles,  they  fall  within  no  class  for  which  the 
statutory  separate  estate  of  the  wife  can  be  made  liable  under 
section  2711  of  the  Code  of  1876.— Lobman,  v.  Kennedy,  51  Ala. 
163;  Eskridge  v.  Ditniars,  lb.  245;  Lee  v.  Campbell,  61  Ala, 
12 ;  Burden  v.  Mc  Williams,  31  Ala.  438. 

Reversed  and  remanded. 


Anderson's  Adm'r  v,  Bradley. 

Application  for  Conveyance  of  Lands  by  Administrator. 

1.  Sale  of  lands  under  probate  decree ;  who  may  ask  conveyance  by  ndministra-' 
tor. — Wheu  lands  have  been  sold  by  kn  administrator,  under  a  decree  of  the 
Probate  Court,  and  the  sale  has  been  duly  confirmed,  and  the  purchase-money 
paid  in  full,  the  purchaser  may  apply  to  the  court  by  petition,  to  compel  the 
execution  of  a  conveyance  by  the  administrator,  or  such  other  person  as  the 
court  may  appoint  (Code,  ^  2468) ;  but  the  statute  does  not  authorize  a  sub- 
purchaser to  tile  such  petition.  (Changed  by  statute  approved  March  1st,  1881' 
Sess.  Acts  1880-81,  p.  29.) 

2.  Same;  notice  to  heir  of  petition  for  conveyance. — Notice  to  the  heir  of 
the  filing  of  a  petition  to  compel  a  conveyance  of  lands  sold  by  the  adminis- 
trator under  a  decree  of  the  Probate  Court,  is  essential  to  the  validity  of  the 
proceedings. 

Appeal  from  the  Probate  Court  of  Madison. 

In  the  matter  of  the  estate  of  Richard  W.  Anderson,  de- 
ceased, on  the  application  of  Mrs.  Isabella  M.  Bradley  for 
an  order  requiring  the  administrator  de  bonis  non,  H.  L.  Clay, 
to  execute  a  conveyance  of  certain  lands,  which  had  been  sold 
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by  the  administrator  in  chief,  under  an  order  of  said  court, 
and  of  which  the  petitioner  claimed  to  have  since  become  the 
purchaser.  The  petition  was  tiled  on  the  13th  June,  1879, 
and  alleged  that  said  Hiehard  W.  Anderson  died,  intestate, 
in  January,  1^59,  being  seized  and  possessed  of  certain  lands 
particularly  described ;  that  letters  of  administration  on  his 
estate  were  granted  by  said  court,  on  the  31st  January,  1859, 
to  Daniel  M.  Bradford,  who  gave  bond,  and  qualified  as  such 
administrator;  that  on  the  12th  August,  1859,  said  adminis- 
trator filed  his  petition  in  said  court,  asking  an  order  to  sell 
said  lands  (for  what  purpose  is  not  stated) ;  that  the  court 
granted  the  order  as  prayed  \  that  the  sale  was  made  by  the 
administrator,  pursuant  to  the  order,  on  the  2d  January,  18(50, 
when  one  Benjamin  Snodgrass  became  the  purchaser  at  the 
price  of  $9,500,  payable  in  one  and  two  years,  and  gave  his 
two  bonds,  or  notes  under  seal,  with  sureties,  for  the  purchase- 
money  ;  that  the  sale  was  duly  reported  to  the  court,  and  wa» 
by  it  confirmed  on  the  16th  April,  1860;  that  the  administra- 
tor collected  the  note  first  falling  due,  but  default  was  made 
in  the  payment  of  the  second,  and  the  administrator  thereupon 
tiled  his  bill  in  the  Chancery  Court  of  Jackson  county,  to 
subject  the  lands  to  the  payment  of  said  unpaid  note,  and 
obtained  a  decree  in  June,  1867,  ascertaining  the  balance 
then  due  to  be  $7,207.50,  and  subjecting  the  lands  to  its  pay- 
ment. 

On  the  7th  October,  1867,  as  the  petition  further  alleged, 
Benjamin  Snodgrass,  the  purchaser  at  the  administrator's 
sale,  tiled  his  petition  in  the  District  Court  of  the  United 
States  at  Huntsville,  asking  to  be  declared  a  bankrupt,  and 
**  was  duly  adjudicated  a  bankrupt"  on  the  next  day.  On 
the  5th  February,  1868,  Joseph  C.  Bradley  was  appointed 
assignee  in  bankruptcy  of  said  Snodgrass,  "  and  claimed  and 
took  possession  of  said  lands  as  such  assignee."  On  the  6th 
July,  1868,  the  administrator  filed  his  petition  in  said  Probate 
Court,  "  asking  to  be  allowed  to  compromise  said  debt  against 
Snodgrass  as  doubtful,"  and  the  court  granted  the  order  as 
prayed  on  the  2d  August,  1868.  Bradley,  as  assignee,  filed  a 
petition  in  the  Bankrupt  Court  (at  what  time  is  not  stated), 
asking  an  order  to  sell  the  bankrupt's  interest  in  the  lands ; 
and  the  order  having  been  granted,  he  made  the  sale  on  the 
3d  September,  1868,  Mrs.  Isabella  M.  Bradley,  the  petitioner 
in  this  case,  becoming  the  purchaser  at  the  price  of  $4,500. 
On  the  16th  October,  1868,  Bradford,  the  administrator, 
reported  to  the  Probate  Court  that  he  had  compromised  said 
debt  with  Bradley,  the  assignee  in  bankruptcy,  for  $4,500, 
"  which  sum,  said  report  states,  has  been  paid  to  said  Brad- 
ford by  your  petitioner  ";  and  said  report  was  confirmed  by 
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said  Probate  Court,  on  the  16th  October,  1868.  Bradford, 
the  administrator,  "  never  conveyed  said  lands  by  deed  to 
said  Snodgrass,  and  the  legal  title  to  said  lands  is  still  in  the 
estate  of  said  E.  W.  Anderson  ";  and  the  petition  therefore 
prayed  that  the  administrator  de  bonis  non  "  be  ordered,  by 
decree  of  this  court,  to  execute  to  your  petitioner  a  deed  con- 
veying to  her  all  the  right,  title  and  interest,  which  the  said 
K.  W.  Anderson  had  in  said  lands  at  the  time  of  his  death." 
On  the  same  day  on  which  the  petition  was  filed,  the  court 
granted  the  order  as  prayed ;  and  the  record  does  not  show 
that  the  administrator  or  heirs  appeared,  or  had  notice  of  the 
filing  of  the  petition.  The  appeal  is  sued  out  by  the  admin- 
istrator, and  he  assigns  as  error  the  decree  rendered. 

F.  P.  Ward,  and  W.  H.  Robinson,  for  appellant. 

D.  P.  Lewis,  and  Walker  &  Shelby,  contra. 

SOMERVILLE,  J.— Section  2468  of  the  Code  of  1876  pro- 
vides, that  after  confirmation  of  a  sale  of  land  made  under 
authority  of  the  Probate  Court,  "  when  the  purchaser  has  paid 
the  whole  of  the  purchase-money,  on  his  application,  or  that 
of  the  executor  or  administrator,  the  court  must  order  a  con-- 
veyance  to  be  made  to  such  purchaser,  by  such  executor  or 
administrator,  or  such  other  person  as  the  court  may  appoint, 
conveying  all  right,  title  and  interest,  which  the  deceased  had 
in  such  lands  at  the  time  of  his  death."  The  word  purchaser 
here  must  be  construed  to  mean  the  original  vendee  or  buyer, 
who  acquired  by  bid,  at  an  authorized  sale,  an  estate  in  the 
lands  sold.  It  does  not  include  a  sub-purchaser,  or  one  who 
holds  under  him  by  transfer,  sale,  or  release.  This  was  evi- 
dently the  construction  placed  upon  the  statute  by  its  framers, 
the  law-making  department  of  the  government ;  and  it  was 
accordingly  amended  by  the  act  of  March  1,  1881,  so  as  to 
correct  the  defect,  and  thus  specially  confer  on  the  Probate 
Court  the  requisite  authority  which  was  before  wanting.— Ses- 
sion Acts  1880-81,  p.  'z9. 

The  application  was,  besides,  granted  without  notice  being 
first  given  to  the  heirs.  This  was  essential  to  its  validity. 
Dagger  V.  Tayloe,  60  Ala.  504,  519;  Mead  v.  Larkin,  at  the 
present  term. 

Reversed  and  remanded. 
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Daily's  Adm'r  v.  Daily. 

Action  on  Account,  by  Widow  against  Husband's  Administrator, 

1.  Proof  of  transaction  with  decedent,  in  action  against  administrator. — In  au 
fiction  by  or  against  an  executor  or  adniiuistrator,  neither  parly  is  allowed  to 
testify  iigainst  the  other,  •'as  to  any  transaction  with,  or  statement  by  the 
deceased,  whose  estate  is  interested  in  the  result  of  the  suit"  (Code,  ^3058); 
but  a  witness  who  is  neither  a  party  to  the  record,  nor  beneficially  interested 
in.  the  result  ot  the  suit,  is  not  prohil:)ited  from  testifying  to  such  transaction 
or  statement. 

2.  Contracts  and  torts  of  adminiatrator.  — The  contracts  and  torts  of  an  ad- 
ministrator impose  "o  liability  upon  the  estate  of  the  intestate  ;  hence,  in  an 
action  against  an  administrator  in  his  representative  capacity,  a  recovery  can 
not  be  hud  on  a  contnict  made  by  him  for  tiie  benefit  of  the  estate,  nor  for  the 
conversion  of  personal  chattels  claimed  and  sold  by  him  as  assets. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Lucinda  Daily  against  George 
J.  Daily,  as  the  administrator  of  the  estate  of  George  Daily, 
deceased  ;  and  was  commenced  before  a  justice  of  the  peace, 
on  the  16th- March,  1878.  In  the  justice's  court,  the  plaintiff 
filed  a  complaint,  claiming  $57.75,  alleged  to  be  "  due  by 
account  on  the  27th  November,  1876,  with  interest  thereon"; 
and  the  justice's  docket  states  that  the  complaint  was  amend- 
ed, but  does  not  show  what  the  amendment  was ;  nor  does 
the  record  show  what  complaint,  if  any,  was  filed  in  the  Cir- 
cuit Court,  to  which  the  case  was  removed  by  appeal  on  the 
part  of  the  defendant.  In  the  Circuit  Court,  the  defendant 
pleaded  the  general  issue,  payment,  and  set-off;  and  issue 
was  joined  on  these  pleas.  "  On  the  trial,"  as  the  bill  of 
exceptions  states,  "  the  plaintiff  introduced  one  Neely  Daily 
as  a  witness,  who  testified,  that  plaintiff  and  said  George 
Daily,  deceased,  were  married  in  said  county,  in  1870,  or  1871; 
and  that  he,  said  witness,  at  and  before  said  marriage,  was 
indebted  to  said  plaintiff  in  the  sum  of  $15.50,  which  sum  he 
.  paid  to  said  George  Daily  after  his  said  marriage,  and  before 
his  death.  The  defendant  objected  to  said  witness  testifying 
to  said  payment,  and  moved  the  court  to  exclude  the  same 
from  the  jury,  on  the  ground  that  said  witness  was  not  com- 
petent to  testify  thereto  under  section  3058  of  the  Code. 
The  court  overruled  said  objection  and  motion,  and  permitted 
said  witness  to  testify  to  said  payment;  to  which  ruling  and 
action  of  the  court  the  defendant  duly  excepted." 
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"  During  the  further  progress  of  the  trial,  the  plaiutiflf  iatro- 
duced  evidence  tending  to  show  that,  before  and  at  the  time 
of  said  marriage,  she  owned  certain  hogs,  which  went  into 
the  possession  of  said  decedent  after  said  marriage,  and  the 
increase  of  which,  to  the  number  of  thirteen,  were  taken  pos- 
session of  by  tlie  defendant  after  he  became  administrator  of 
said  decedent's  estate,  and  were  sold  by  him,  in  November, 
1876,  under  orders  of  the  Probate  Court  of  said  county,  as 
the  property  of  said  estate  ;  at  which  sale,  plaintiff  herself 
bought  five  of  said  hogs,  for  $11.25,  and  one  Taylor  bought 
eight,  for  $10.80.  The  plaintiff  made  no  claim  to  said  hogs 
on  the  day  of  sale,  nor  any  objection  thereto  at  the  sale  ;  but 
she  testified,  that  she  claimed  the  hogs  before  the  sale  day, 
and  notified  the  defendant  of  her  claim  prior  thereto  ;  which 
claim  and  notice  the  defendant  denied.  On  the  evidence 
above  stated,  the  plaintift'  sought  to  recover  of  the  defendant 
in  this  action,  among  other  items,  the  said  sum  of  $10.80  as 
the  value  of  said  eight  hogs  sold  by  him  to  said  Taylor  as 
above  stated.  The  defendant  objected  to  said  evidence, 
because  the  same  was  illegal  and  irrelevant,  and  tended  to 
show,  if  anything,  a  liability  against  him  individually,  and  not 
as  administrator  of  said  estate ;  but  the  court  overruled  his 
said  objections,  and  the  defendant  excepted. 

"  The  plaintiff  introduced,  also,  during  the  further  progress 
of  the  trial,  evidence  tending  to  show  that,  in  the  spring  of 
1876,  after  the  defendant's  appointment  as  administrator,  she 
fed  twenty-five  bushels  of  her  own  corn,  worth  fifty  cents  per 
bushel,  to  certain  stock  belonging  to  said  estate,  at  the  request 
of  the  defendant ;  that,  at  the  time  said  request  was  made, 
there  was  corn  on  the  place  where  plaintiff  lived,  and  where 
the  decedent  had  lived,  belonging  to  said  estate,  in  a  separate 
crib  from  that  containing  the  corn  belonging  to  plaintiff;  that 
the  defendant  requested  her,  in  general  terms,  to  feed  the 
hogs  and  a  filly,  claimed  by  him  as  administrator,  without 
specifying  what  corn  to  use  in  so  feeding  them,  except  as 
above  stated.  Under  this  request,  plaintiff  fed  twenty-five 
bushels  of  her  own  corn  to  said  stock ;  and  she  asked  a  recov- 
ery therefor  in  this  action,  as  one  item  of  her  account  sued 
on.  The  defendant  objected  to  all  the  evidence  relating  to 
said  item,  as  above  stated,  because  the  same  was  illegal  and 
irrelevant,  and  because  it  tended  to  show,  if  any  thing,  a  lia- 
bility against  him  individually,  and  not  as  administrator ; 
which  objections  the  court  overruled,  and  the  defendant 
excepted."  The  court  permitted  the  plaintiff  also  to  adduce 
evidence,  against  the  objection  of  the  defendant,  showing  that 
the  defendant  did  not  own  more  property,  real  and  personal, 
than  was  exempt  to  him  under  constitutional  and  statute- 
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ry  provisions ;  and  an  exception  was  reserved  by  the  defend- 
ant to  the  admission  of  this  evidence. 

"  On  the  foregoing  evidence  in  substance,  and  without  more, 
the  court  charged  the  jury,  among  other  things,  that  if  they 
beUeved,  from  the  evidence,  that  the  defendant  requested  the 
plaintiff  to  feed  the  stock  belonging  to  the  estate,  and  did  not 
specify  that  this  was  to  be  done  out  of  the  corn  belonging  to 
the  estate ;  and,  on  this  request,  plaintiff  fed  to  said  stock 
twenty-five  bushels  of  her  own  corn  ;  then  plaintiff  is  entitled 
to  recover  the  value  of  the  corn'so  fed  away."  The  defendant 
excepted  to  this  charge,  and  requested  the  court,  in  writing, 
to  instruct  the  jury,  "  that  the  plaintiff"  is  not  entitled  to 
recover,  in  this  action,  for  the  value  of  the  hogs  sold  to  Tay- 
.  lor,  nor  for  the  corn  fed  to  the  stock  belonging  to  the  estate, 
as  shown  by  the  evidence."  The  court  refused  this  charge, 
and  the  defendant  excepted  to  its  refusal. 

The  several  rulings  of  the  court  on  the  evidence  to  which 
exceptions  were  reserved,  as  above  stated,  the  charge  given, 
and  the  refusal  of  the  charge  asked,  are  now  assigned  as 
error. 

Hamill  &  Dickinson,  for  appellant. 

STONE,  J. — There  is  nothing  in  the  objection  that  Neely 
Daily  was  incompetent  to  testify  as  a  witness  in  this  case. . 
He  was  not  a  party  to  the  suit.  In  fact,  he  had  no  interest 
in  the  result  of  the  suit,  as  that  phrase  is  understood  in  the 
law.  Tiie  statute,  in  its  letter,  is  confined  to  parties  to  the 
suit.  "  Neither  party  shall  be  allowed  to  testify  against  the 
other,  as  to  any  transaction  with,  or  statement  by  any  deceased 
person,  whose  estate  is  interested  in  the  result  of  such  suit." 
Code  of  1876,  §  3058.  There  is  a  clause  in  the  statute,  mak- 
ing a  further  exception  to  the  general  rule  allowing  parties 
to  be  witnesses  for  themselves,  but  it  exerts  no  influence  in 
this  ease.  The  exception  to  the  rule  of  competency  is  limited 
to  parties  to  the  suit.  We  have  so  interpreted  this  language 
as  to  make  it  embrace  beneficiaries,  directly  interested  in  the 
result  of  the  suit,  although  not  named  on  the  record  ;  but  we 
have  gone  no  farther.^^?a.  Gold  Life  Ins.  Co.  v.  Sledge,  62 
Ala.  566;  McCreary  v.  Bash,  60  Ala.  374;  Tisdale  v.  Maxivell, 
58  Ala.  40. 

The  remaining  exceptions  present  questions  of  kindred 
character.  The  suit  is  against  George  J.  Daily,  in  his  repre- 
sentative capacity — an  attempt  to  charge,  not  him  personally, 
but  the  estate  of  his  intestate  in  his  hands.  One  item  was 
for  corn  fed  to  the  stock  of  the  estate,  at  the  request  of  the 
administrator,  made  after  his  appointment.     Such  agreement 
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is  but  the  personal  contract  of  the  administrator,  and  is  no 
charge  on  the  estate,  when  demanded  by  the  creditor.  The 
administrator  can  pay  such  debt,  when  rightly  incurred,  and 
can  obtain  therefor,  in  his  settlement,  a  credit  for  such  proper 
disbursement. — Henderson  v.  Simmons,  33  Ala.  291 ;  Greening 
V.  Sheffield,  Minor,  276 ;  McEUery  v.  McKenzie,  2  Por.  33 ; 
KirJcman  v.  Benham,  28  Ala.  501.  The  other  item  of  the  claim 
is  for  an  alleged  conversion  bj'  the  administrator  of  personal 
chattels  belonging  to  the  plaintiff.  Such  claim  against  an 
administrator  in  his  representative  capacity  presents  a  sole- 
cism. If  the  chattels  converted  were  the  property  of  the 
plaintiff,  then  the  appointment  of  the  administrator  gave  him 
no  authority  over  them.  He  was  only  authorized  to  possess 
himself  of  the  goods,  which  were  of  the  estate  of  his  intestate. 
ISuch  conversion  would  be  the  personal  tort  of  the  adminis- 
trator, and  he  alone,  and  personally,  would  be  responsible  for 
such  conversion.  If  the  chattels  belonged  to  the  estate  of 
the  intestate,  then  neither  the  plaintiff  nor  any  one  else  could 
maintain  an  action  for  their  value. — Burdine  v.  Roper,  7  Ala. 
466  ;  Godbold  v.  Roberts,  20  Ala.  354 ;  Shorter  v.  Urquhart, 
28  Ala.  360. 

The  act  of  April  8th,  1873  (Code  of  1876,  §  3747),  exerts  no 
influence  in  this  case.  Neither  of  the  items  claimed  is  for 
labor  or  services  rendered  the  trust  estate. 

Reversed  and  remanded. 


Bradley  and  Wife  v,  Murray. 

Action  against  Husband  and   Wife,  for  Price  of  Goods  Sold. 

1.  Wife's  statutory  separate  estate;  construction  and  effect  of  special  statute.— A 
special  statute,  authorizing  a  married  woman  "  to  mortgage  her  separate  estate 
under  the  laws  of  this  State,  in  any  manner  she  and  her  said  husband  may 
deem  advisable,  for  the  purpose  of  securing  the  payment  of  any  debt  or  debts 
contracted  by  her  said  husband,  or  which  he  may  hereafter  contract,  or  for  the 
purpose  of  raising  money  to  pay  the  same";  and  declaring  that  its  object  and 
purpose  was  '"to  confer  on  her  the  same  power  to  sell  and  convey  or  mortgage 
her  statutory  separate  estate,  with  the  advice  and  consent  of  her  said  husband, 
for  the  purposes  aforesaid,  which  she  would  have  if  she  were  an  unmarried 
woman," — does  not  make  her  a  free-dealer,  nor  change  the  status  or  tenure  of 
her  property,  nor  enlarge  her  powers  over  it,  except  in  the  particulars  specified, 
nor  interfere  in  any  manner  with  the  husband's  powers  as  trustee,  nor  prevent 
it  from  being  subjected  to  the  payment  of  debts  under  the  general  statute. 

2.  Application  of  partial  payments. — As  to  the  application  of  partial  pay- 
ments on  a  running  account,  the  common-law  rule  is  abrogated  by  the  statu- 
tory provision  (Code,  9  2091),  which  requires  such  payments  to  bo  first  applied 
to  the  discbarge  of  the  interest  due. 
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3.  Liability  of  wife's  statutory  estate  for  necessaries,  and  how  determined.— In 
deterniiniDg  the  liability  of  the  hnsband,  nt  common  law,  for  necessaries  fur- 
nished to  the  wife,  his  condition  and  social  position,  and  the  value  of  his 
estate,  were  deemed  proper  criteria  to  be  taken  into  consideration ;  and  in 
determining  the  liability  of  the  wife's  statutory  estate  for  "articles  of  comfort 
and  support  of  the  family,"  it  is  proper  to  consider,  also,  the  value  of  her 
estate,  in  connection  with  that  of  her  husband,  and  their  rank  and  social  posi- 
tion ;  but  it  can  not  be  asserted,  as  a  legal  proposition,  that  a  recovery  can  not, 
in  auj'  case,  be  had  against  her  property,  without  proot  of  the  value  of  her 
separate  estate. 

4.  Same;  what  are  necessaries  — "Pipes,  tobacco  and  ci/jars"  are  not  articles 
for  which  the  wile's  statutory  estate  can  be  rendered  liable  (Code,  ^  2711);  nor 
can  it  be  rendered  liable  for  newspapers,  under  the  strict  construction  hereto- 
fore given  to  the  statute,  from  which  this  court  is  unwilling  to  depai-t. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Albert  F.  Murray,  against  Jo- 
seph C.  Bradley  and  his  wife,  Mrs.  Isabella  M.  Bradley ;  and 
was  commenced  on  the  25th  February,  1879.  The  cause  of 
action  was  an  account  for  goods  sold  and  delivered  during 
the  years  1874  to  1878,  inclusive,  amountiug  in  the  aggregate 
to  $304.70,  with  several  credits  indorsed,  which  left  a  balance 
of  $206.65,  with  interest  thereon  amounting  to  $256.80.  The 
complaint  contained  only  the  common  counts,  and  sought  a 
personal  judgment  against  said  Joseph  C.  Bradley,  and  a 
judgment  condemning  to  sale  certain  lands,  which  were  par- 
ticularly described,  and  alleged  to  be  held  by  Mrs.  Bradley 
under  the  provisions  of  sections  2711-12  of  the  Code  of  Ala- 
bama. Mrs.  Bradley  pleaded,  1st;  the  general  issue ;  2d,  cov- 
erture ;  3d,  "  that  neither  when  said  suit  was  instituted,  nor 
when  said  goods  were  purchased,  was  she  the  owner  of  the 
land  in  the  complaint  described,  as  her  separate  estate  under 
the  Code  of  Alabama,  as  alleged,  nor  by  any  other  title  or 
claim  which  renders  her  liable  to  be  sued  in  a  court  of  law  ;" 
and  issue  seems  to  have  been  joined  on  all  of  these  pleas. 
The  record  does  not  show  what  pleas  were  filed  by  Joseph  C 
Bradley. 

On  the  trial,  as  the  bill  of  exceptions  states,  Mrs.  Bradley 
offered  to  read  to  the  jury,  "for  the  purpose  of  showing  that 
the  property  described  in  the  complaint  was  not  held  by  her 
as  her  statutory  separate  estate,"  a  special  statute  approved 
on  the  15th  December,  1873,  entitled  "An  act  for  the  relief 
of  Mrs.  Isabella  M.  Bradley,  wife  of  Joseph  C.  Bradley,  of 
Huntsville,  Madison  county,  Alabama,"  in  these  words : 
"Sec.  1.  Be  it  enacted"  &c.,  "  that  Mrs.  Isabella  M.  Bradley, 
wife  of  Joseph  C.  Bradley,  is  hereby  authorized  and  empow- 
ered to  mortgage  her  separate  estate  under  the  laws  of  this 
State,  in  any  manner  she  and  her  said  husband  may  deem 
advisable,  for  the  purpose  of  securing  the  payment  of  any 
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debt  or  debts  contracted  by  her  said  busland,  or  which  he 
may  hereafter  contract,  or  for  the  purpose  of  raising  money 
to  pay  the  same  ;  the  object  and  intent  of  this  act  being  to 
confer  on  the  said  Isabella  M.  the  same  power  to  sell  and 
convey  or  mortgage  her  separate  statutory  estate,  with  the 
advice  and  consent  of  her  said  husband,  for  the  purposes 
aforesaid,  which  she  would  have  if  she  were  an  unmarried 
woman  ;  any  thing  in  the  laws  of  the  State  to  the  contrarv 
notwithstanding."— Sess.  Acts  1873-4,  p.  149.  The  plaintiff 
"objected  to  the  reading  of  said  statute  as  evidence,  because 
the  same  is  illegal  and  irrelevant ";  and  the  court  having  sus- 
tained the  objection,  and  excluded  the  special  statute  as  evi- 
dence, Mrs.  Bradley  excepted. 

The  account  sued  on  is  annexed  to  the  bill  of  exceptions  as 
an  exhibit.  It  consists  mostly  of  items  for  books,  papers, 
envelopes,  and  other  articles  of  stationery,  amounting  to  about 
$150 ;  newspapers,  including  principally  Harper's  Weekly, 
Harper's  Bazaar,  New  York  Ledger,  Commercial,  &c.,  about 
$115  ;  and  cigars,  tobacco,  and  pipes,  about  $15.  "  The  only 
proof  that  any  payments  were  made  on  said  account,"  as  the 
bill  of  exceptions  states,  "  are  the  indorsements  of  credits 
placed  thereon  by  the  plaintiff's  clerk.  The  only  evidence 
offered  by  the  plaintiff,  to  show  that  ibrs.  Bradley  had  a  stat- 
utory separate  estate  in  the  lands  described  in  the  complaint, 
was  the  deed  hereto  attached  as  an  exhibit,"  being  a  deed 
from  said  Joseph  C.  Bradley  to  his  wife,  da-ted  the  27th  Feb- 
ruary, 1871,  which  recited  "that  said  Joseph  C.  had  been 
reported  as  the  purchaser  of  the  lands  at  an  administrator's 
sale,  that  the  sale  had  been  confirmed  to  him  as  the  purchaser, 
and  that  he  had  bought  the  lands  for  the  benefit  of  his  wife, 
and  had  paid  the  purchase-money  with  funds  belonging  to 
her,  and  therefore  conveyed  the  lands  to  her  in  consideration 
of  these  facts  ;  and  this  deed  was  admitted  in  evidence  with- 
out objection,  so  far  as  the  bill  of  exceptions  shows.  "  There 
was  no  proof  made  by  plaintiff  of  the  value  of  said  real  estate; 
nor  of  the  financial  condition  of  either  the  said  Joseph  0. 
Bradley  or  his  said  wife,  when  said  account  was  contracted, 
or  at  any  other  time.  There  was  proof  that  the  Bradley  fam- 
ily had  a  high  social  standing  in  the  community." 

The  court  charged  the  jury,  on  the  written  request  of  the 
plaintiff,  as  follows  :  "  Payments  made  and  credited,  not  oth- 
erwise directed,  must  be  applied  to  the  items  first  appearing 
on  the  account ;  and  they  being  paid  for,  it  is  immaterial  f  lom 
what  source  the  money  came  to  make  such  payments,  pro- 
vided the  defendant  gets  the  benefit  of  it  in  paying  for  goods 
sold  and  delivered."  Mrs.  Bradley  excepted  to  this  charge, 
and  requested  the  following  charges,  which  were  in  writing  : 
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1.  "  Before  the  jury  can  find  for  the  plaintiff,  against  Mrs. 
Bradley,  the  plaintiff  must  prove  that  she  has  a  statutory 
separate  estate."  2.  "  In  addition  to  the  foregoing,  the  plain- 
tiff must  prove  the  value  of  the  separate  estate  of  Mrs.  Brad- 
ley." 3.  "  In  addition  to  the  two  foregoing  propositions,  the 
plaintiff  must,  to  recover  against  Mrs.  Bradley,  prove  that 
the  articles  furnished  were  suitable  to  the  station  and  degree 
in  life  of  the  family,  and  commensurate  with  the  value  of  the 
statutory  separate  estate  as  proved."  4.  "  In  order  to  recover 
against  Mrs.  Bradley,  the  plaintiff  must  have  proved  the  value 
of  the  separate  estate  ;  and  if  there  is  no  proof  of  its  value, 
they  can  not  find  for  the  plaintiff."  5.  "  The  statutory  sep- 
arate estate  of  Mrs.  Bradley  is  not  liable  for  any  pipes,  tobacco, 
cigars,  or  newspapers,  charged  in  the  account,  and  all  such 
items  must  be  eliminated."  6.  "  The  law  will  not  apply  the 
partial  payments  made,  in  discharge  of  the  items  of  the 
account  for  pipes,  tobacco  and  cigars,  although  they  may  be 
•among  the  first  items  of  the  account,  as  rendered  and  given 
in  evidence."  The  court  gave  the  first  of  these  charges,  as 
asked,  but  refused  all  of  the  others  ;  and  exceptions  were 
reserved  by  Mrs.  Bradley  to  the  refusal  of  each. 

The  exclusion  of  the  special  statute  as  evidence,  the  charge 
given  by  the  court  on  request  of  the  plaintiff,  and  the  refusal 
of  the  several  charges  asked,  are  now  assigned  as  error. 

Walker  &  Shelby,  and  D.  P.  Lewis,  for  appellant,  cited 
Garrett  v.  Lehman,  Durr  dt  Co.,  61  Ala.  391 ;  Gans  v.  Wil- 
liams, 62  Ala.  41 ;  Halliday  v.  Jones,  57  Ala.  525  ;  O'Connor  v. 
Chamberlain,  59  Ala.  440  ;  Lee  v.  Campbell,  HI  Ala.  16 ;  Lee  v. 
Tannenbaiim,  62  Ala.  507 ;  Mitchell  v.  Dillard  dt  Jones,  57  Ala. 
d'Al ;  Burden  v.  Mc  Williams,  31  Ala.  438. 

SOMEEVILLE,  J. — There  was  no  error  in  excluding 
from  the  jury,  as  evidence,  the  act  of  the  legislature  for  the 
relief  of  Mrs.  Bradley,  approved  December  15,  1873.  The 
action  is  brought  for  the  purpose  of  subjecting  to  liability  her 
separate  estate  held  under  the  statute,  for  "  articles  of  com- 
fort and  support  of  the  household,"  which  are  alleged  to  be 
"  suitable  to  the  degree  and  condition  in  life  of  the  family." 
Code,  1876,  §  2711.  The  purpose  of  its  introduction  was,  to 
show  that  the  property  described  in  the  complaint  was  not 
held  by  her  as  her  statutory  separate  estate.  The  act  in 
question  did  not  affect  the  status,  or  tenure  of  the  wife's  prop- 
erty, in  this  particular,  except  pro  hac  vice.  It  only  author- 
ized her  to  mortgage  such  estate,  with  the  advice  and  consent 
of  her  husband,  for  his  debts,  as  if  she  were  afemme  sole. — Sess. 
Acts  1873,  p.  149.     The  property  owned  by  the  wife  is  still 
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recognized  in  the  act  itself,  as  "  her  separate  estate  under  the 
laws  of  this  State."  It  was  designed  simply  to  confer  a  power 
in  reference  to  it,  which  she  did  not  possess  without  express 
legislative  authority.  It  did  not  make-  her  a  free-dealer,  nor 
confer  the  right  to  manage  for  herself  her  own  estate ;  nor 
did  it  interfere  with  the  husband's  rights  as  trustee  of  such 
estate,  in  any  manner  whatever,  as  was  the  case  in  Halliday 
V.  Jones,  57  Ala.  525,  where  a  special  act  of  the  legislature 
was  held  to  take  the  wife's  property  out  of  the  operation  of 
the  general  laws  relating  to  married  women's  statutory  sepa- 
rate estates.  The  power  given  could  not  be  exercised,  and 
was  a  mere  dead  letter,  without  the  advice  and  consent  of  the 
husband,  and,  therefore,  could  not  exclude  any  of  his  marital 
rights  conferred  by  law. 

The  charge  given  by  the  court,  at  the  request  of  the  plain- 
tiflf,  in  reference  to  the  description  or  appropriation  of  pay- 
ments made  by  the  defendants,  was  incorrect.  The  common- 
law  rule  is,  that  where  there  is  a  running  account,  with  sun- 
dry items  of  debit  and  credit,  in  the  absence  of  any  specific 
appropriation,  the  credit  will,  ordinarily,  be  applied  to  the 
discharge  of  the  items  of  debt  antecedently  due,  in  the  order 
of  their  precedence  on  the  account ;  but  even  this  rule  has 
been  held  to  vary  with  circumstances. — 2  Greenl.  Ev.  §  533. 
And  a  peremptory  rule  now  prevails,  by  express  legislative 
enactment.  Section  2091  of  the  Code  (1876)  provides,  that 
"  when  payments  are  made,  the  interest  due  is  first  to  be  paid, 
and  the  balance  applied  to  the  payment  of  the  principal"; 
and  the  court  should  have  so  charged  the  jury. 

The  condition  in  life  and  social  position  of  the  husband, 
and  the  value  of  his  estate,  were  proper  criteria  by  which  the 
common  law  measured  the  extent  of  his  liability  for  necessa- 
ries furnished  the  wife. — Cunningham  v.  Irvin  (7  Serg.  & 
Bawle),  10  Amer.  Dec.  458, 462,  and  note  ;  Eskridcje  v.  Ditmars, 
51  Ala.  245.  Under  the  statute,  however,  the  articles  of  com- 
fort and  support  furnished  may  be  "  suitable  to  the  degree 
and  condition  in  life  of  the  family.,''  This  rule  would  have 
proper  regard,  not  only  to  the  rank  and  fortune  of  the  hus- 
band, but  also  to  those  of  the  wife,  including  the  value  of  his 
property  as  well  as  that  of  her  statutory  separate  estate. 
Mitchell  V.  Dillard,  57  Ala.  317, 320  ;  0'  Connor  v.  Chamberlain, 
59  Ala.  431,  435.  The  value  of  the  wife's  estate  may,  there- 
fore, become  very  material,  and  the  proof  of  it  very  necessary, 
in  order  to  authorize  a  recovery  for  many  articles  of  family 
supply,  and  of  comfort  and  support  of  the  household.  In  the 
case  at  bar,  the  account  sued  on  contains  many  such  ;  and 
had  the  charges  asked  on  this  point  been  limited  to  them, 
they  should  have  been  given.     But  it   also  contains  some 
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others,  so  strictly  coming  under  the  head  of  necessaries,  as  to' 
constitute  a  charge  upon  the  wife's  property  held  under  the 
statute,  regardless  of  its  value  over  and  -above  lawful  exemp- 
tions. There  was,  for  this  reason,  no  error  in  refusing  to  give 
the  fourth  charge  requested  by  the  appellant. 

The  fifth  charge  requested  should,  however,  have  been  given. 
Pipes,  tobacco  and  cigars,  are  too  clearly  without  the  pale  of 
the  statute,  to  require  discussicm.  Nor  do  we  think  that  news- 
papers come  within  its  provisions,  under  the  rigorous  con- 
struction given  to  it  in  the  past  decisions  of  this  court.  It 
has  been  repeatedly  held,  that  "  necessaries,  for  which  the 
husband  would  be  liable  at  common  law  in  invitum,  is  the 
extent  of  the  liability  of  the  statutory  estate." — Lee  v.  Carnp- 
hell,  61  Ala.  12,  16.  And  while  this  term  is  not  to  be  restricted 
to  such  articles  as  may  be  indispensable,  it  can  not  be  con- 
strued to  include  mere  luxuries.  It  has  been  usually  held  to 
include  "food,  drink,  clothing,  washing,  physic,  instruction,  and 
suitable  residence"  {St.  Johns  Parish  v.  Bronson,  40  Conn. 
75  ;  S.  C,  16  Am.  Rep.  17);  the  nature  and  character  of  which 
must  vary  with  the  degree  and  condition  in  life  of  the  family. 
Eskridge  v.  Difmars,  61  Ala.  245,  253.  In  Lee  v.  Campbell 
(61  Ala.  12,  16),  it  was  said  by  Beickell,  C.  J.,  that  "  the 
support,  the  maintenance  of  the  household,  and  not  its  com- 
fort only,  must  be  considered,  in  ascertaining  the  existence 
of  that  liability."  It  was  held,  in  that  case,  that  a  smoke- 
house, carriage-house  and  fencing,  did  not  come  within  the 
meaning  of  the  statute.  So  with  blinds,  doors,  window-sashes 
and  window-glass,  used  in  completing  a  house  on  the  wife's 
lot,  even  where  the  husband  is  insolvent  (Lobman  v.  K'nnedy, 
51  Ala.  163);  and  a  pleasure  carriage  has  been  held  to  be  a 
luxury,  rather  than  a  necessary  {Eskridge' v.  Ditmars,  supra). 

It  may  be  seriously  questioned,  whether  the  past  decisions 
of  this  court  have  not  placed  a  construction  on  this  statute 
not  sufficiently  liberal ;  but  a  proper  regard  for  the  doctrine 
of  stare  decisis  forbids  any  disposition  on  our  part  to  unsettle 
it.  Guided  by  this  construction,  we  are  of  opinion,  that  neics- 
papers  do  not  come  within  that  class  of  articles,  for  the  pay- 
ment of  which  a  married  woman's  separate  estate  under  the 
statute  can  be  held  liable  to  subjection. — 3  Wait's  Act.  & 
Def.  652. 

The  Judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 

Bmckell,  C.  J.,  not  sitting. 
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Brown  v.  Newman. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Bankruptcy;  lien  of  execution. — Under  the  provisions  of  the  late  bank- 
rupt law,  all  existing  valid  liens  on  the  bankrupt's  property  were  preserved 
and  continued  in  force,  and  the  assignee  took  the  property  subject  to  them  ; 
and  where  there  was,  at  the  time  of  the  bankruptcy,  an  execution  lien  of  force, 
it  was  not  lost  by  the  failure  to  issue  an  alias  returnable  to  the.  next  term,  but 
might  be  enforced,  notwithstanding  the  bankruptcy,  by  process  from  the  court 
in  which  the  judgment  was  rendered,  unless,  by  proceedings  on  the  part  of 
either  the  assignee  or  the  creditor,  the  determination  of  the  questionsi  involved 
was  removed  into  the  court  of  bankruptcy. 

2.  Same;  levy  on  lands,  and  sale  under  execution,  after  death  of  defendant. 
The  authority  of  the  sheriff  to  levy  on  and  sell  lands  under  execution,  alter 
the  death  ot  the  defendant  in  the  writ,  is  purely  statutory  (Code,  §§  2633,  3213): 
it  no  execution  is  in  his  hands  at  the  time  of  the  defendant's  death,  and  none 
is  issued  lor  several  terms  afterwards,  a  sale  under  an  alias  or  pluries,  subse- 
quently issued,  confers  no  title  on  the  purchaser  ;  and  the  intervening  bank- 
ruptcy of  the  defendant,  occurring  a  few  days  after  the  return  of  the  original 
execution  without  a  levy,  and  more  than  a  year  before  his  death,  does  not  aft'ect 
this  principle. 

3.  Charge  to  jury  on  portion  of  facts. — A  charge  to  the  jury  which  asserts  a 
correct  legal  proposition,  based  on  certain  facts  hypothetically  stated,  but  ig- 
nores other  material  facts,  wbich  qualify  that  principle,  or  render  it  inapplica. 
ble,  is  calculated  to  mislead  the  jury,  and  is  a  reversible  error. 

Appeal  from  the  Circuit  Court  of  IVIadison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  William  P.  Newman,  against 
Kichard  Lanier,  tenant  in  possession,  to  recover  a  certain 
tract  of.  laud  particularly  described  in  the  complaint,  with 
damages  during  its  detention ;  and  was  commenced  on  the 
i^8th  October,  1876.  Joseph  A.  Brown  intervened  as  landlord 
of  Lanier,  and  pleaded  not  guilty ;  and  issue  was  joined  on 
that  plea,  with  others,  and  a  trial  by  jury  had,  which  resulted, 
under  the  rulings  and  charges  of  the  court,  in  a  verdict  and 
judgment  for  the  plaintiff.  The  land  had  belonged  to  one 
William  D.  Gardiner,  having  been  conveyed  to  him  by  deed 
in  1846.  The  defendant  claimed  under  a  purchase  from  IMrs. 
Kodah  Gardiner,  the  wife  of  said  William  D.  Gardiner ;  and 
he  testified,  "  that  he  paid  her  $2,000,  and  went  into  posses- 
sion on  the  day  of  his  purchase,  in  August,  1868,  and  had 
been  in  possession  ever  since."  The  plaintiff  claimed  title 
under  a  purchase  at  sheriff's  sale,  under  execution  against 
said  William  D.  Gardiner,  and  also  under  a  purchase  at  a 
sale  made  by  his  assignee  in  bankruptcy  ;  but  it  is  not  neces- 
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sary  to  state  the  facts  connected  with  the  -assignee's  sale,  as 
the  court  held  it  void  for  want  of  jurisdiction  in  the  bankrupt 
court.  The  judgment  on  which  the  execution  was  issued, 
under  which  the  sheriff  sold  the  land,  was  rendered  on  the 
2d  November,  1867,  in  favor  of  George  W.  Neal.  An  execu- 
tion was  issued  on  said  judgment,  on  the  9th  December,  1867, 
and  was  returned  by  the  sheriff,  on  the  1st  April,  1868,  "  No 
property  found."  An  alias  execution  was  issued  on  the  19th 
June,  1869,  and  was  levied  on  certain  lands,  not  including  the 
lands  here  in  controversy  ;  and  it  was  returned  by  the  sheriff', 
on  the  2d  September,  1869,  indorsed,  "  Returned  for  an  alias 
Ji./a.,  by  order  of  plaintiff."  On  the  2d  December,  1873,  two 
executions  were  issued  on  said  judgment,  one  being  in  favor 
of  Neal,  the  original  plaintiff,  and  the  other  in  favor  of  F.  P. 
Ward,  as  his  administrator ;  and  both  of  these  executions 
were  levied,  on  the  4th  December,  on  the  lands  now  sued  for. 
At  the  sheriff's  sale  under  these  levies,  on  the  5th  January, 
1874,  the  plaintiff  became  the  purchaser,  at  the  price  of  $25, 
and  received  the  sheriff's  deed,  which  recited  only  the  levy 
of  the  execution  in  favor  of  Ward.  On  the  6th  April,  1868, 
said  W.  D.  Gardiner  filed  his  petition  in  the  District  Court  of 
the  United  States  at  Huntsville,  asking  to  be  discharged  as  a 
bankrupt ;  and  was  adjudged  a  bankrupt,  on  his  said  petition, 
on  the  2d  May  following ;  and  he  died  in  August,  1870. 

On  these  facts,  with  others  which  it  is'unnecessary  to  state, 
the  court  charged  the  jury,  among  other  things,  "  that  if, 
before  the  proceedings  in  bankruptcy,  a  creditor,  through 
whom  the  plaintiff  attempts  to  deraign  his  title,  procured  a 
judgment  against  William  D.  Gardiner,  and,  before  said  pro- 
ceedings in  bankruptcy,  an  execution  was  issued  on  said  judg- 
ment ;  then  the  issuance  of  the  execution  was  a  lien  upon  the 
property  of  said  Gardiner,  the  bankrupt,  from  the  date  of  its 
delivery  to  the  sheriff',  which  was  preserved  and  kept  alive  by 
the  provisions  of  the  bankrupt  law ;  and  under  these  circum- 
stances, it  was  unnecessary  to  issue  alia.'}  and  pluries  execu- 
tions to  keep  it  alive,  and  the  purchaser  under  such  an  execu- 
tion sale  gets  a  good  title." 

The  defendant  excepted  to  this  charge,  and  requested  the 
court,  in  writing,  to  instruct  the  jury  that,  "if  judgment  was 
rendered  against  W.  D.  Gardiner  in  November,  1867,  and 
execution  was  issued  the  9th  December,  1867,  and  returned 
'No  property  found'  on  the  1st  April,  1868  ;  and  if  Gardiner 
was  adjudged  a  bankrupt  on  the  Gth  April,  1868,  and  no  other 
execution  issued  until  the  16th  June,  1869,  which  was  levied 
on  the  lands  in  controversy,  and  returned  without  a  sale  ;  and 
if  no  other  execution  was  issued  until  after  Gardiner's  death 
in  July  (or  August),  1870,  and  until  the  2d  December,  1873, 
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when  execution  was  issued  on  the  judgment,  under  which  the 
laud  was  sold  by  the  sheriff,  and  purchased  by  the  plaintiff; 
such  sale  conferred  no  title  on  plaintiff."  The  court  refused 
to  give  this  charge,  and  the  defendant  excepted  to  its  re- 
fusal. 

The  charge  given  by  the  court,  the  refusal  of  the  charge 
asked,  and  other  rulings  to  which  exceptions  were  reserved, 
are  now  assigned  as  error. 

Brandon  &  Jones,  and  Jno.  D,  Weeden,  for  appellant. 

Walker  &  Shelby,  and  F.  P.  Ward,  contra,  cited  Croive  v. 
Beid,  57  Ala.  281. 

STONE,  J.— On  the  2d  day  of  November,  1867,  Neal  recov- 
ered a  judgment  for  over  two  thousand  dollars,  against  Gar- 
diner. On  this  judgment,  execution  was  issued,  on  the  9th 
day  of  December,  1867,  was  received  by  the  sheriff  on  the 
same  day,  and  on  the  1st  dav  of  April,  1868,  it  was  returned 
by  him  "  no  property  found."  On  the  6th  day  of  April,  1868, 
Gardiner  was  adjudicated  a  bankrupt,  on  his  own  petition. 
By  that  act,  all  the  right  and  title  of  Gardiner  to  the  lands 
in  controversy  passed  out  of  him,  and,  when  an  assignee  was 
appointed,  vested  in  the  latter,  by  virtue  of  the  register's  or 
judge's  assignment  and  conveyance. — Rev.  Stat.  U.  S.  §  5044. 
But  the  assignee  took  the  property  subject  to  all  valid  claims 
and  liens  which  any  person  had  thereon.  If  there  was  a  valid 
claim  or  lien  in  existence  against  the  bankrupt,  or  upon  the 
property,  the  bankrupt  law  did  not  impair  either.  It  respects 
and  preserves  the  lien  where  it  finds  it,  and  as  it  finds  it. — lb. 
§  5075.  This,  however,  must  be  taken  with  the  qualified  right 
of  the  assignee  to  dissolve  attachments  previously  levied. — lb. 
§§  5044,  5110.  With  this  exception,  however,  the  assignee 
takes  the  property  subject  to  all  the  liens  and  incumbrances 
it  was  under  when  the  petition  in  bankruptcy  was  filed.  Of 
course,  we  do  not  mean  to  question  the  assignee's  right  to 
sue  for  and  recover  property  of  the  bankrupt,  previously  dis- 
posed of  fraudulently. — Rev.  Stat.  §  5046.  And  the  adjudi- 
cation in  bankruptcy  does  not,  per  se,  divest  State  courts  of 
jurisdiction  of  pending  suits  between  the  bankrupt  and  third 
persons,  to  test  rights  of  property,  or  to  enforce  liens.  Over 
these  subjects  State  courts  have  plenary  jurisdiction,  at  least, 
until  some  step  is  taken  to  bring  these  controverted  questions 
before  the  court  in  bankruptcy ,  or  until  the  creditor,  by  some 
act  of  his  own,  transfers  the  determination  of  the  issue  to 
that  court. — Savage's  Assignee  v.  Best,  3  How.  U.  S.  Ill ; 
Peck  V.  Jenness,  7  How.  612 ;  3Iar shall  v.  Knox,  16  Wall.  551; 
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Doe  V.  Childress,  21  Wall.  642 ;  Eyster  v.  Gaff,  91  U.  S.  521  ; 
Doremus  v.  JPalker,  8  Ala.  194. 

The  next  executiou  issued  on  the  judgment  of  Need  v.  Gar- 
diner, bore  date  June  19th,  1869,  was  received  by  the  sheriff 
on  the  same  day,  and  on  that  day  levied  on  several  de^^cribed 
tracts  of  land,  as  the  property  of  defendant  Gardiner  ;  but 
the  land  in  controversy  in  this  suit  "is  not  among  the  tracts 
described  as  levied  on.  On  this  execution  was  indorsed, 
"  Returned  for  an  alias Ji.  fa.  by  order  of  plaintiff,  this  2d  day 
of  September,  1869,"  signed  by  the  sheriff.  In  1870,  Gardiner 
died.  On  the  2d  day  of  December,  1873,  the  next  execution,  was 
issued — more  than  three  years  after  Gardiner's  death— and 
two  days  afterwards,  the  sheriff,  under  that  execution,  levied 
on  the  lands  in  controversy.  On  the  5th  day  of  January,  1874, 
the  sheriff  sold  said  land  ;  appellee  became  the  purchaser, 
and  received  the  sheriff's  deed.  It  was  shown  that,  before 
Neal  recovered  his  judgment  against  Gardiner,  the  latter  pur- 
chased the  land  in  controversy,  and  received  a  deed  therefor. 
The  foregoing  is  plaintiff's  (]Newman's)  chain  of  title. 

In  Crotve  v.  Heid,  57  Ala.  281,  we  considered  the  effect  of 
bankruptcy  on  existing  liens,  and  reached  substantially  the 
same  conclusions  as  are  announced  above.  We  added  :  "The 
lien  thus  acquired  prior  to,  and  existing  at  the  time  of  the 
bankruptcy,  it  is  insisted,  was  lost  before  the  levy  and  sale, 
by  the  failure  of  the  creditor  to  sue  out  execution  from  term 
to  term.  It  is  true  that,  under  the  statutes  of  force  at  the 
time  of  Sanders'  bankruptcy,  the  lien  of  an  executiou  was 
lost,  if  the  writ  was  not  kept  alive  from  term  to  term.  *  * 
But,  when  bankruptcy  intervenes,  and  at  the  time  of  its  occur- 
rence there  is  a  valid  lien,  the  bankrupt  law  preserves  it  as  it 
then  exists,  against  the  assignee  in  bankruptcy." 

It  is  not  necessary  for  us  to  inquire  in  this  case,  whether 
or  not  the  effect  of  bankruptcy  is  to  leave  the  parties  having 
a  lien  where  it  finds  them  ;  or  whether  it  goes  further,  and 
ripens  into  a  permanent,  or  continuing  lien,  that  which  other- 
wise would  perish,  if  a  term  were  permitted  to  elapse  without 
a  renewal  of  execution.  It  is  equally  immaterial  to  the  mer- 
its of  this  case,  whether,  in  abstaining  from  interference  with 
valid  liens,  the  bankrupt  law  changed  or  improved  the  execu- 
tion lien  created  by  our  statute.  Nor  need  we  inquire  whether 
the  principle  settled  in  Doremus  v.  Walker,  governed  as  that 
case  was  by  the  law  then  in  force,  controls  in  the  present 
case.  We  leave  these  questions  unanswered,  until  some  case 
arises  which  renders  their  solution  necessary. 

It  will  be  observed  that,  in  this  case,  when  Gardiner  dierl, 
there  was  no  execution  in  the  hands  of  the  sheriff,  nor  was 
execution  placed  in  his  hands  for  more  than  three  years  after- 
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wards.  The  right  to  levy  on  and  sell  property,  after  the 
death  of  the  defendant  in  execution,  is  purely  statutory.  The 
language  of  the  Code  of  1876,  §  2633,  is  :  "  When  a  judgment 
has  been  rendered  against  the  decedent  before  his  death,  no 
execution  can  issue  thereon  against  the  personal  representa- 
tives, except  in  the  case  provided  for  in  section  3213  (2875); 
nor  can  the  judgment  be  revived  against  them,  except  by  suit 
on  the  judgment."  Section  3213  (2875)  is  :  "A  writ  of  Jieri 
facias,  issued  and  received  by  the  sheriff  during  the  life  of  the 
defendant,  may  be  levied  after  his  decease,  or  an  alias  issued 
and  levied,  if  there  has  not  been  the  lapse  of  an  entire  term, 
so  as  to  destroy  the  lien  originally  created."  There  is  a  mis- 
print in  the  Code  of  1876,  in  giving  the  number  of  the  section 
referred  to,  in  section  2633.  An  examination  of  the  sections, 
and  of  the  Revised  Code,  will  show  this.  It  is  clear  this  case 
does  not  fall  within  section  3213.  The  first  paragraph  of  that 
section,  in  its  very  terms,  provides  for  a  case  where  the  sheriff 
has  the  execution  in  his  hands  before,  and  at  the  time  of 
defendant's  death.  In  such  case,  if  the  return  day  of  the 
execution  is  not  passed,  the  execution  may  be  levied  after  the 
defendant's  death.  We  need  not  say  this  case  does  not  fall 
under  this  clause,  for  there  was  no  execution  in  the  hands  of 
the  sheriff  when  Gardiner  died.  Neither  does  it  fall  under 
the  second  clause ;  for  there  had  been  a  lapse  of  much  more 
than  an  entire  term,  since  the  last  preceding  execution  was 
returned. 

In  Hendon  v.  White,  52  Ala.  597,  this  court  construed  th- 
statutes  we  are  considering.  It  was  there  said  :  "  The  judgs 
ment  now  not  operating  a  lien,  and  the  writ  of  ^eri  faciae 
issuing  as  well  against  lands  as  goods  and  chattels,  and  the 
lien  being  attached  to  it,  the  section  of  the  Code  last  quoted 
can  not  be  construed  otherwise  than  to  authorize  the  lev}'^ 
and  sale  of  lands,  as  well  as  goods  and  chattels,  under  an  alias 
or  pluries  fi.  fa.,  which  is  a  regular  continuance  of  execution, 
after  the  death  of  defendant."  It  had  been  previously  said 
in  that  case  :  "  It  will  be  observed,  that  the  Code  obliterates 
the  distinction,  existing  under  the  former  statutes,  as  to  the 
lien  of  judgments  and  executions.  The  lien  is  no  longer 
attached  to  the  judgment,  but  to  the  execution.  It  attaches 
to  lands,  and  goods  and  chattels,  at  the  same  time.  As  to 
each,  it  is  confined  to  the  county  to  which  the  execution  issues. 
The  lien  as  to  each  is  lost  by  the  same  laches, — the  failure  to 
keep  alive  the  execution  from  term  to  term." — See,  also,  Jones 
V.  Ray,  50  Ala.  .599 ;  Childs  v.  Jones,  60  Ala.  352. 

As  we  stated  above,  the  authority  conferred  on  the  sheriff, 
to  levy  on  and  sell  lands  after  the  death  of  the  defendant  in 
execution,  is  purely  statutory.     Unless  the  record  shows  a 
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case  the  statute  provides  for,  the  authority  does  not  exist, 
and  the  sale  and  deed  confer  no  title.  Such  is  this  case  ;  and 
we  feel  bound  to  hold,  that  Newman  showed  no  title  that 
authorized  a  recovery,  even  under  the  rule  declared  in  Groioe 
V.  Reid. 

In  the  general  charge  to  the  jury,  the  court  said :  "  If, 
before  the  proceedings  in  bankruptcy,  a  creditor,  through 
whom  the  plaintiff  attempts  to  deraign  title,  procured  a  judg- 
ment against  Wm.  D.  Gardiner,  and,  before  said  proceedings 
in  bankruptcy,  an  execution  was  issued  on  said  judgment, 
then  the  issue  of  the  execution  was  a  lien  upon  the  property 
of  Wm.  D.  Oardiner,  the  bankrupt,  from  the  date  of  its  deliv- 
ery to  the  sheriff,  which  was  preserved  and  kept  alive  by  the 
provisions  of  the  bankrupt  law ;  and  under  these  circumstan- 
ces, it  was  unnecessary  to  issue  alias  and  pluries  executions 
to  keep  it  alive,  and  the  purchaser  under  such  an  execution 
sale  gets  a  good  title."  This  charge  is  in  precise  accordance 
with  the  principles  settled  in  Crotve  v.  Reid,  supra.  But 
charges  must  be  construed  in  reference  to  the  testimony. 
1  Brick.  Dig.  345,  §  141.  A  charge  which  withdraws  from 
the  consideration  of  the  jury  any  evidence,  which  tends  to 
establish  a  material  point  in  issue,  is  directly  calculated  to 
mislead  them,  and  is  improper. — Edqa7-  v.  McArn,  22  Ala. 
796  ;  Pritcliett  v.  Munroe,  lb.  501 ;  Holmes  v.  The  State,  23  Alp-. 
17 ;  Reese  v.  Beck,  24  Ala.  651 ;  Upson  v.  Raiford,  29  Ala.  188. 
The  hypothesis  of  the  charge  copied  above  is,  that  if  the  jury 
found  certain  enumerated  facts  to  exist,  then  Newman  ac- 
quired a  good  title  by  his  execution  purchase.  The  enumer- 
ated facts  were  all  clearly  proved,  and  the  charge  scarcely 
left  to  the  jury  any  field  of  inquiry  ;  and  if  there  had  been  no 
other  material  question,  on  which  testimony  was  given,  the 
case  would  rest  alone  on  the  principle  declared  in  Croiue  v. 
Reid.  But  there  was  other  material  testimony.  Several 
witnesses  testified;  that  Gardiner  died  in  1870,  and  there  was 
no  conflict  in  the  testimony  on  this  point.  This  left  more 
than  three  years  after  the  issue  and  return  of  the  last  pre- 
ceding execution,  and  after  the  death  of  Gardiner,  before 
another  execution  was  issued.  The  failure  to  issue  an  alias 
execution,  according  to  Crowe  v..  Reid,  was  bridged  over  by 
Gardiner's  bankruptcy,  which  took  place  in  less  than  a  term 
after  the  return  of  the  first  execution.  But,  when  Gardiner 
died,  there  occurred  another  hiatus,  or  suspension  of  the 
power  to  enforce  the  judgment  by  execution,  which  could  be 
gotten  over  only  by  a  compliance  with  the  statute.  In  this 
case,  such  compliance  was  rendered  impossible,  as  we  have 
shown  above.  The  charge  given  was  erroneous,  in  this,  that 
it    entirely    ignored  important   and  undisputed   testimony, 
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which,  if  believed,  showed  that  the  purchaser  under  such  an 
execution  sale  does  not  get  a  good  title.  The  charge  given, 
construed  in  reference  to  the  evidence,  does  not  assert  a  cor- 
rect legal  principle. 

Reversed  and  remanded. 

Brickell,  C.  J.  not  sitting. 


Ray  V,  The  State. 

Indictment  for  Burglary. 

1.  Barglary ;  whai  constitutes  burglarious  entrance.— Entering  a  store-house, 
through  an  open  window,  is  not  a  burglarious  entrance  ;  nor  is  the  person  so 
entering  guilty  of  burglary,  because  he  removed  the  bar  of  the  door  while 
within,  and  opened  it  to  let  in  his  accomplices,  it  none  of  them  in  fact 
•entered. 

From  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hop.  W.  B.  Wood. 

The  indictment  in  this  case  charged  that  the  defendant, 
William  Ray,  "  with  intent  to  steal,  broke  into  and  entered 
the  store-house  of  William  Warren,"  in  which  dry  goods  were 
kept  for  use,  deposit,  and  sale.  Having  pleaded  not  guilty, 
issue  was  joined  on  that  plea.  On  the  trial,  the  defendant 
reserved  a  bill  of  exceptions,  in  which  the  facts  are  thus 
stated  :  "  The  State  introduced  James  Warren  and  H.  P. 
Gibson  as  witnesses.  Said  Warren  testified  as  follows  :  '  I 
was  a  clerk  in  the  store-house  of  William -Warren  during  the 
year  1880.  On  or  about  the  night  of  August  loth,  1880,  I 
went  into  the  store-house,  and  discovered  that  some  one  had 
been  in  there ;  and,  upon  looking  around,  I  found  William 
Ray  in  the  store.  He  had  entered  through  an  open  window. 
I  left  the  window  up.  There  was  a  door  to  my  bed-room, 
which  was  in  the  upper  story,  and  one  at  the  foot  of  the  steps 
opening  into  the  store-room  proper,  where  I  found  the  said 
William  Ray.  Both  the  doors  to  my  room  and  at  the  foot  of 
the  steps  were  open  :  it  being  very  warm,  I  had  left  them 
open.  In  the  rear  end  of  the  store-room  there  is  a  door,  fas- 
tened by  a  bar  across  it.  I  found  this  bar  down,  but  the  door 
was  closed.  This  door  opens  out  into  the  back  yard  of  the 
store.'  Said  witness  stated  also,  on  cross-examination,  that 
his  uncle  kept  a  key  to  the  front  door  of  the  store-room  ;.that 
he  was  generally  at  the  store  during  the  day  on  Sunday,  and 
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that  his  uncle  might  have  left  the  door  unbarred.  Gibson, 
the  other  witness,  detailed  the  conversation  had  with  the 
defendant  after  he  had  been  imprisoned  in  the  coanty  jail, 
he  being  tl^e  jailor,  and  stated,  that  the  defendant  was  brought 
to  him,  at  the  jail,  by  James  Warren ;  that  he  asked  the 
defendant,  who  is  a  little  boy,  about  nine  or  ten  years  old, 
how  he  came  to  go  into  the  store,  and  who  told  him  to  go  into 
it;  and  that  the  defendant  told  him,  'he  and  two  other  little 
negroes  had  agreed  to  go  into  the  store — he  was  to  go  in 
through  the  wiadow,  and  get  the  things,  and  hand  them  to 
the  others  through  the  back  door  ;  that  he  went  into  the  store 
through  the  open  window,  and  opened  the  back  door  for  the 
others ;  and  that  the  others  came  ap  to  the  back  door,  but 
did  not  come  in.'  Witness  further  stated,  that  he  found  on 
the  person  of  defendant,  when  brought  to  him  at  the  jail,  two 
pocket  knives,  some  thread,  and  a  box  of  some  sort  of  powders. 
This  was  all  the  testimony  in  the  case.  The  court  thereupon 
charged  the  jury,  that  the  entrance  into  the  store  through  an 
open  window  was  not  burglary ;  but,  if  they  believed,  from 
the  evidence,  that  the  defendant  entered  the  store  through 
an  open  window,  and,  being  in  it,  opened  the  back  door  by 
removing  the  bar,  to  let  others,  his  confederates,  into  the 
store,  then  .he  was  guilty  of  burglary,  whether  the  others 
entered  or  not,  and  they  must  so  find."  This  charge,  to 
which  the  defendant  excepted,  is  now  assigned  as  error. 

James  T.  Kirk,  for  the  appellant 

H.  C,  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J,— The  Circuit  Court  rightly  ruled,  that  the  entry 
into  the  store-house,  through  the  open  window,  did  not  con- 
stitute burglary.  He  erred,  however,  when  he  instructed  the 
jury  that,  if  the  defendant  was  in  the  store-house,  and  opened 
the  back  door,  by  removing  the  bar,  to  let  others,  his  confed- 
erates, into  the  store,  whether  the  others  entered  or  not,  this 
would  constitute  burglary.  This  would  not  amount  to  a  bur- 
glarious entrance  by  the  defendant,  for  he  entered  without 
breaking.  It  was  not  a  burglarious  entrance  by  his  confed- 
erates, of  which  offense  he  would  be  guilty  with  them,  being 
present  aiding  and  abetting,  for  they  did  not  enter. — Clark's 
Manual,  §  883  ;  Broivn  v.  The  State,  55  Ala.  123  ;  3  Greenl. 
Ev.  §  76 ;  2  Russ.  on  Crimes,  9th  ed.,  2 ;  2  Bish.  Cr.  Law, 
§  91.  It  may  be  he  was  guilty  of  larceny,  and,  possibly,  of  an 
attempt  to  commit  burglary,  in  attempting  to  let  his  confed- 
erates in,  by  breaking  the  door.  | 

Reversed  and  remanded.  Let  the  prisoner  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 
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Kadford's  Adm'r  v,  Morris. 

Settlement  of  Accounts  of  Deceased  Guardian,  by  Administrator. 

1.  Annual  or  partial  setllements ;  conclusiveness  of: — Annual  or  partial  settle- 
ments, by  an  exi^outor,  administrator,  or  guardian,  are,  on  linal  Kettlemeut,  to 
be  presumed  to  be  correct  (Code,  §§  2531,  277'2);  but  this  principle  applies 
only  to  settlements  made  in  conformity  to  law,  and  not  to  an  ex-parte  statement 
ot  bis  accounts. 

2.  Same. — An  account-current,  under  oath,  filed  by  a  guardian,  and  ordered 
to  be  recorded,  but  witht)ut  any  other  action  taken  on  it  by  the  court  or  pro- 
bate judge,  is  not  an  annual  or  partial  settkmeut,  nor  to  be  presumed  correct 
on  final  settlement. 

3.  Presumption  in  favor  of  judgmeiit.  —In  revising  a  judgment  or  decree  on 
a  disputed  question  ot  fact,  this  court  will  indulge  every  reasonable  presump- 
tion in  favor  ot  its  correctness,  and  will  not  reverse,  whe'>  the  record  does  not 
set  out  all  the  evidence  that  was  before  the  primary  court,  because  that  which 
is  set  out  does  not  affirmatively  show  its  correctness. 

Appeal  from  the  Probate  Court  of  Madison. 

In  the  matter  of  the  final  settlement  of  the  accounts  of 
Newton  Radford,  deceased,  as  guardian  of  William  T.  Morris, 
by  Joseph  A.  Lirown,  as  administrator  of  said  liadford.  Wil- 
liam T.  Morris,  the  infant,  was  the  only  child  of  William  Mor- 
ris, whose  widow  married  said  Radford  when  the  infant  was 
only  two  or  three  years  old  ;  and  letters  of  guardianship  were 
thereupon  issued  to  said  Radford  on  the  21st  November,  1857. 
The  record  does  not  show  when  the  guardian  died,  but  letters 
of  administration  on  his  estate  were  granted  to  said  Brown 
on  the  15th  January,  1873 ;  and  he  filed  his  accounts,  for  a 
final  settlement  of  the  guardianship,  on  the  19th  February, 
1877.  In  the  account  as  filed  by  the  administrator,  he  claimed 
a  credit  for  .$324.54,  as  "  balance  due  on  last  settlement,  No- 
vember 10,  1861 ";  and  also  an  allowance  of  .|75  for  the 
"  board,  clothing  and  washing"  of  the  infant,  during  each  of 
the  years  1861,  1862,  and  1863,  and  of  $125  for  each  of  the 
subsequent  years,  from  1864  to  1872,  both  inclusive  ;  and 
these  items  of  the  account  were  conttested  by  the  ward.  The 
account,  or  settlement  of  November,  1861,  by  which  the  bal- 
ance of  $324.54  was  ascertained,  as  set  out  in  the  bill  of 
exceptions,  is  in  the  form  of  an  account-current  between  the 
infant  and  his  guardian,  in  which  he  is  charged  $50  for  board 
during  each  of  the  years  1857  to  1860,  inclusive,  and  is  cred- 
ited^ with  $20  for  *'  hire  of  woman  Martha  and  children," 
the  balance  of  $324.54  being  ascertained  by  another  charge 
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of  $112.44  for  money  paid  A.  L.  Logan.  Appended  to  this 
account  was  an  affidavit,  made  and  subscribed  by  the  guar- 
dian, on  the  10th  November,  1861,  before  the  probate  judge, 
as  to  its  correctness ;  and  it  was  indorsed,  "  Annual  settle- 
ment. Record  No.  31,  p.  474."  The  evidence  adduced  on  the 
hearing,  in  reference  to  this  and  the  other  contested  items  of 
the  account,  is  thus  stated  in  the  bill  of  exceptions : 

"The  administrator  offered  the  following  evidence  to  sus- 
tain the  charges  and  vouchers  in  said  account.  Said  Brown 
testified  for  himself,"  after  stating  the  marriage  of  the  guar- 
dian with  the  infant's  mother,  his  care  and  attention  to  the 
infant,  and  his  own  intimacy  with  the  family  during  the  time, 
"that  from  1862  to  J  865,  both  inclusive,  he  thought  S75  per 
year  a  reasonable  charge  for  board,  clothing  and  washing  for 
the  minor,  and  $125  per  year  for  the  years  1866  to  1872,  both 
inclusive  ;  also,  that  the  negro  woman  Martha  and  her  chil- 
dren, in  which  property  said  minor  had  a  one-half  interest, 
were  not  worth  for  her  services,  from  the  year  1861  to  1865, 
their  board  and  clothing ;  and  that  said  Martha  had  six  chil- 
dren, all  too  small  to  be  of  any  service.  The  court,  against 
the  objections  of  the  administrator,  permitted  James  H. 
Scruggs,  ex-judge  of  probate  of  said  county,  to  testify  that, 
while  he  was  judge  of  said  court,  he  had  a  conversation  with 
said  guardian  when  he  filed  said  account  for  annual  settle- 
ment in  1861,  in  which  said  Radford  proposed  that  he  would 
support  the  minor  for  the  use  of  said  negro  woman  (Martha) 
and  her  two  children  ;  that  he  assented  to  this  proposition, 
though  he  was  not  inclined  to  charge  board  at  all ;  that  said  ac- 
count for  annual  settlement  was  made  out  by  him  as  judge  of 
probate,  and  was  sworn  to  before  him,  and  the  balance,  as  struck 
by  him,  amounted  to  $324.54  in  favor  of  the  guardian  ;  that 
the  records  of  said  court  were,  soon  thereafter,  sent  to  a  place 
of  safety  south  of  the  Tennessee  river,  fearing  that  Hunts- 
ville  would  be  occupied  by  Federal  troops ;  but  that  the  bal- 
ance, as  above  stated,  was  ascertained  by  him,  and  the 
account  so  ascertained  was  afterwards  recorded.  The  admin- 
istrator objected  to  the  testimony  of  said  Scruggs,  on  the 
ground  that  »said  settlement  of  November  10th,  1861,  was 
'prima  facie  correct,  and  could  only  be  impeached  for  fraud, 
arithmetical  error,  or  error  in  point  of  law,  and  that  it  should 
be  deemed  correct  until  properly  assailed ;  which  objection 
was  overruled  by  the  court,  because  no  decree  had  ever  been 
rendered  on  the  account  as  filed ;  but  he  would  receive  the 
account  as  evidence,  and  would  render  his  decree  upon  a  view 
of  the  account  and  all  the  other  facts  in  the  case ;  and  the 
administrator  excepted. 

"A  L.  Logan,  witness  for  said  W.  T.  Morris,  testified,* that 
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he  was  the  administrator  of  the  estate  of  William  Morris, 
deceased,  the  father  of  said  W.  T.  Morris,  aad  made  a  final 
settlement  of  his  said  administration  in  1858  ;  that  the  only 
assets  in  his  hands  belonging  to  said  estate,  unadministered, 
was  said  woman  Martha  and  her  two  young  children  ;  that 
the  only  distributees  of  said  estate  were  said  infant  and  his 
mother,  then  the  wife  of  said  Radford;  that  a  balance  of  $224.88 
was  found  in  his  favor  on  said  settlement,  April  1st,  1858, 
and  he  propos^d  to  sell  said  negroes  to  satisfy  this  balance ; 
and  that  said  Radford,  as  guardian  of  said  infant,  thereupon 
paid  him  said  balance,  to  prevent  the  sale  of  said  negroes. 
Said  witness  testified,  also,  that  said  negroes  were  not  worth 
their  board  and  clothing,  leaving  put  their  doctor's  bills,  dur- 
ing the  years  1858  to  1862  ;  and  that  said  Martha  had  a  child 
every  year,  and  was  growing  less  valuable  for  hire.  He  fur- 
ther testified,  that  he  heard  a  conversatiQn  between  said 
guardian  and  Scruggs,  then  probate  judge  of  the  county,  in 
which  said  Radford  stated  that  he  thought  the  services  of 
woman  (Martha)  would  be  about  equal  to  the  board  for  the 
said  minor.  The  administrator  objected  to  that  part  of  the 
testimony  of  said  witness  which  recited  the  conversation 
between  liimself  and  said  probate  judge,  because  the  parol 
testimony  tended  to  vary  the  records  of  the  court,  and  to 
impeach  the  former  settlement  of  said  guardian  ;  wdiich  ob- 
jection was  overruled  by  the  court,  and  the  administrator 
excepted. 

"  J.  R.  Love,  a  witness  for  said  W.  T.  Morris,  testified,  that 
he  thought  the  services  of  said  Martha  and  her  children  were 
compensation  to  the  guardian  for  the  board  of  said  minor 
during  the  years  1858  to  1865 ;  that  $6,00  per  mouth  was 
reasonable  board,  and  $8.00  per  month  was  '  big '  board,  for 
said  minor,  during  the  years  1865  to  1872 ;  that  during  that 
period  he  had  boarded,  for  a  part  of  the  time,  hands  at  work 
at  the  ferry  at  Whitesburg,  at  $40  per  year ;  that  board  in 
Huntsville  was  higher,  according  to  accommodation  ;  that  the 
board  of  said  minor,  while  at  school  in  Huntsville,  was  rea- 
sonably worth  $125  per  year,  and  that  twenty-five  per-cent.  of 
that  amount  would  be  a  fair  valuation  for  his  clothing.  J.  R. 
Johnston,  a  witness  for  the  administrator,  testified,  that  the 
board  of  said  minor,  while  at  school  in  Huntsville,  was  worth 
from  $120  to  $125  per  year,  during  the  years  1865  to  1872, 
inclusive.  3Ii's.  Eliza  Pollard,  the  sister  of  said  minor's 
mother,  testified,  that  said  minor  boarded  with  her  during 
the  years  1863  and  1865,  and  in  1871-72,  while  going  to  school 
in  Huntsville ;  that  Radford,  as  guardian,  paid  his  board  for 
1871  and  1872  at  the  rate  of  $125  per  year ;  that  she  made 
no  charge  for  his  board  in  1863  and  1865,  though  said  Rad- 
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ford,  as  his  guardian,  placed  him  to  board  with  her  ;  that  no 
contract  was  made  for  boarding  him,  but  butter,  eggs,  vege- 
tables, and  chickens,  were  furnished  her  by  Mrs.  Eadford 
during  these  years,  and  in  supplying  her  with  these  articles, 
which  at  that  time  were  difficult  to  procure,  she  was  fully 
paid  for  the  board  of  said  minor ;  that  the  Federal  troops 
occupied  Huntsville  in  1863-65,  and  aliy  one  was  liable  to  be 
arrested  for  passing  Confederate  money  in  1863 ;  and  that 
there  was  little  or  no  currency  of  any  kind  iu  circulation  in 
1865." 

'*  The  court,  after  examining  the  account  of  said  adminis- 
trator as  aforesaid,  and  after  hearing  the  proof  in  regard 
thereto,  and  the  arguments  of  counsel,  decided  to  allow  noth- 
ing for  the  board,  clothing,  or  washing  for  said  minor,  during 
the  years  1857  to  1865,  and  allowed  $7.00  per  month  for  board 
for  the  years  1865  to  1872 ;  to  which  ruling  the  administrator 
excepted." 

The  rulings  to  which  exceptions  were  reserved,  as  above 
stated,  and  the  decree  of  the  court,  are  now  assigned  as 
error. 

Jno.  J.  McDavid,  and  Jno.  D.  Weeden,  for  appellant. 

Humes  &  Gordon,  and  Iiivine  "White,  contra. 

STONE,  J. — Upon  the  final  settlement  of  a  guardian's  ac- 
counts, the  previous  annual  or  partial  settlements  shall  be 
presumed  to  be  correct,  but  may  be  impeached  for  fraud,  or 
for  any  arithmetical  or  other  error. — Code  of  1876,  §  2772. 
But,  to  raise  these  to  the  dignity  of  prima  facie  proof,  they 
must  be  made  in  conformity  to  law. — 1  Brick.  Dig.  971,  §  809. 
Ex-parte  statements,  or  [ex-parfe]  allowance  of  the  accounts 
of  an  executor  or  administrator  [or  guardian],  are  unauthor- 
ized, and  are  nullities. — lb.  972,  §  810.  What  is  claimed  as 
an  annual  settlement  in  this  case,  has  scarcely  any  of  the 
attributes  of  a  settlement.  The  record  shows  only  an  account 
current,  sworn  to,  filed,  and  ordered  to  be  recorded.  There 
is  even  no  decree,  ascerta'iuing  a  balance  ;  and  if  the  judge  of 
probate  made  any  order  in  regard  to  it,  farther  than  to  order 
it  recorded,  the  record  fails  to  inform  us  of  it.  The  judge  of 
probate  did  not  err  in  ruling  that  the  certified  transcript  did 
not  show  any  partial  settlement  previously  made. — Legatees 
of  Horn  v.  Grayson,  7  Por.  270. 

One  other  question  is  raised  :     Does  the  record  sufficiently 

show  that  the  Probate  Court  erred  in  the  matter  of  allowance 

to  the  guardian  for  the  board  of  the  ward  ?     We  think  that, 

under  our  various  rulings,  we  are  forbidden  to  hold  that  the 
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court  below  erred  in  the  couclusions  he  drew  from  the  testi- 
mony. The  bill  of  exceptions  sets  forth  the  testimony  of  sev- 
eral witnesses,  pro  and  con.  If  we  were  informed,  or  were 
permitted  to  infer,  that  all  the  evidence  given  at  the  trial  is 
before  us,  we  are  not  prepared  to  say  we  would  concur  with 
the  court  below  in  the  conclusions  there  announced.  But, 
we  are  forced  to  draw  every  reasonable  inference  in  support 
of  that  court's  correct  ruling,  which  the  record  does  not  repel. 
When  it  is  sought  to  have  this  court  to  review  and  reverse 
the  finding  of  a  primary  court  on  facts,  it  is  not  enough  that 
we  are  unable  to  perceive  and"  affirm  the  correctness  of  its 
ruling.  That  much  we  presume,  until  the  contrary  is  shown. 
To  obtain  a  reversal,  the  recordmust  affirmatively  show  error. 
Applying  this  principle  to  this  case,  we  can  not  know  that  the 
Probate  Court  erred  in  its  conclusions,  unless  we  knew  the 
evidence  from  which  the  conclusions  were  drawn.  There 
may  have  been  much  other  testimony,  not  shown  in  this 
record ;  and  we  must  presume  there  was  such  testimony,  in 
the  absence  of  a  record  statement  to  the  contrary.  To  author- 
ize a  reversal  of  a  primary  court's  findings  on  fact,  the  record 
must  affirmatively  show  that  the  testimony — all  the  material 
testimony — on  which  it  is  based,  is  before  us.  That,  this 
record  fails  to  do  ;  and  we  feel  bound  to  affirm  the  Probate 
•Court's  finding.— 1  Brick.  Dig.  781,  §§  118;  119,  120  ;  Walker 
V.  NimneUy,  at  the  last  term ;  Key  v.  Vauglm,  15  Ala.  497 ; 
Williams  v.  Gunter,  28  Ala.  681 ;.  Gunter  v.  Williams,  40  Ala. 
561 ;  Jones  v.  Jones,  42  Ala.  218 ;  AsJdy  v.  Martin,  50  Ala.  537. 
Affirmed.  This  judgment  to  take  effect  as  of  January  23d, 
1878. 

* 

Brickell,  0.  J.,  not  sitting. 


Frey  v,  Thompson's  Adm'r. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Devise  to  up'tdow  during  widowhood,  or  daring  life  or  ividowhood.  — Under  ii 
devise  to  the  testator's  widow  for  lite,  if  she  shall  so  louf^  continue  a  widow, 
with  a  devise  over  in  the  event  of  her  marrying  aq;ain,  the  (levise  over  is  not 
dependent  on  the  single  contingency  of  her  marriage,  but  takes  effect  on  the 
determination  ot  her  estate,  whether  bj*  death  or  marriage  ;  but,  under  a  devise 
to  her  by  words  creating  an  absolute  estate,  "to  hold  the  same  during  her 
widowhood,"  and  to  be  cut  down  to  a  child's  portion  in  the  event  of  her  mar- 
riage, her  estate  can  only  be  defeated  or  cut  down  by  her  marriage,  and  does 
not  terminate  at  her  death  not  having  married. 
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Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  John  S.  Hale,  as  the  adminis- 
trator de  bonis  non,  with  the  will  annexed  of  Edward  Thomp- 
son, deceased,  against  Andrew  C.  Frey  and  W.  H.  Jervis,  to 
recover  a  tract  of  land  particularl}'  described  in  the  complaint, 
with  damages  duriag  its  detention ;  and  was  commenced  on 
the  12th  September,  1879,  The  defendants  pleaded  not  guil- 
ty, and  the  cause  was  tried  on  issue  joined  on  that  plea.  The 
.will  of  said  Edward  Thompson,  under  which  both  of  the  par- 
ties claimed,  was  offered  in  evidence  on  .the  trial,  and  the 
original  was  sent  up  to  this  court,  with  the  record,  for  inspec- 
tion ;  but  it  is  not  on  file  with  the  papers,  having  been  returned 
to  the  primary  court,  and  has  not  come  into  the  hands  of  the 
reporter.  It  is  copied  in  the  bill  of  exceptions  without  any 
punctuation  marks,  and  verboHm  as  follows : 

"  State  of  Alabama  \  I  Edward  Thompson  of  the  State 
Morgan  county.  [  and  county  aforesaid  being  of  sound 
mind  and  in  perfect  health  do  make  this  my  last  will  and 
testament  in  manner  and  form  following  that  is  to  say  I  give 
and  bequeath  unto  my  beloved  wife  Jkjargaret  Thompson  all 
my  landed  estate  consisting  of  the  quarter  section  I  now 
reside  upon  together  with  the  quarter  section  I  have  lately 
bought  of  Richard  Carter  known  by  certificate  to  be  the  N 
west  quarter  of  section  three  of  Range  five  of  Township  six 
the  E  half  of  N  East  quarter  of  section  thirty  three  Township 
five  of  Range  five  west  and  forty  acres  of  land  kuown  by  cer- 
tificate to  be  the  South  half  of  the  East  half  of  the  N  west 
quarter  of  section  thirty  four  Township  five  Range  five  west 
together  with  money  sufficient  to  patent  such  of  the  above 
described  lands  as  remain  unpatented  and  I  also  give  and 
bequeath  unto  my  wife  as  aforesaid  all  my  stock  of  cattle 
hogs  sheep  and  three  horses  of  her  choice  all  my  farming 
tools  blacksmith  tools  house  hold  and  kitchen  furniture  and 
the  following  negroes,"  giving  their  names  ;  "  and  one  wagon 
and  two  yoke  of  oxen  to  have  and  to  hold  the  same  during 
her  widowhood  the  balance  of  my  property  I  wish  my  execu- 
tor or  executors  to  sell  and  the  proceeds  thereof  to  be  equally 
divided  among  my  children  except  my  daughter  Jane  Pulliam 
her  part  I  wish  to  be  given  to  the  heirs  of  her  body  as  they 
become  of  age  or  are  legally  represented  All  my  money  on 
hand  and  all  that  is  due  me  or  may  become  due  me  except 
what  is  sufficient  to  patent  the  lands  as  above  described  is 
to  be  divided  as  the  residue  of  my  property  after  my  wife's 
part  being  taken  out  except  my  wife  is  to  have  a  child's  part 
of  said  money  and  dues.  Now  should  my  wife  Margaret 
Thompson  marry  after  my  decease  she  is  to  have  only  a 
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child's  part  of  all  the  above  described  property  that  I  have 
bequeathed  to  her.  Now  to  conclude  I  nominate  and  appoint 
my  wife  Margaret  Thompson  and  my  son  James  Thompson 
my  executors  in  testimony  whereof  I  affix  my  hand  and  seal 
this  9th  December,  1830.'^' 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  it  was 
agreed,  for  the  purposes  of  the  trial,  that  the  will  of  said  Ed- 
ward Thompson  was  duly  probated  and  established  in  the 
year  1835,  and  is  the  same  herewith  offered  in  evidence;  that 
Margaret  Thompson,  the  widow  of  said  decedent,  died  in  the 
year  1878,  not  having  married  after  the  death  of  said  Edward 
Thompson  ;  that  said  Edward  left  heirs  at  law  still  surviving  ;■ 
that  said  Margaret  had  possession  of  the  lands  described  in 
the  complaint,  under  said  will,  until  1878,  when  the  same 
were  sold  by  the  sheriff  of  said  county,  as  the  property  of  said 
Margaret,  for  the  satisfaction  of  a  judgment  against  her,  in 
an  action  of  assumpsit,  obtained  in  the  Circuit  Court  of  Mor- 
gan county,  at  the  Fall  term,  1875,  in  favor  of  B.  F.  Cross ; 
at  which  sale  the  defendants  became  the  purchasers,  and 
received  the  sheriff's  deed  to  said  lands,  and  now  hold  pos- 
session thereof  under  said  sheriff's  deed,  and  so  held  at  the 
commencement  of  this  suit.  It  was  further  admitted,  that 
said  judgment  was  regularly  and  legally  obtained,  and  said 
execution  regularly  and  legally  issued,  and  placed  in  the 
hands  of  the  sheriff  of  said  county,  and  by  him  legally  levied 
on  the  said  lands,  and  notice  of  said  levy  regularly  and  legal- 
ly given,  and  said  lands  advertised  and  sold  under  said  exe- 
cution, and  deed  made  to  the  defendants  as  directed  by  law. 
It  was  further  agreed,  that  the  rent  of  the  land  was  worth 
fifty  dollars. 

*'  This  was  all  the  evidence  introduced  by  either  party ; 
and  thereupon,  the  court  charged  the  jury,  at  the  request  of 
the  plaintiff,  if  they  believed  the  evidence,  they  would  find  for 
the  plaintiff;  to  which  charge  the  defendants  excepted,"  and 
they  now  assign  it  as  error. 

Thos.  H.  Watts,  with  C.  C.  Harris,  for  appellants. — Under 
the  agreed  statement  of  facts,  the  plaintiff  showed  no  right 
of  recovery,  because  there  was  no  proof  of  his  appointment 
as  administrator.  If  proof  of  that  fact  had  been  made,  or 
was  waived,  he  still  showed  no  right  of  action  against  the 
widow,  or  a  purchaser  from  her.  Her  possession  "  under  the 
will,"  for  more  than  forty  years,  must  be  referred  to  her 
character  as  devisee,  and  raises  a  presumption  of  an  assent 
to  the  devise,  if  any  assent  was  necessary.—^  Walker  v.  Walker, 
26  Ala.  262.  If  she  did  not  take  an  absolute  estate  in  the 
lands,  under  the  terms  of  the  will,  the  remainder,  or  limita- 
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tion  over,  was  to  the  children  ;  and  the  right  of  action,  if  any, 
was  then  in  them.— 32  Ala.  461,  645  ;  36  Ala.  163.  Bat  the 
will  gives  her  an  absolute  estate  in  the  lands,  without  regard 
to  the  subsequent  provisions  as  to  the  personal  property.  It 
is  without  any  marks  of  punctuation,  and  sho^s  that  it  was 
drawn  by  an  inexperienced  person.  The  first  item  is  a  devise 
of  the  lands,  by  words  which  create  an  absolute  estate ;  and 
then  follows  a  bequest  of  personal  property,  "  to  have  and  to 
hold  during  widowhood  ";  and  the  last  clause,  cutting  down 
her  interest  in  the  event  of  her  marriage,  is  also  limited  to 
the  property  "  bequeathed  to  her,"  which  does  not  include 
lands  devised.  Even  if  these  limitations  can  be  referred  to 
the  devise  of  the  lands,  they  can  not  have  the  effect  of  cutting 
down  her  absolute  estate  into  an  estate  for  life.  That  would 
be  to  make  the  termination  of  her  estate  depend  upon  the 
happening  of  eitjier  one  of  two  contingencies — marriage  or 
death— whereas  the  will  makes  it  determinable  on  the  single 
contingency  of  marriage, — Sherrod  v.  Sherrod,  38  Ala,  537  ; 
Harrison  v.  Foreman,  5  Vesey,  207. 

H,  A.  Shakpe,  contra. — It  was  unnecessary  to  prove  the 
grant  of  administration  to  the  plaintiff,  since  there  was  no 
special  plea  oi  ne  unques  administrator. —  Worsham  v.  Goar, 
4  Porter,  441 ;  Siuitzer  v.  Holloway,  2  Porter,  88 ;  1  Chitty's 
PI.  402.  The  right  of  an  administrator  to  maintain  ejectment, 
to  recover  the  possession  of  lands  belonging  to  the  estate,  is 
well  settled. —  Golding  v.  Golding,  24  Ala.  122  ;  Master  son  v. 
Girard,  10  Ala.  60 ;  Russdl  v.  Envin,  41  Ala.  292.  By  the 
terms  of  the  will,  the  widow  took  an  estate  only  "  during 
widowhood,"  the  habendum  clause  applying  equally  to  the 
lands  and  personal  property  given  to  her.  Such  an  estate  is 
terminated  by  death,  unless  sooner  by  marriage. — 2  Redf, 
Wills,  1st  ed.,  51)6-7,  and  cases  there  cited  ;  1  Jarman  on 
Wills,  803  ;  Jordan  v.  Holkham,  Ambler,  209 ;  15  Beavan, 
163. 

BRJCKELL,  C.J. -The  testator,  by  his  will,  devises  the 
real  estate  in  controversy,  directly  and  immediately,  to  his 
widow,  in  terms  which  carry  the  fee  simple.  The  estate  is, 
however,  subject  to  be  divested  upon  a  single  event,  or  con- 
tingency,— the  marriage  of  the  widow.  There  is  no  other 
event  or  contingency  provided,  in  which  the  estate  is  to  cease 
and  determine,  and  no  gift  over  on  its  determination,  except 
to  the  widow.  The  rule  is,  that  where  there  are  clear  words 
of  gift,  the  courts  will  not  permit  an  absolute  gift  to  be 
defeated,  unless  it  is  clear  that  the  very  event  or  contingency 
has  happened,  in  which  it  is  declared  that  the  interest  shall 
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cease.  It  is  not  to  be  iDferred,  or  implied,  that  the  absolute 
gift  is  infringed,  further  than  is  expressed. — Sherrod  v.  Sher- 
rod,  38  Ala.  537 ;  Harrison  v.  Foreman,  5  Vesey,  207. 

A  like  rule  prevails,  when  prior  or  particular  and  ulterior 
estates  are  created.  If  the  ulterior  estate  is  expressed  to 
arise  on  a  contingent  determination  of  the  preceding  interest, 
and  the  prior  gift  has  in  event  taken  place,  but  is  afterwards 
determined  in  a  differeut  mode  from  that  which  is  expressed 
by  the  testator,  the  ulterior  gift  fails. — 1  Jarman  on  Wills, 
Bigelow's  ed.,  803.  It  is  upon  the  exception  to  this  rule  the 
appellee  relies,  which  is  thus  stated :  "  When  a  testator 
makes  a  devise  to  his  widow  for  life,  if  she  shall  so  long  con- 
tinue a  widow,  and  if  she  shall  marry,  then  over ;  in  which 
the  established  construction  is,  that  the  devise  over  is  not 
dependent  on  the  contingency  of  the  widow's  marrying  again, 
but  takes  effect  at  all  events  on  the  determination  of  her 
estate,  whether  by  marriage  or  death." — 1  Jarm.  Wills,  803. 
Or,  as  it  is  stated  in  the  recent  case  of  Underldll  v.  Roden,  2 
Law  Rep.,  Ch.  Div.  49(5 :  "  Where  a  testator  gives  to  a  woman 
a  life  interest,  if  she  so  long  remains  unmarried,  and  then 
directs  that,  in  the  event  of  her  marriage,  the  property  shall 
go  over  to  another;  although,,  according  to  the  strict  lan- 
guage, the  gift  over  is  expressed  only  to  take  effect  in  the 
event  of  the  marriage  of  the  tenant  for  life,  the  gift  over  is 
held  to  take  effect,  even  though  the  tenant  for  life  does  not 
marry."  Bat  the  exception  does  not  apply,  when  there  is  an 
absolute  estate  given  to  the  widow,  and  thereon  is  engrafted 
a  devise  over,  to  take  effect  on  her  marriage :  then  the  gen- 
eral rule  applies,  that  a  clear  vested  interest  can  be  devested 
only  upon  the  happening  of  the  precise  contingency  expressed. 
1  Jarman  on  Wills,  Bigelow's  ed.,  804 

There  is  often  much  of  difficultj'  in  determining  whether 
the  event  of  not  marrying  is  interwoven- into  the  original  gift, 
thus  creating  an  estate  durante  viduitate  only,  or  whether  it  is 
a  condition  or  contingency  on  which  the  estate  is  to  be 
devested  and  determined. — Bainhridge  v.  Cream,  16  Beavan, 
25  ;  3Ieads  v.  Wood,  19  Beavan,  215.  When  all  the  words  of 
the  present  will  are  read  together,  the  intention  of  the  testa- 
tor is  plain,  and  it  is  that  intention  which  must  prevail— a 
gift  of  an  absolute  estate  to  the  wife,  to  be  devested  and 
determined  on  this  express  condition  only,  that  she  should 
marry  again  ;  and  not  a  gift  to  her  for  life,  or  during  widow- 
hood.—/S'//e//^"eZri?  V.  Lord  Orrery,  3  Atk.  283.  Upon  any  other 
construction,  though  it  is  apparent  the  testator  intended  to 
dispose  of  his  whole  estate,  and  not  to  die  intestate  as  to  any 
part  thereof,  real  or  personal,  a  partial  intestacy  would  be 
produced.     For,  in  the  event  of  the  marriage  of  the  widow, 
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there  is  no  gift  or  devise  over,  except  of  a  child's  part  to  her, 
the  quantity  of  which  can  be  ascertained  only  from  the  stat- 
utes of  descents  and  distributions.  Courts  are  disinclined  to 
construe  wills  so  as  to  produce  partial  intestacy. — 1  Jarman 
on  Wills,  Bigelow's  ed.,  851.  The  purposes  of  the  testator 
seem  clear :  his  widow  was  the  primary  object  of  his  bounty, 
the  mother  of  his  children.  If  she  did  not  marry  again,  the 
children  would  take  from  her,  as  they  would  take  from  him  if 
she  should  marry.  Having,  doubtless,  confidence  that  she 
would  be  just  and  generous  to  her  and  his  children,  he  gives 
and  devises  to  her  the  absolute  estate,  subject  to  be  devested 
if  she  should  marry  again,  introducing  a  stranger  to  share  it 
with  her,  and  probably  having  issue  to  take  from  her  who 
would  be  alien  to  his  blood.  Besides,  the  gift  over  to  the 
widow  of  a  child's  part  of  the  estate,  real  and  personal,  if  she 
married,  indicates  clearly  an  intention  to  make  a  provision 
for  her  in  that  event,  which  defeated  and  devested  the  abso- 
lute estate  already  given  to  her. 

The  Circuit  Court  erred  in  the  charge  given ;  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 


Sawyers  v.  Baker. 

Bill  in  Equity  by  Purchaser,  for  Specijic  Performance. 

1.  Parties  to  bill  for  specific  performance;  husband  and  icife. — When  the 
husband  purchases  lands  from  an  administrator,  his  wife  baing  a  distributee 
of  the  estate,  and  gives  a  receipt  for  so  much  of  her  distributive  share  in  pay- 
ment of  the  purchase-money,  she  is  a  necessary  and  indispensable  party  to 
a  bill  filed  by  him  to  compel  a  specific  performance  of  the  contract ;  as  a 
complainant,  if  she  approves  and  ratifies  the  purchase  ;  if  not,  as  a  defendant. 

2.  Non-joinder  of  necessary  party;  how  taken  advantage  of.  —The  non-joinder 
of  a  necessary  and  indispensable  party,  complainant  or  defendant,  is  a  defect 
of  which  advantage  may  be  taken  by  plea  or  demurrer  ;  or  the  objection  may 
be  raised  at  the  hearing,  or  on  error,  or  may  be  taken  by  the  court  ex  mero 
motu;  hence,  in  the  consideration  of  the  questio^n,  the  precise  form  in  which 
the  objection  was  raised  by  demurrer  is  immaterial. 

3.  When  purchaser  in  possession,  without  title,  is  entitled  to  protection  against 
subsequent  mortgage. — A  purchaser,  in  possesion  of  land,  and  having  paid  the 
purchase-money,  is  entitled  to  protection  against  a  mortgage  subsequently 
executed  by  his  vendor,  or  any  one  claiming  under  such  mortgage. 

Appeal  from  the  Chancery  Court  of  Blount. 

Heard  before  the  Hon.  H.  C.  Spe'ake. 

The  bill  in  this  case  was  filed  on  the  ^th  July,  1879,  by 
Henry  Baker,  against  Columbus  S.  Boone,  Thomas  Sawyers, 
John  Gamble,  and  Daniel  Sandlin ;  and  sought  the  specific 
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performance  of  a  contract,  by  which  the  complainant  pur- 
chased a  tract  of  land  from  said  Boone,  a  divestiture  of  the 
legal  title  out  of  the  other  defendants,  who  claimed  under 
said  Boone,  and  the  recovery  of  the  possession,  which  had 
been  taken  from  the  complainant  by  action  at  law.  Accord- 
ing to  the  allegations  of  the  bill,  the  land  was  part  of  a  tract 
which  had  belonged  to  one  Josiah  McCoUum,  who  died  in 

1871,  and  of  whose  estate  the  complainant's  wife  was  one  of 
the  distributees.  Letters  of  administration  on  said  McCol- 
lum's  estate  were  granted  by  the  Probate  Court  of  said 
couuty,  on  the  18th  October,  1871,  to  said  Columbus  S.  Boone  ; 
and  he  continued  to  act  as  such  administrator  until  Novem- 
ber, 1873,  when  he  made  a  final  settlement  of  his  accounts, 
and  a  successor  was  appointed.    "  On  the  16th  September, 

1872,  said  Boone,  as  such  administrator,  obtained  an  order 
apd  decree  of  said  Probate  Court  for  the  sale  of  the  lands 
of  said  estate,  and  sold  said  lands,  under  said  order  and 
decree,  on  the  —  day  of  October,  1872,  and  became  the 
purchaser  thereof,  at  and  for  the  sum  of  $1,112.40,  and  in 
some  manner  executed  his  note  for  said  sum  to  the  heirs  of 
said  estate,  with  said  Thomas  Sawyers  and  John  Gamble  as 
his  sureties  ;  and  said  sale  was  confirmed  by  an  order  of  said 
court,  on  the  16th  October,  1872."  Boone  went  into  the 
possession  of  the  lands  immediately  after  his  purchase,  "  and 
continued  in  the  possession  thereof  until  the  fall  of  the  year 
1875,  when  he  bargained  and  sold  to"  the  complainant  a  part 
of  said  lands,  particularly  described,  at  the  price  of  $550. 
"  On  the  making  of  such  purchase,  and  during  the  time  said 
trade  was  being  consummated,  it  was  agreed  by  and  between 
complainant  and  said  Boone,  that  complainant  should  see 
H.  A.  Gillespie "  (the  adininistrator  de  bonis  non,  who  had 
possession  of  Boone's  note  for  the  purchase-money  of  the 
lands),  "  and  receipt  him  for  said  sum  of  $550,  as  the  husband 
and  trustee  of  his  said  wife,  and  have  said  sum  placed  as  a 
credit  on  said  Boone's  note,  or  in  some  way  cause  said  sum 
to  be  credited  on  said  note  ;  and  in  pursuance  of  said  agree- 
ment, complainant  did  receipt  said  administrator  de  bonis  non 
for  said  sum  of  money,  as  a  part  of  his  wife's  share  of  said 
estate,  and  caused  said  note  to  be  credited  with  said  sum ; 
and  in  this  way  and  manner  complainant  made  full  payment 
to  said  Boone  for  the  lands  so  purchased  of  him.  At  the 
time  his  trade  for  said  lands  was  finally  consummated,  he 
made  full  payment  for  said  lands,"  as  stated,  "  and  was  placed 
by  Boone  in  possession  of  the  same,  and  continued  in  the 
uninterrupted  possession  thereof  until  the  spring  of  the  year 
1877,  when   he  was  dispossessed  by  said  Daniel   Sandlin," 
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under  a  judgment  obtained  "in  some  sort  of  proceeding 
instituted  in  a  justice's  court." 

On  the  16th  January,  1876,  Boone  executed  a  mortgage  to 
Sawyers  and  Gamble,  on  all  the  lands  purchased  by  him  at 
his  own  sale,  to  save  them  harmless  against  liability  as  his 
sureties  on  the  note  given  for  the  purchase-money.  This 
mortgage,  a  copy  of  which  was  made  an  exhibit  to  the  bill, 
contained  a  power  of  sale,  public  or  private,  at  the  option  of 
the  mortgagees,  if  Boone  failed  to  pay  the  debt,  with  interest 
and  costs,  at  any  time  before  judgment  was  rendered  on  the 
note.  At  the  January  term,  1877,  of  the  Circuit  Court  of 
said  county,  the  administrator  de  bonis  non  obtained  a  judg- 
ment on  the  note,  against  all  the  makers,  for  $910,  being  the 
balance  due,  with  interest,  after  deducting  the  credit  of  §550. 
"  On  the  16th  January,  1877,  said  administrator  de  bonis  non^ 
under  an  order  of  said  Probate  Court,  executed  and  delivered 
a  deed  of  conveyance  to  said  Boone.  Subsequent  to  the 
rendition  of  said  judgment  on  said  note,  and  in  the  early 
part  of  the  year  1877,  said  Sawyers,  one  of  said  mortgagees, 
under  and  by  virtue  of  said  mortgage,  sold  and  conveyed 
said  lands  to  said  Daniel  Sandlin,  in  consideration  of  the 
amount  then  due  on  said  judgment,  and  placed  him  in  pos- 
session of  said  land.  At  the  time  said  judgment  was  ren- 
dered on  said  note,  and  at  the  time  said  deed  was  made  by 
Sawyers  to  Sandlin,  the  defendants  in  said  judgment  were 
solvent,  and  able  to  pay  the  full  amount  of  said  note,  prin- 
cipal aud  interest.  Your  orator  represents  that,  at  the  time 
said  mortgage  was  executed  by  Boone  to  Sawyers  and  Gam- 
ble, there  was  no  liability  resting  on  said  sureties  :  that  the 
administrator,  having  purchased  the  lands,  could  not  make  a 
note  for  the  purchase-money,  payable  to  the  heirs  of  the 
estate  ;  that  the  law  presumed  the  same  to  have  been  paid  at 
the  expiration  of  twelve  months  from  the  day  of  sale,  and 
said  administrator  and  the  sureties  on  his  official  bond  were 
legally  bound  for  his  said  purchase  :  the  right  to  sue  and  be 
sued  vesting  in  the  same  person,  the  debt  was  extinguished. 
Your  orator  represents  that,  if  said  sureties  on  said  note  were 
bound  for  any  part  of  the  same,  they  were  bound  for  the 
iwhole ;  and  they  have  availed  themselves  of  said  payment 
of  $550,  made  by  your  orator  as  aforesaid,  and  yet  have 
attempted  in  every  possible  way  to  deprive  him  of  any  part 
of  said  land.  Orator  was  in  possession  of  said  lands,  so 
purchased  by  him  from  said  Boone,  claiming  them  as  his 
own,  at  the  time  said  Sandlin  claims  to  have  purchased  from 
said  Sawyers ;  and  he  purchased  said  lands  from  said  Boone 

bona  fide,  on  the  —  day  of ,  1875,  and  made  full  payment 

for  the  same,  and  being  placed  in  possession  thereof  by  said 
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Boone,  your  orator  thus  acquired  a  perfect  equity  to  said 
lands."  The  bill  prayed,  on  these  facts,  that  the  legal  title 
to  the  lands  bought  by  the  complainant  from  Boone  might, 
by  the  decree  of  the  court,  be  divested  out  of  the  defendants, 
and  vested  in  him  ;  that  he  be  placed  in  possession  ;  and  for 
other  and  further  relief,  under  the  general  prayer. 

Sawyers  and  Sandlin  filed  a  joint  demurrer  to  the  bill  for 
want  of  equity,  assigning  as  causes  of  demurrer — 1st,  that 
the  complainant  showed  no  right  or  interest  in  himself ;  2d, 
that  the  right  to  relief,  if  any  existed  on  the  facts  alleged, 
was  in  the  complainant's  wife ;  and,  3d,  that  the  bill  did  not 
allege  or  show  that,  at  the  time  of  the  execution  of  the  mort- 
gage, the  defendants  had  any  knowledge  or  notice  of  any 
right  or  claim  on  the  part  of  the  complainant  to  the  lands  in 
controversy.  The  chancellop  overruled  the  demurrer,  and 
held  that  the  bill  contained  equity ; .  and  his  decree  is  now 
assigned  as  error. 

Geo.  H.  Parker,  and  Hamill  &  Dickinson,  for  appellant. 

Jno.  W.  Inzer,  contra. 

SOMERVILLE,  J.— The  wife  of  the  appellee,  Mrs.  Baker, 
was  an  indispensable  party  to  the  bill,  either  as  complainant 
or  defendant.  If  the  husband  converted  her  statutory  sepa- 
rate estate,  and  made  the  purchase  of  the  land  in  his  own 
name,  no  one  except  the  wife  could  complain  of  his  effort 
to  enforce  specific  performance  against  the  vendor,  by  com- 
pelling a  conveyance  by  deed  directly  to  himself.  Yet,  as 
she  could  and  might  object  to  the  transaction,  and  elect  to 
claim  a  conveyance  to  herself  instead,  she  should  have  been 
made  a  party  to  the  suit,  both  for  her  own  protection,  and 
that  of  Boone  and  his  co-defendants,  who  were  liable  to  be 
harassed  by  another  suit  about  the  same  subject-matter. 
If  she  freely  assented  to  the  purposes  of  the  bill,  she  was  a 
proper  party  complainant;  otherwise,  she  should  have  been  • 
made  a  defendant. — Pitts  v.  Poidedae,  56  Ala.  147 ;  Michan 
and.  Wife  v.  Wyoit,  21  Ala.  813 ;  Hitchcock  v.  U.  S.  Bank, 
7  Ala.  388. 

The  objection  raised  by  the  demurrer  is,  that  Mrs.  Baker 
was  a  necessary  party  complainant  only,  and  not  defendant. 
Yet,  where  a  party  is  so  indispensable  that  the  cause  cannot 
be  properly  disposed  of  without  his  presence,  the  objection 
need  not  be  raised  by  plea  or  demurrer,  but  may  be  made  at 
the  hearing,  or  on  error,  or  may  be  taken  by  the  court  ex 
mero  motu.—Prout  v.  Hoge,  57  Ala.  28;  1  Brick.  Dig.  754, 
§1706. 
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The  appellee,  Baker,  was  the  purchaser  of  a  mere  equi- 
table, and  not  of  a  legal  title  ;  yet  his  possession  of  the  land 
was  a  fact  that  charged  all  subsequent  purchasers  with  notice, 
and  was  equivalent  to  registration. — Brunson  and  Wife  v. 
Brooks,  at  the  present  term.  His  equity  would,  therefore, 
be  superior  to  that  acquired  by  the  appellants,  Sawyers  and 
Gamble,  under  their  mortgage  from  Boone,  if  his  purchase 
and  possession  were  prior  to  such  mortgage,  and  he  paid  the 
purchase-money  before  it  was  executed  and  delivered,  which 
time  is  stated  to  be  January  16th,  1876.  The  bill,  however, 
was  defective,  in  failing  to  state  these  facts  with  sufficient 
clearness. 

Other  questions  are  discussed  by  counsel ;  but  no  other 
points  than  those  above  determined  are  properly  raised  for 
our  consideration  by  the  record.  For  these  reasons,  the 
demurrer  was  improperly  overruled,  the  decree  of  the  chan- 
cellor is  reversed,  and  the  cause  remanded. 


Moore  v.  Winston's  Adm'r. 

Bill  in  Equity  by  Administrator  of  Insolvent  Estate,  to  remove 
Settlement  from  Probate  Court,  and  establish  Defense  against 
Creditor's  Claim. 

1.  Probate  Court ;  nature  of  jurisdiction. — The  Probate  Conrt  is  a  court  of 
law,  and  does  not  possess  chancery  powers. 

2:  Insolvent  estates;  removal  of  settlement  info  equity. — In  the  settlement  of 
insolvent  estates,  cases  may  arise  in  which  the  Probate  Court,  by  reason  of  the 
want  of  equitable  jurisdiction,  can  not  administer  adequate  relief;  but  it 
requires  a  clear  and  strong  case  to  justify  the  transfer  of  such  settlement  into 
the  Chancery  Court. 

3.  Same;  filing  claims,  and  objections  thereto. — When  a  claim  against  an 
insolvent  estate  has  been  filed  within  the  period  prescribed  by  the  statute,  and 

•  no  objection  to  its  allowance  is  filed  within  the  time  allowed  for  filing  objec- 
tions (Code,  §§  2568,  2575),  no  objection  to  its  validity  or  amount,  as  affected 
by  matters  existing  at  the  expiration  of  the  period  allowed  for  filing  claims, 
can  afterwards  be  entertained  by  the  Probate  Court. 

4.  Same;  equitable  relief  against  alloivance of  claim  not  objected  to. — No  objec- 
tion having  been  filed,  within  the  prescribed  period,  to  the  allowance  of  a 
claim  duly  filed,  if  the  administrator  afterwards  asks  equitable  relief  against 
its  allowance,  he  must  show  a  state  of  facts  which  would  entitle  him  to  relief 
against  a  judgment  at  law  ;  that  is,  he  must  show  fraud  by  the  creditor,  mis- 
take, or  accident,  and  must  negative  negligeflce  on  his  own  part. 

5.  Same;  same. — An  administrator  having  placed  in  an  attorney's  hands, 
for  collection,  settlement,  or  .compromise,  certain  notes  given  for  the  purchase- 
money  of  lands,  and  constituting  a  lien  on  the  lands,  though  the  principal  and 
his  sureties  were  insolvent ;  and  the  attorney  having  settled  the  debt  with  one 
of  the  sureties,  who  had  taken  the  land  from  his  principal,  and  promised  to 
pay  the  notes,  by  agreeing  to  take  back  the  land  in  satisfaction  of  the  debt,  and 
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to  snrrender  the  notes  to  said  surety ;  which  settlement  was  ratified  and 
approved  by  the  administrator,  and  the  lauds  accordingly  surrendered,  but  the 
notes  were  not  delivered  up  to  the  suretj' ;  and  the  attorney's  receipt  for  the 
notes  was  afterwards  filed  by  the  administrator,  as  a  claim  against  the  insolv- 
ent eslate  of  the  principal  debtor,  who  died  after  the  compromise  was  effected 
by  the  attorney ;  held,  that  the  administrator  de  boiiis  nnn  of  the  insolvent 
estate,  who  was  appointed  only  four  days  before  the  expiration  of  the  period 
allowed  for  filing  objections  to  claims,  and  did  not  tile  any  objections  to  the 
allowance  of  said  claim,  could  not  obtain  equitable  relief  against  the  claim, 
because  the  attorney  and  the  surety,  to  whom  lie  applied  for  information,  both 
assured  him  that  the  notes  had  been  settled  and  discharged. 

6.  Atlorney-at-law ;  duty  as  to  filing  claims  against  Uisolvent  estate. — It  is  not 
the  duty  of  an  attorney,  having  a  claim  for  collection,  to  file  it  as  a  claim 
against  the  estate  of  the  debtor,  afterwards  declared  insolvent. 

Appeal  from  the  Chancery  Court  of  Franklin. 

Heard  before  the  Hon.  H.  0.  Speake. 

The  bill  in  this  case  was  filed  on  the  19th  September,  1879, 
by  Lewis  B.  Thornton,  as  the  administrator  de  bonis  non  of 
the  insolvent  estate  of  Thomas  E.  Winston,  deceased,  against 
James  E.  Moore  ;  and  sought  to  remove  the  settlement  of 
said  insolvent  estate  into  equity,  and  to  establish  an  equita- 
ble defense  against  a  claim  held  by  said  James  E.  Moore,  who 
had  purchased  the  claim  from  one  A.  W.  Ligou,  as  adminis- 
trator of  the  estate  of  Isaac  H.  Walker,  deceased.  The 
case  is  brought  to  this  court  by  the  defendant,  on  appeal 
from  the  decree  of  the  chancellor,  overruling  a  demurrer  to 
the  bill  for  want  of  equity  ;  and  the  overruling  of  the  demur- 
rer, on  the  several  grounds  specially  assigned,  is  the  only 
matter  assigned  as  error. 

A  former  case  between  the  same  parties,  and  involving 
substantially  the  same  facts,  was  before  this  court  at  its  De- 
cember term,  1878,  on  appeal  by  the  administrator  from  a 
decree  rendered  by  the  Probate  Court  of  Franklin,  disallow- 
ing the  defense  here  set  up  against  the  claim  filed  by  said 
Moore  against  the  insolvent  estate  of  said  Winston  ;  and  the 
bill  in  this  case  was  filed  after  the  decision  of  this  court  on 
the  former  appeal. —  Thornton  v.  Moore,  61  Ala.  347-54.  Said 
Winston  died  in  August,  1869,  and  letters  of  administration 
on  his  estate  were  granted  by  the  Probate  Court  of  Franklin, 
on  the  22d  October,  1869,  to  R.  B.  Lindsay,  who  reported 
the  estate  insolvent,  and  it  was  so  declared  by  said  Probate 
Court  on  the  18th  April,  1872.  Lindsay,  according  to  the 
allegations  of  the  bill,  "  ceased  to  be  administrator  of  said 
estate  on  the  12th  May,  1873,"  and  Thornton,  the  complain- 
ant in  this  suit,  "  was  appointed  administrator  de  bonis  non  on 
the  14th  April,  1873."  On  the  17th  September,  1872,  a  claim 
was  filed  against  said  insolvent  estate,  duly  verified  by  affida- 
vit, by  A.  W.  Ligon,  as  the  administrator  of  the  estate  of 
Isaac  H.  Walker,  deceased,  which  was  thus  entered  on  the 
schedule   of  claims  in  the  Probate  Court ;    "A.  W.  Ligon, 
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administrator  of  I.  H.  Walker,  files  the  receipt  of  attorneys, 
W.,  L.  B.  &  J.  W.  Cooper,  for  three  several  notes  made  by 
T.  E.  Winston  et  al.,  due  to  W.  H.  Price,  administrator  of  I. 
H.  Walker,  each  for  $802.72,  bearing  interest  from  date,'  De- 
cember, 1860;  one  due  December  17,  '61 ;  one  December  17, 
'62,  and  one  December  17,  '63."  The  attorneys'  receipt,  thus 
filed,  was  dated  the  17tli  March,  1869,  and  in  these  words : 
"  We  have  this  day  received  of  Abner  W.  Ligon,  administra- 
tor de  bonis  non  of  the  estate  of  Isaac  H.  Walker,  three  sev- 
eral sealed  notes  made  by  Thomas  E.  Winston,  John  A.  Steele, 
and  William  A.  Peet;  each  due  on  the  face  to  W.  H.  Price, 
administrator  of  the  estate  of  Isaac  H.  Walker,  and  each  for 
$802.72 ;  each  bearing  interest  from  date,  and  dated  Decem- 
ber, 1860;  one  due  I'Zth  December,  1861,  one  due  17th  De- 
cember, 1862,  and  one  due  17th  December,  1863 ;  which  we 
hold  for  collection  as  attorneys;"  signed  by  said  attorneys. 

Isaac  H.  Walker,  to  whose  administrator  the  notes  speci- 
fied in  said  receipt  were  made  payable,  died  prior  to  May,  1860; 
and  in  October,  1860,  W.  H.  Price,  to  whom  letters  of  admin- 
istration on  the  estate  had  been  granted,  obtained  an  order 
from  the  Probate  Court  to  sell  the  lands  for  the  payment  of 
debts.  The  sale  was  made  on  the  17th  December,  1860,  said 
Thomas  E.  Winston  becoming  the  purchaser ;  and  he  gave 
said  three  notes  for  the  purchase-money,  according  to  the 
terms  of  the  sale,  with  said  Steele  and  Peet  as  his  sureties. 
On  the  11th  May,  1875,  Ligon,  as  administrator  de  bonis  non 
of  Walker's  estate,  obtained  an  order  to  sell  certain  unsettled 
claims  due  to  said  estate ;  at  which  sale,  James  E.  Moore 
became  the  purchaser  of  the  notes  specified  in  said  attorneys' 
receipt,  as  the  bill  alleged,  "for  $50";  and  no  objection  to 
the  allowance  of  the  claim,  as  filed  against  the  insolvent  estate 
of  Winston,  having  been  interposed  within  twelve  months 
after  the  declaration  of  insolvency,  the  Probate  Court  refused 
to  entertain  an  objection  on  the  part  of  the  administrator, 
founded  on  the  facts  hereinafter  stated  ;  and  its  decree  was 
affirmed  by  this  court  on  appeal,  as  shown  by  the  report  of 
the  case,  supra.  Thereupon,  the  administrator  filed  the  bill 
in  this  case,  seeking  to  remove  the  settlement  of  the  estate 
into  the  Chancery  Court,  and  to  establish  an  equitable  defense 
against  the  allowance  of  the  claim,  on  the  grounds  shown  by 
the  following  allegations : 

"  Said  Thomas  E.  Winston,  some  time  before  his  death, 
turned  the  said  purchase  over  to  said  John  A.  Steele,  one  of 
his  sureties  on  said  notes,  who  undertook  and  agreed  to  pay 
the  purchase-money  for  said  lauds,  and  to  take  the  lands ; 
and  he  went  into  possession  of  the  same.  After  this,  said 
Steele  and  Peet  became  bankrupt,  and  totally  insolvent,  and 
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unable  to  pay  anything  on  said  notes  ";  and  Winston's  estate 
having  been  afterwards  declared  insolvent,  on  the  18th  April, 
187'2,  as  above  stated,  "  all  the  makers  of  said  notes  became 
and  were  totally  insolvent  and  unable  to  pay."  "While  said 
Ligon  was  such  administrator  of  said  Walker's  estate,  he 
placed  said  notes  in  the  hands  of  William  Cooper,  esq.,  prac- 
ticing attorney  in  said  county,  for  collection,  management, 
compromise,  or  adjustment,  as  said  Cooper  might  deem  best ; 
for  which  said  notes,  said  Cooper  gave  said  Ligon  a  receipt 
in  the  name  of  his  firm,  a  copy  of  which"  is  above  set  out. 
"All  the  makers  of  said  notes  were  at  this  time  utterly  insolv- 
ent ;  and  the  vendor's  lien  yet  existing,  and  being  the  only 
prospect  by  which  to  collect  said  notes,  said  Cooper,  as  attor- 
ney of  said  administrator,  took  the  said  land  back  from  said 
Steele,  who  had  possession  thereof,  and  agreed  to  give  up  the 
notes  to  said  Steele,  as  all  that  could  be  collected,  and  there- 
after held  said  notes  in  his  hands  for  said  Steele,  and  as  his 
property ;  and  this  was  done  with  the  agreement  of  said  Ligon, 
who  agreed  with  said  Steele  that  he  ratified,  sanctioned,  and 
agreed  to  whatever  said  Cooper,  his  attorney,  might  do  in  the 
premises  in  the  settlement  of  the  matter.  Tlie  taking  back 
of  said  lands  from  Steele,  in  satisfaction  of  said  notes,  will 
appear  from  a  paper  written  by  said  Cooper  to  said  Steele,  in 
iNJarch,  1869;  a  copy  of  which  is  herewith  exhibited,"  being 
a  letter  written  by  Cooper  to  Steele,  dated  March  3d,  1869, 
and  proposing  to  take  back  the  land  io  full  satisfaction  of  the 
notes.  "  Thus  said  notes  were  fully  satisfied  and  extinguished 
in  1869,  and  held  by  said  Cooper  as  Steele's  property  ;  and 
said  lands  were  given  up  by  said  Steele,  and  were  afterwards 
rented  by  him  for  one  year,  and  $160  as  rent  of  the  same  paid 
by  him  to  said  Cooper  as  attorney  of  Ligon." 

"On  the  day  ordtor  was  appointed  a.dmimstra,toY de  bonis  non 
of  said  Winston's  estate,  April  14,  1873,  he  examined  the 
papers,  records  of  said  court,  and  claims  filed  against  said 
estate,  for  the  purpose  of  filing  objections  to  any  claim  it 
might  be  necessary  to  object  to,  this  being  just  four  days 
before  the  expiration  of  the  twelve  months  after  insolvency, 
the  period  allowed  by  law  for  filing  objections ;  and  upon 
such  examination,"  he  found  the  entry  above  copied,  relative 
to  the  claim  filed  by  Ligon.  "Orator  then  inquired  of  S.  S. 
Anderson,  at  that  time  the  probate  judge  of  said  county,  for 
said  attorney's  receipt ;  and  said  Anderson  then  made  a  care- 
ful examination  for  it  in  his  office,  in  the  presence  of  orator, 
and  stated  to  orator  that  it  could  not  be  found,  and  he  did 
not  know  where  it  was.  Orator  also,  at  the  same  time,  made 
search  for  it,  and  could  not  find  said  receipt,  nor  the  said 
notes,  and  could  find  nothing  but  the  above  memorandum. 
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At  the  same  time,  orator  inquired  of  said  Lindsay,  the  former 
administrator,  who  stated,  that  the  claim  had  been  settled — 
that  the  land  was  given  up  by  said  Steele,  and  the  notes  were 
given  up  to  him ;  and  orator  returned  on  that  day  to  Tus- 
cumbia.  On  the  next  Monday,  April  16,  1873,  orator  went 
with  said  Steele  and  Lindsay  to  the  office  of  said  Cooper, 
and  Steele  told  me  the  same  thing ;  and  upon  inquiry  of  said 
Cooper,  attorney  for  said  Ligon,  he  told  orator  that  he  had 
taken  back  the  land  from  said  Steele,  in  satisfaction  of  said 
notes,  and  was  to  give  them  up  to  him  ;  that  he  held  them 
for  said  Steele,  and  they  were  at  his  house,  and  he  would 
bring  them  down  and  hand  them  to  him  ;  that  the  whole 
matter  was  fully  settled,  and  the  notes  satisfied.  This  was 
on  the  16th  April,  1873,  in  presence  of  myself,  said  E.  B. 
Lindsay,  John  A.  Steele,  William  Cooper,  and  L.  B.  Cooper : 
and  said  William  Cooper  then  told  orator,  that  he  would  not 
be  further  troubled  about  the  claim — that  it  was  settled,  and 
would  not  be  attempted  to  be  enforced  against  said  estate  ; 
that  he  held  the  notes  for  Steele,  and  would  give  them  up  to 
him.  All  which  information  from  said  Cooper  caused  orator 
to  do  nothing  further  in  said  matter ;  and  orator  charges  and 
alleges  that  it  was  this  information  from  sajd  Cooper  that 
caused  hira  to  do  nothing  further,  and  orator's  action  was 
thus  entirely  controlled  by  said  Cooper,  said  Ligon's  attorney 
in  the  matter."  At  the  sale  by  Ijigon,  under  the  decree  of 
the  Probate  Court,  "  of  certain  personal  assets  consisting  of 
uncollected  claims,  on  the  11th  May,  1875,  said  James  E. 
Moore  purchased  said  notes  for  $50,  when  the  amount  due 
on  them,  with  interest,  exceeded  $5,000,  and  said  Moore  noti- 
fied orator  of  his  said  purchase,  at  which  orator  was  greatly 
surprised,  as  he  believed,  and  so  charges,  that  said  notes  were 
fully  satisfied  long  before  said  sale  ;  and  orator  charges  that 
said  notes  were  illegally  and  wrongfully  sold,  as  they  were 
fully  satisfied,  as  orator  had  been  informed  by  said  Cooper, 
attorney  for  said  Ligon ,  and  said  Ligon  knew  the  same  at 
time  of  said  sale,  as  orator  is  informed  and  believes,  and  so 
charges  the  fact  to  be.  After  said  notes  came  into  said 
Moore's  hands  by  purchase,  when  it  was  too  late  to  file 
exceptions,  orator  again  searched  for  said  attorney's  receipt, 
with  said  S.  S.  Anderson,  and  it  could  not  be  found  in  said 
Anderson's  office  ;  and  orator  never  saw  it,  until  March  2d, 
1877,  the  day  of  trial,  when  said  Moore,  or  his  attorney,  placed 
it  on  the  table  in  said  office." 

On  the  filing  of  the  bill,  a  temporary  injunction  was  granted 
by  the  chancellor.  Tlie  defendant,  without  answering,  filed 
a  demurrer  to  the  bill  for  want  of  equity,  specially  assigning 
fourteen  grounds  of  demurrer.     The  chancellor  overruled  the 
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demurrer,  and  held  that  the  bill  contained  equity ;  and  hia 
decree  overruling  the  demurrer,  from  which  the  appeal  is 
taken,  is  here  assigned  as  error. 

J.  B.  Moore,  and  D.  P.  Lewis,  for  appellant. — All  objections 
to  the  validity  or  justice  of  claims  filed  against  an  insolvent 
estate,  whether  on  legal  or  equitable  grounds,  must  be  filed 
within  the  period  prescribed  by  the  statute  ;  and  if  no  objec- 
tions are  filed  within  the  prescribed  period,  none  can  after- 
wards be  interposed,  at  least  on  grounds  which  existed  before 
the  expiration  of  that  period  :  the  validity  and  justice  of  the 
claim  are  then  conclusively  established,  as  b3  a  judicial 
decree,  and  the  owner  has  a  clear  right  to  have  it  allowed. 
Thames  v.  Herbert,  61  Ala.  344 ;  Thornton  v.  Moore,  61  Ala. 
251 ;  'iO  Ala.  772  ;  33  Ala.  457.  This  is  the  condition  of  the 
appellant's  claim,  and  its  allowance  can  not  be  disputed,  on 
grounds  which  might  have  been  made  available  by  objections 
duly  filed  in  the  Probate  Court.,  unless  the  complainant  can 
establish  facts  on  which  he  could  enjoin  the  collection  of  a 
judgment  at  law,  on  account  of  defenses  which  were  available 
at  law,  but  which  were  not  presented  in  that  court.  In  such 
cases,  the  complainant  is  required  to  show  accident,  mistake, 
or  fraud  on  the  part  of  his  adversary,  and  to  negative  laches 
on  his  own  part. — Allm.an  v.  Owen,  31  Ala.  171,  and  authorities 
cited  in  1st  Brickell's  Digest,  666,  §  376.  There  is  no  allega- 
tion in  the  bill  which  establishes  fraud,  accident,  or  mistake. 
The  administrator  of  the  insolvent  estate  was  not  bound  by 
the  representations  of  his  attorney,  whose  agency  had  long 
ceased  ;  and  it  is  not  even  alleged  that  he  had  knowledge  of 
such  representations.  If  the  complainant  chose  to.  rely  on 
these  representations,  instead  of  consulting  the  administrator 
himself,  he  was  guilty  of  legal  negligence.  On  the  statements 
of  the  bill,  be  had  four  days  within  which  to  file  objections  to 
the  claim  ;  and  he  seems  to  have  spent  them  industriously,  in 
search  of  information  from  every  body,  except  the  one  person 
who  could  have  given  it,  and  on  whose  statements  he  would 
have  been  justified  in  acting.  Nor  does  he  give  any  excuse 
for  the  failure  of  his  predecessor,  during  the  preceding  three 
months,  to  file  objections  to  the  claim.  The  bill  is  wanting 
in  equity,  and  the  demurrer  should  have  been  sustained. 

L.  B.  Thornton,  pro  se,  with  W.  Cooper,  and  Thos.  H. 
Watts,  conti  a. — The  administrator  had  authority  to  settle 
the  notes  by  compromise. — Code,  §  2505  ;  Baldwin  v.  Hatchett, 
56  Ala.  461 ;  Waring  v.  Leiois,  53  Ala.  615 ;  Jones  v.  Dyer, 
16  Ala.  221 ;  Jones  v.  BlalocJc,  31  Ala.  180 ;  Woolfork  v.  Sulli- 
van, 23  Ala.  448 ;  Shelton  v.  Carpenter,  60  Ala.  200.     The  notes 
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being  thus  satisfied  and  discharged,  they  never  ^ere  a  valid 
claim  against  the  estate.  The  complainant  attempted  to 
defend  against  their  allowance  in  the  Probate  Court,  but  his 
defense  was  not  successful. —  Thornton  v.  Moore,  61  Ala.  251. 
He  is,  then,  entitled  to  set  up  the  defense  in  equity,  unless  he 
has  been  guilty  of  negligence  in  presenting  his  defense,  or  of 
laches  in  invoking  the  interposition  of  equity.  The  bill 
affirmatively  shows  diligence  in  seeking  for  information,  dur- 
ing the  short  period  allowed  him  ;  and  that  his  failure  to  file 
objections  to  the  claim  was  caused  by  the  representations,  of 
the  administrator's  attorney,  on  which  he  had  a  right  to  rely, 
and  the  truth  of  which  is  not  controverted. — 3Iock  v.  Steele, 
34  Ala.  198.  The  facts  stated  bring  the  case  within  the  rule 
established  by  the  following  authorities  :  JFafers  v.  Creagh, 
4  S.  &  P.  410;  Lee  v.  Baird,  4  H.  &  Munf.  427  ;  Brooks  v. 
Whitson,  7  Sm.  <fe  Mar.  513 ;  Humphreif  v.  Bartee,  10  Sm.  & 
Mar.  282 ;  Bibb  v.  Hitchcock,  49  Ala.  468.  The  jurisdiction 
of  equity,  over  the  settlement  of  estates  of  deceased  persons, 
may  always  be  invoked,  when  the  powers  of  the  Probate 
Court  are  not  adequate  to  afford  full  relief. —  Gayle  v.  Single- 
ton, 1  Stew.  566  ;  Cherry  v.  Belcher,  5  Stew.  &  P.  133  ;  Scott 
V.  Abercrombie,  14  Ala.  270  ;  Leavens  v.  Butln\  8  Porter,  381 
Dement  v.  Boggess,  13  Ala.  140;  Blakey  v.  Blakey,  9  Ala.  391 
Hanley  v.  Hunley,  15  Ala.  91 ;  GonJd  v.  Hayes,  19  Ala.  438 
Steioart  v.  Steivart,  31  Ala.  207  ;  Sellers  v.  Sellers,  35  Ala.  235 
McNeill  V.  McNeill,  36  Ala.  109 ;  Moore  v.  Jjcseuer,  33  Ala.  237. 

STONE,  J. — The  Probate  Court  is  a  court  of  law,  not  a 
court  of  chancery ;  and  it  has  been  many  times  affirmed  in 
this  court,  that  that  court  does  not  possess  chancery  powers. 
1  Brick.  Dig.  440,  §§  182  to  189  ;  lb.  647,  §§  120,  123.  In  the 
settlement  of  insolvent  estates,  that  court  is  possessed  of  a 
speedy,  complete,  and  relatively  inexpensive  jurisdiction, 
which  is  exclusive,  unless  satisfactory  reasons  exist  and  are 
shown  why  that  court,  by  reason  of  its  want  of  equitable 
jurisdiction,  can  not  administer  equitable  relief.  It  should 
be  a  clear  and  strong  case  to  justify  the  transfer  of  the  settle- 
ment of  an  insolvent  estate  to  the  Chancery  Court.  Still, 
there  mav  be  cases  which  would  justify  it. — Hemphill  v.  Moody, 
64  Ala.  468 ;  Thames  v.  Herbert,  61  Ala.  340,  344. 

The  present  record  presents  the  case  of  a  pending  settle- 
ment of  an  in"Solvent  estate  in  the  Probate  Court.  Moore 
became  the  owner,  by  purchase,  of  certain  claims  against  the 
insolvent  estate,  which  had  been  filed  by  Ligon  as  the  admin- 
istrator of  Walker.  These  claims  were  filed  within  nine 
months  after  the  declaration  of  the  insolvency,  and  no  excep- 
tions were  filed  to  their  allowance  within  the  twelve  months 
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allowed  by  the  statute.  The  defense  set  up  against  the  allow- 
ance of  these  claims  was  payment,  or  accord  and  satisfaction, 
made  by  Steele,  a  co-maker  of  the  notes,  long  before  the 
report  of  insolvency ;  even  before  the  death  of  Winston,  the 
insolvent  intestate.  This  defense  against  the  allowance  of 
these  claims  was  attempted  to  be  made  in  the  Probate  Court, 
and  the  case  was  brought  here  for  revision. — Thornton  v. 
3Ioore,  61  Ala.  347.  We  held  the  fihng  was  sufficient,  and 
that  the  attempted  defense  was  unavailing.  We  said:  "The 
objection  to  the  claims,  in  the  form  of  a  plea  presented  by 
the  appellant,  was  not  filed  within  twelve  months  after  the 
declaration  of  insolvency,  and  the  matter  of  objection  existed 
when  the  claims  were  filed.  This  plea. was  stricken  from  the 
files,  on  the  motion  of  the  appellee,  and  we  think  properly." 
We  had  previously  said  in  the  same  case:  "The  allowance  of 
a  claim,  duly  filed  against  an  insolvent  estate,  is  a  right  the 
statute  secures  to  the  creditor,  unless  objections,  directed  to 
its  merits,  are  filed  within  twelve  months  after  the  declara- 
tion of  insolvency.  As  to  all  matters  of  objection  addressed 
to  the  validity  or  justness  of  the  claim,  which  exist  at  the 
expiration  of  the  period  prescribed  for  filing  objections,  this 
is  the  effect  of  the  statute.  But,  if  matters  subsequently 
occur,  which  are  a  valid  bar  to  the  demand,  or  which  deprive 
the  creditor  of  all  right  in  equity  and  good  conscience  to 
share  in  the  distribution  of  the  assets,  the  statute  does  not 
preclude  their  introduction,  and  they  may  be  shown  at  any 
time  before  a  final  decree  is  rendered  declaring  the  amount 
of  the  claim,  and  the  ratable  proportion  of  the  assets  to  which 
the  claimant  is  entitled." 

In  T homes  v.  Herbert,  61  Ala.  340,  we  said  :  "  The  statute 
requires  that,  if  no  opposition  to  a  claim  filed  is  made  by  the 
administrator,  or  by  any  other  creditor,  within  twelve  months 
after  the  declaration  of  insolvency,  by  filing  objections  thereto 
in  writing,  the  claim  must  be  allowed."— Code  of  1876,  §§  2574-5. 
The  allowance  of  the  claim,  in  the  absence  of  objection  within 
the  prescribed  time,  is  a  right  of  the  creditor  secured  by  the 
statute."  We  said,  also,  in  that  case  :  '*  The  same  policy 
which  demands  that,  within  a  particular  period,  the  claims 
should  be  filed,  requires  that  there  should  be  a  period,  within 
which  the  contestation  of  their  correctness  should  be  made." 
In  RamUe  v.  Carter,  62  Ala.  95,  104,  this  court  said  :  "  The 
ascertainment  of  the  validity  and  amount  of  the  demand  of  a 
creditor,  in  the  course  of  proceedings  in  insolvency  in  the 
Court  of  Probate,  has  all  the  attributes  of  a  judgment  in  -per- 
sonam against  the  personal  representative,  obtained  in  the 
regular  course  of  a  suit  at  common  law  by  a  creditor." 

The  result  of  the  foregoing  clear  principles  of  law  is,  that 
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although  the  defendant  below,  appellant  here,  had  not,  after 
the  reversal  here,  by  a  decree  of  the  Probate  Court,  estab- 
lished the  validity  and  amount.of  his  claim  against  the  insolv- 
ent estate,  and  hence  can  not  be  said  to  have  reduced  his 
claim  to  judgment,  yet  its  condition  was  such  that  its  validity 
and  amount  stood  proved  in  the  Probate  Court,  and  the 
administrator  had  lost  all  opportunity  to  defend  against  it, 
on  the  only  ground  of  defense  he  had.  This,  by  an  inexo- 
rable mandate  of  the  statute.  The  claim  of  appellant,  then, 
stands  on  as  high  grounds  as  a  judgment  at  law,  and  can  be 
assailed  only  on  the  principles  which  obtain  in  attempts  in 
equity  to  get  rid  of  judgments  at  law. 

The  claims  in  controversy  in  this  suit  were  placed  by  Ligon, 
as  administrator  of  Walker,  in  the  hands  of  Mr.  Cooper  as 
attorney,  with  authority  to  collect  or  arrange.  The  notes 
were  signed  by  three  persons,  each  of  whom  had  become 
insolvent,  and  two  of  them  were  adjudicated  bankrupts. 
Steele,  on  whom  the  duty  of  paying  the  notes  in  the  first 
instance  rested,  made  an  arrangement  with  Mr.  Cooper,  by 
which  he  surrendered  the  lauds,  in  the  purchase  of  which  the 
notes  were  given,  in  full  discharge  of  the  notes,  and  it  was 
agreed  that  the  notes  should  be  surrendered  to  Steele,  but 
they  never  were.  These  constitute  the  claim  in  controversy 
in  the  present  suit.  Long  after  the  adjustment  between 
Steele  and  Mr.  Cooper,  mentioned  above,  Ligon  filed  the 
claim  as  a  charge  against  Winston's  insolvent  estate.  We 
feel  authorized  to  assume  he  did  this  personally,  first,  because 
Mr.  Cooper's  receipt  for  the  notes  is  made  the  basis  of  the 
filing,  and  not  the  notes  themselves ;  and,  second,  because 
the  bill  avers  that  Ligon  filed  the  claims,  and  does  not  con- 
nect Mr.  Cooper  with  it  in  any  way.  It  is  not  made  the  duty 
of  an  attorney,  who  has  a  claim  for  collection,  to  file  it  as  a 
claim  against  the  estate  of  the  debtor,  afterwards  declared 
insolvent. — Stuhbs  v.  Beene,  37  Ala.  637. 

It  is  contended  for  appellee  that  the  assurances  of  Mr. 
Cooper,  given  to  Thornton,  the  administrator,  relieve  him 
from  all  imputation  of  neglect,  in  failing  to  file  exceptions  to 
the  allowance  of  this  claim.  3Iock  v.  Steele,  34  Ala.  198,  is 
relied  on  in  support  of  this  position.  The  cases  are  entirely 
dissimilar.  That  was  not  the  case  of  a  settlement  of  an 
insolvent  estate  between  the  administrator  and  the  creditors. 
True,  the  estate  had  been  declared  insolvent,  and  claims  had 
been  filed  against  it  as  such.  But,  when  the  settlement  came 
to  be  made,  the  creditors  had  been  paid  in  full,  and  a  surplus 
left  for  distribution.  When  the  final  settlement  and  distri- 
bution took  place,  the  distributees  proposed  to  except  to  a 
credit  Steele  claimed  for  a  debt  he  had  allowed  and  paid, 
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and  upon  a  representation  made  by  Steele,  they  allowed  the 
claim  to  pass  without  objection.  The  distributees  subse- 
quently filed  a  bill  against  Steele,  to  recover  from  him  this 
sum.  The  bill  charged  that  Steele,  "  upon  his  settlement  as 
administrator,  for  the  purpose  of  inducing  the  complainants 
not  to  object  to  the  allowance  of  the  credit,  represented  the 
correctness  of  the  credit,  and  stated  circumstances  out  of 
which  it  grew,  plainly  demonstrating  its  correctness;  that  the 
complainants,  who  were  ignorant  upon  the  subject,  upon  those 
representations,  forbore  to  object ;  that  the  contrary  of  the 
representations  was  true  to  such  an  extent,  as  to  destroy  the 
right  to  the  credit,  and  that  the  credit  was  allowed."  On 
appeal,  this  court  lield  the  bill  contained  equity.  It  will  be 
observed  that,  in  the  case  of  Mock  v.  Steele,  the  false  rep- 
resentation charged  was  made  by  Steele  himself.  In  the 
present  case,  the  representation  and  assurance  on  which  the 
complainant  alleges  he  relied,  when  he  abstained  from  filing 
exceptions  to  the  claim,  were  made  and  given  by  Mr.  Cooper. 
Neither  Ligon,  the  administrator,  nor  Moore,  the  defendant, 
is  charged  to  have  been  present,  or  to  have  had  anything  to 
do  with.  it.  It  is  not  even  charged  in  the  bill  that  Mr. 
Cooper  as.  attorney,  or  otherwise,  had  any  agency  in  filing 
the  claim  against  the  insolvent  estate.  On  the  contrary,  as 
we  have  shown  above,  this  service  was  performed  by  Ligon 
himself.  When  the  compromise  and  adjustment  were  con- 
cluded between  Steele  and  Mr.  Cooper,  his  services  under 
that  retainer  were  evidently  completed,  and  nothing  remained 
but  for  him  to  turn  over  to  his  client  the  fruits  of  his  profes- 
sional skill.  As  further  demonstration  of  the  correctness  of 
these  views,  Mr.  Cooper  is  one  of  the  counsel  for  Thornton 
in  this  suit.  No  one,  looking  at  the  facts,  would  question 
the  propriety  of  his  thus  appearing,  because  he  was  in  no 
way  connected  with  the  filing  of  this  claim. 

The  present  case,  then,  is  the  familiar  one  of  an  appeal 
to  the  Court  of  Chancery,  to  be  relieved  from  the  conse- 
quences of  a  failure  to  make  a  valid  legal  defense.  To  come 
within  the  rule,  the  party  complaining  must  show,  not  only 
that  he  had  a  valid  defense,  but  that  he  was  prevented  from 
making  it  by  the  fraud  of  the  opposite  party,  or  by  mistake 
or  accident,  unmixed  with  negligence  on  his  part.  The  party 
seeking  relief  must  negative  all  imputation  of  negligence. 
1  Brick.  Dig.  643,  §§  60,  et  seq.;  lb.  666,  §  376;  Weakly  v. 
Ourley,  60  Ala.  399;  Boioden  v.  Perdiie,  59  Ala.  409.  The 
bill  in  the  present  case  falls  very  far  short  of  the  rule. 
Gamble  v.  Jordan,  54  Ala.  432. 

We  are  aware  that  the  rule  we  invoke  works  hardly  in  this 
case.    It  is  better,  however,  to  maintain  a  sound  rule  in  its 
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integrity — one  which  has  withstood  the  scrutiny  and  assaults 
of  ages — than  to  destroy  or  weaken  it  to  relieve  a  hard  case. 
The  present  bill  is  without  equity ;  and  this  court,  proceeding 
to  render  the  decree  the  chancellor  should  have  rendered, 
doth  order  and  decree  that  the  injunction  heretofore  granted 
be,  and  the  same  is  hereby  dissolved.  In  the  further  progress 
of  this  cause,  the  chancellor  will  be  governed  by  the  prin- 
ciples declared  above. 
Reversed  and  remanded. 


Jones  V,  Pvillen. 

Statutory  Detinue  for  Steam  Engine  and  Mill  Machinery. 

1.  Verdict  for  plaintiff,  not  assessing  value  of  property:  when  available  on 
error. — The  failure  of  the  jury  to  assess  the  value  of  the  property  sued  for,  on 
returning  a  verdict  for  the  plaiutiff,  causes  no  injury  to  the  defendant,  and  is 
not  available  on  error  at  his  instance,  when,  by  the  execution  of  the  necessary 
bond  after  the  defendant's  failure  to  give  bond  (Code,  §§  2942-43),  the  plaintiff 
was  in  possession  of  the  property  sued  for. 

2.  Compromise;  breach,  and  wairer  thereof. — When  one  party  to  a  compro- 
mise is  required  to  give  his  note  for  a  specified  sum  to  the  other,  and  it  is 
stipulated  that  his  failure  to  pay  it  shall  render  the  compromise  inoperative, 
the  stipulation  is  intended  for  the  benefit  of  the  party  to  whom  the  note  is 
given,  and  may  be  waived  by  him  ;  and  if  he  elects  to  waive  it,  by  suing  to 
enforce  the  compromise,  the  defendant  cannot  set  it  up  to  defeat  the  action. 

3.  Same;  what  title  wUl  suppoit  action.— On  a  compromise  of  a  controversy 
respecting  the  right  to  certain  mill  machinery,  which  defendant  had  bought 
from  plaintiff,  on  credit,  and  which,  after  its  partial  destruction  by  fire,  he 
had  repaired  and  rebuilt  at  his  own  expense,  a  stipulation  in  a  note  given  by 
him  to  plaintiff,  that  the  title  to  the  machinery  "  is  to  vest  in  said  P  "  [plaintifTJ 
"until  said  sum  of  money  is  paid,"  gives  plaintiff  the  right  of  possession,  on 
which  he  may  maintain  an  action  to  recover  the  machinery. 

4.  Charge  referring  legal  question  to  jury.-  It  is  the  duty  of  the  court  to 
construe  a  written  instruqaent,  when  offered  in  evidence,  and  a  charge  referring 
its  construction  to  the  jury  is  erroneous  ;  yet,  if  the  construction  shonld  have 
been  against  the  party  excepting  to  the  charge,  it  is  error  without  injury. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Robert  M.  Fallen,  against 
Rufus  S.  Jones,  to  recover  certain  personal  property,  described 
as  "one  steam-engine,  boiler  and  fixtures,  one  grist-mill  and 
fixtures,  one  saw-mill  and  fixtures,  one  bolting-cloth  and 
smutter  attached  to  said  mill,  and  one  log-wagon,"  with 
damages  for  its  detention  ;  and  was  commenced  on  the  10th 
October,  1877.  On  the  commencement  of  the  suit,  the  plaintiff 
having  made  affidavit,  and  given  bond  as  by  law  prescribed, 
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the  sheriff  was  required  to  take  the  property  into  his  pos- 
session ;  and  the  defendant  having  failed  to  give  bond  witiiiu 
five  days,  the  property  was  delivered  by  the  sheriff  to  the 
plaintiff',  who  executed  the  necessary  bond. — Code,  §§  2942, 
2943.  On  the  trial,  it  appeared  that  the  plaintiff  sold  and 
delivered  to  the  defendant,  during  the  year  1872,  a  steam- 
engine  and  machinery  for  a  mill,  at  the  price  of  $1,800 ;  for 
which  amount  defendant  executed  his  two  promissory  notes, 
and  also  a  deed  of  trust  to  one  SandHn  as  trustee,  conveying 
the  mill,  machinery,  and  a  tract  of  land,  to  secure  the  pay- 
ment of  the  notes.  The  mill  was  soon  afterwards  burned 
down,  and  the  machinery  almost  totally  destroyed  ;  and  it 
was  rebuilt  and  repaired  by  the  defendant,  at  his  own  expense. 
A  controversy  arose  between  the  parties  as  to  their  respective 
rights  to  the  mill  and  machinery  as  rebuilt  and  repaired, 
which  was  compromised,  by  the  defendant  agreeing  to  pa}' 
plaintiff  $1,000,  one  half  payable  on  the  25th  December,  1875, 
and  1876,  respectively ;  and  he  executed  his  two  notes  to 
plaintiff,  each  for  $500,  dated  the  21st  January,  1875,  and 
payable  as  above  stated  ;  and  each  note  purported  on  its  face 
to  be  given  '*  for  steam,  saw  and  grist-mill,  the  title  to  vest  in 
said  Pullen  until  said  sum  of  money  is  paid,  with  interest." 
The  facts  in  reference  to  these  matters  are  thus  stated  in  the 
bill  of  exceptions : 

"  On  the  trial  of  said  cause,  the  plaintiff  offered  in  evidence 
two  instruments  in  writing  in  the  words  following,"  being  the 
defendant's  two  notes,  for  $500  each,  above  mentioned.  "  The 
defendant  objected  to  the  introduction  of  said  notes,  but  his 
objection  was  overruled  by  the  court,  and  he  excepted. 
Thereupon,  the  plaintiff  offered  other  evidence,  tending  to 
prove  that  he  sold  and  delivered  to  said  defendant,  during 
the  3'ear  1872,  a  certain  engine  and  machiner}'  for  running 
the  same,  and  a  saw-mill  thereto  attached,  for  about  $1,800, 
for  which  he  took  defendant's  notes ;  and  some  time  after- 
wards, the  defendant  conveyed  said  steam-engine,  mill  and 
fixtures,  with  a  certain  tract  of  land,  by  mortgage,  or  deed  of 
trust,  to  one  John  W.  Sandlin  as  trustee,  to  be  held  in  trust 
by  him  for  the  payment  of  said  debt,  but  the  personal  prop- 
erty thus  conveyed  was  left  in  the  possession  and  control  of 
said  defendant."  (The  deed  of  trust  is  here  set  out,  but  it 
requires  no  special  notice.)  "  Further  evidence  was  offered, 
tending  to  show  that,  not  long  after  the  making  of  said  deed 
of  trust,  the  house  and  structure  in  which  said  engine,  mill 
and  machinery  were  placed,  was  burned  down  and  destroyed 
by  fire,  except  the  saw,  and  was  reduced  to  a  mass  of  ruins, 
leaving  said  engine  and  machinery  a  mass  of  burned  and 
ruined  irons,  incapable  of  any  use  without  repairs,  and  not 
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worth  more  than  $150 ;  that  the  wreck  was  all  that  remained 
of  the  engine,  apparatus  and  m'ill  sold  by  plaintiff  to  defend- 
ant, and  conveyed  by  said  deed  of  trust  to  Sandlin ;  that 
defendant  afterwards  went  to  work,  and  refitted  the  engine 
and  mill  at  his  own  expense,  and  put  said  engine  and  mills  to 
going  again,  supplying  the  same  with  the  necessary  bands  to 
drive  the  machinery,  furnishing  a  Straub  grist-mill,  a  smut- 
machine,  bolt,  and  bolting-cloth,  all  at  his  own  expense,  and 
paid  for  the  same  with  his  own  money,  and  put  them  up 
in  his  mill-house  to  be  driven  by  the  refitted  engine ;  that 
plaintiff  never  furnished  any  of  the  machinery,  irons  and 
fixtures,  necessary  for  refitting  the  engine  after  the  fire,  but 
said  grist-mill,  smut-machine,  bolt  and  bolting-cloth,  and  all 
the  bands  and  apparatus  to  drive  said  mill  and  machinery, 
were  furnished  by  the  defendant,  and  belong  to  him  as  his 
own  property,  and  were  bought  with  his  own  money,  and 
were  not  the  property  of  the  plaintiff.  The  defendant  offered, 
also,  evidence  tending  to  show  that,  from  the  time  he  bought 
said  engine  and  mill  from  plaintiff,  as  before  stated,  he  never 
sold  the  same  back  to  plaintiff,  and  never  sold  the  grist-mill, 
smut-machine,  bolt  and  bolting-cloth,  or  any  of  the. apparatus 
and  fixtures  supplied  by  him,  as  his  own  property,  to  said 
plaintiff,  after  said  mill  was  burned  as  aforesaid. 

"Evidence  was  offered,  also,  tending  to  show  that,  some 
time  during  the  year  1875,  plaintiff  and  defendant  agreed 
upon  a  compromise  of  their  controversy  about  the  mill, 
engine,  and  apparatus  then  in  the  mill,  which  is  the  same 
property  now  sued  for,  when  the  plaintiff  agreed  that,  if  the 
defendant  (or  his  wife)  would  pay  off  and  remove  certain 
incumbrances  on  the  lot,  consisting  of  115  acres  or  there- 
abouts, on  a  part  of  which  the  mill  and  engine  were  situated, 
and  would  pay  plaintiff  $1,000,  as  shown  by  the  said  notes 
above  set  out,  then,  upon  such  removal  of  said  incumbrance, 
and  payment  of  said  sum  as  specified  in  said  notes,  the  said 
mortgage  (or  deed  in  trust  to  said  Sandlin)  was  to  be  released, 
and  all  of  plaintiff's  claim  on  or  to  said  engine,  mills  and 
machinery,  and  the  property  here  sued  for,  was  to  be  released 
to  said  defendant,  or  to  his  wife ;  but  said  releases  were  only 
to  take  effect  in  case  said  debt  of  $1,000,  with  interest  thereon, 
was  fully  paid.  Plaintiff  proved,  also,  that  if  said  $1,000, 
mentioned  in  said  notes,  was  not  paid,  the  compromise  was 
to  be  void,  to  be  held  for  naught,  and  of  no  effect.  Said 
debt  of  $1,000  was  never  paid,  nor  any  part  thereof ;  and  no 
part  of  said  debt  of  $1,800,  the  original  price  of  said  engine 
and  machinery,  mentioned  in  said  deed  of  trust  to  Sandlin, 
was  ever  paid.  Defendant  never  paid  plaintiff  any  money 
on  said  sale,  or  on  said  notes ;  and  defendant  had  been  put 
Vol.  lxvi. 
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in  possession  by  plaintiff,  under  said  sale  in  1872,  tod  bad 
never  been  put  out  of  possession  of  said  mill  and  machinery 
mentioned  in  said  deed  of  trust,  and  sued  for  in  this  action, 
until  he  was  put  out  of  possession  by  the  bringing  of  this 
suit. 

"  This  was,  in  substance,  all  the  evidence  delivered  and 
given  to  the  jury  on  the  trial  of  this  cause ;  and  on  this 
evidence,  the  court  charged  the  jury,  of  its  own  motion,"  as 
follows  :  1.  "  To  entitle  the  plaintiff  to  recover  in  this  action, 
he  must  have  eitlier  the  legal  title  to  the  property  sued  for, 
or  the  immediate  right  to  its  possession."  2.  "  If  the  jury 
believe,  from  the  evidence,  that  the  defendant  made  a  com- 
promise of  the  debt  and  mortgage  to  secure  it,  which  the 
plaintiff  held  against  him,  and  by  the  compromise  agreed  to 
pay  him  $500,  and,  by  an  instrument  in  writing,  vested  the 
title  to  the  property  in  the  plaintiff  until  the  .|500  was  paid  ; 
then,  if  the  money  has  not  been  paid,  and  the  time  of  pay- 
ment has  matured,  the  legal  title  is  in  the  plaintiff,  and  he  is 
entitled  to  recover."  3.  "  If  the  jury  find  for  the  plaintiff, 
they  must  ascertain  from  the  evidence  what  property  was 
vested  in .  him  by  the  instrument  in  writing,  and  in  their 
verdict  state  what  property  they  find  to  have  been  conveyed 
to  him,  and  also  the  value  of  it,  and  the  value  of  the  use  of 
it,  from  the  time  of  the  detention  to  this  time."  The  defend- 
ant duly  excepted  to  the  second  and  third  of  these  charges, 
and  also  to  the  following  charge,  which  the  court  gave  on  the 
request  of  the  jury  for  further  instructions,  "  as  to  the  legal 
effect  of  the  writing  purporting  to  be  a  note  for  $500,  and 
vesting  title  to  the  property  in  the  plaintiff  until  the  money 
was  paid,"  "  that  the  legal  effect  of  that  instrument  was  to 
vest  the  legal  title  to  the  property  mentioned  therein  in  the 
plaintiff,  and  entitled  him  to  recover,  if  the  money  had  not 
been  paid." 

The  jury  returned  a  verdict  for  the  plaintiff,. for  each  of 
the  articles  sued  for,  but  did  not  assess  their  alternate  value, 
and  judgment  was  thereon  rendered  for  the  plaintiff. 

The  several  rulings  of  the  court  to  which  exceptions  were 
reserved,  as  above  stated,  the  verdict  and.  judgment  thereon, 
are  now  assigned  as  error. 

Thos.  M.  Peters,  and  W.  P.  Chitwood,  for  appellant. 

C.  C.  Harms,  and  J.  S.  Clark,  contra. 

STONE,  J. — The  present  suit  is  a  statutory  action  for  the 
recovery  of  chattels  in  specie. — Code  of  1876,  §  2942.  The 
plaintiff  made  the  necessary  oath,  and  the  sheriff  took  pos- 
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session  of  the  property  under  the  writ.  The  defendant 
neglecting  or  failing  to  give  bond  for  the  delivery  of  the 
property,  if  cast  in  the  suit,  the  plaintiff  gave  bond,  under 
section  2943  of  the  Code,  and  received  the  possession  of  the 
property  sued  for.  The  plaintiff  was,  therefore,  in  possession 
of  the  property  when  the  cause  was  tried;  and,  succeeding 
in  the  action,  there  could  be  no  reason  for  assessing  its  value, 
either  separately  or  in  gross.  It  could  have  accomplished  no 
result  whatever,  and  the  defendant  was  in  no  sense  injured 
by  the  failure. — Miller  v.  Jones,  29  Ala.  174  ;  Ramho  v.  IVyatt, 
32  Ala.  363;  Lucas  v.  Daniels,  34  Ala.  188  ;  Hose  v.  Pearson, 
41  Ala.  687. 

2.  The  term  of  the  agreement  of  compromise,  that  it  (the 
compromise)  should  be  of  none  effect,  if  Jones  failed  to  pay 
the  notes,  was  a  stipulation  for  the  benefit  of  PuUen,  which 
he  alone  could  assert.  Failing  to  assert  it,  Jones  could  not, 
by  his  own  breach  of  promise,  claim  that  the  contract  was 
annulled.  By  asserting  a  right  of  action  under  the  substituted 
contract,  Pullen  elected  to  be  bound  by  it. — Stone  v.  Oover, 
1  Ala.  287 ;  Bass  v.  Gilleland,  5  Ala.  761 ;  Barbour  v.  Brookie, 
3  J.  J.  Marsh.  512. 

3.  There  is  nothing  in  the  objection,  that  plaintiff  fails 
to  show  a  right  to  maintain  the  present  suit.  "  The  title  to 
vest  in  said  Pullen,  until  said  sum  of  money  is  paid,"  is  the 
language  of  the  notes  executed  by  Jones.  This  gave  him 
the  right  to  the  possession,  and  will  support  the  present 
action. — 3Iartin  v.  Reed,  11  Com.  Bench,  N.  S.  730;  Larigton  v. 
Waring,  18  Com.  13.,  N.  S.  315  ;  Tucher  v.  Wilson,  1  P.  W.  261 ; 
Roper  V.  Lane,  11  Allen,  571. 

4.  The  third  charge  given  is  objectionable  in  form,  but  it 
did  no  injury.  The  court  ought  to  have  construed  the  recital 
in  the  notes,  as  giving  to  plaintiff  the  right  to  maintain  this 
suit,  if  the  notes  were  not  paid. — Taylor  v.  Kelly,  31  Ala.  59  ; 
Price  V.  Mazange,  lb.  701. 

Affirmed. 
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Newsoni  v.  Thornton. 

Bill  in  Equity  by  Executor  against  Legatees  Administrator, 
to  enjoin  Proceedings  in  Probate  Court  for  Becovery  of 
Legojcy. 

1.  Decedent's  estate;  removal  of  settlement  or  proceeding  into  equity. — The 
settlement  of  a  decedent's  estate,  or  other  proceedino;  connected  with  the 
administration,  can  not  be  removed  into  the  Chancery  Court  by  a  distributee, 
or  other  party  beuelicially  interested,  after  the  jurisdiction  of  the  Probate 
Court  has  attached,  unless  it  isshown  that  some  question  of  equitable  cognizance 
is  involved  which  the  Probate  Court  is  incompetent  to  determine  ;  and  it 
cannot  be  removed  into  the  Chancery  Court  by  the  personal  representative,  in 
any  case,  or  at  any  time,  without  the  assignment  of  some  special  equitable 
reason. 

2.  Legacy;  proceedings  to  recover,  and  defenses  by  executor.— An  executor 
can  not  enjoin  proceedings  in  the  Probate  Court  for  tlie  recovery  of  a  pecuniary 
legacy,  en  the  ground  that  he  made  a  tender  of  the  money  to  the  legatee,  who 
refused  to  receive  it,  and  that  he  was  afterwards  robbed,  without  negligence 
or  other  fault  on  his  part,  of  the  identical  money  tendered,  which  he  had  kept 
separate  and  apart :  these  defenses,  if  valid,  involve  simple  questions  of  fact, 
which  the  Probate  Court  is  competent  to  determine. 

.3.  Same;  tender  and  refusal,  and  subsequent  loss  by  robbery. — As  to  the  safe 
custody  of  the  assets,  even  money  assets  of  the  estate,  "  it  may  be  that  an 
executor  is  not  hold  to  the  extreme  liability  of  an  insurer,  and  there  is  much 
plausibility  in  the  defense  attempted  in  this  case"  (a  proceeding  for  the 
recovery  of  a  pecuniary  legacy,  the  defense  being-a  tender  and  refusal,  and 
subsequent  loss  by  robbery  of  the  identical  money);  but  the  burden  of  proving 
such  defense  rests  on  the  executor,  and  the  evidence  should  be  closely  scanned  ; 
and  the  legal  question  is  not  decided  in  this  case,  because  the  evidence  does 
not  satisfactorily  establish  the  alleged  robbery. 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  8th  February,  1870, 
by  Whitmell  R.  >«ewsom,  as  the  executor  of  the  last  will  and 
testament  of  Whitmell  Rutland,  deceased,  against  Lewis  B. 
Thornton,  as  the  administrator  of  the  estate  of  Eliza  W. 
Johnson,  deceased  ;  and  sought  to  enjoin  proceedings  in  the 
Probate  Court,  instituted  by  said  Thornton,  as  administrator, 
to  recover  a  pecuniary  legacy  bequeathed  to  his  intestate 
by  the  will  of  said  Rutland.  The  testator,  said  Whitmell 
Rutland,  died  on  the  25th  December,  1856.  By  his  last  will 
and  testament,  which  was  duly  proved  and  admitted  to 
probate  after  his  death,  he  bequeathed  to  Eliza  W.  Johnson, 
who  was  his  daughter,  "  two  thousand  dollars,  to  be  paid 
unto  her  as  soon  as  possible,  out  of  my  [his]  estate,"  and 
devised  and  bequeathed  all  the  residue  of  his  property,  con- 
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sisting  of  lands,  negroes,  &c.,  to  Mrs.  Penelope  M.  Newsom 
and  her  children,  she  also  being  his  daughter ;  giving  one 
half  of  the  lands  to  said  W.  R.  Newsom,  his  grandson,  who 
was  appointed  executor,  and  made  residuary  legatee  "  after 
the  payment  of  all  debts  and  specified  legacies."  Mrs.  Eliza 
^V.  Johnson,  as  the  bill  alleged,  refused  to  receive  the  legacy 
bequeathed  to  her,  when  tendered  by  the  executor,  and  filed 
a  bill  in  equity  to  set  aside  the  probate  of  the  will ;  which 
suit,  "  after  years  of  protracted  litigation,  terminated  on  her 
death,  by  dismissal  or  abatement."  On  the  4th  May,  1868, 
letters  of  administration  on  her  estate  were  granted  by  the 
Probate  Court  of  the  county  to  said  L.  B.  Thornton  ;  and  on 
.the  29th  November,  1869,  he  filed  his  petition  in  said  Probate 
Court  against  the  executor,  for  the  recovery  of  said  pecuniary 
legacy,  alleging  that  there  was  a  sufficiency  of  assets  in  the 
hands  of  the  executor  to  pay  it,  after  discharging  all  debts 
and  prior  charges.  The  grounds  on  which  the  executor 
sought,  by  his  bill  in  this  case,  to  enjoin  proceedings  under 
said  petition,  are  shown  in  the  following  allegations  : 

"  After  complainant  gave  bond,  and  entered  on  his  duties 
as  executor  of  said  Rutland's  will,  he  retained  in  his  hands, 
of  the  assets  of  said  estate,  the  sura  of  $2,000  in  American 
gold  coin,  for  the  express  purpose  of  paying  off  said  legacy 
to  said  Eliza  W.  Johnson,  and  proposed  and  offered,  both 
before  and  after  the  probating  of  said  will,  to  pay  the  said 
legacy  to  her,  but  she  positively  refused  to  receive  or  accept 
it;  and  complainant  avers  that  he  continued  to  hold  said 
legacy  in  hand,  for  the  said  Eliza  W.  Johnson,  after  the 
commencement  of  the  late  civil  war,  and  on  one  occasion, 
after  said  war  had  been  going  on  for  months,  offered  to  pay 
said  legacy  to  her,  and  insisted  on  her  acceptance  of  the 
same,  and  stated  to  her  that  the  times  were  perilous  and 
uncertain,  and  that  she  had  better  take  the  $2,000,  as  he  did 
not  like  to  take  the  responsibility  and  hazard  of  keeping  said 
legacy ;  but  it  was  all  to  no  purpose,  as  she  persistently  and 
continuously  refused  to  accept  said  legacy.  And  complain- 
ant alleges  that,  after  he  thus  tendered  to  said  defendant's 
intestate  said  $2,000  in  American  gold  coin,  in  discharge-  of 
said  legacy,  and  after  her  refusal  to  accept  the  same,  he 
separated  said  $2,000  from  the  bulk  of  said  testator's  estate, 
and  laid  the  same  away  in  his  safe,  and  kept  the  same  for 
said  defendant's  intestate  ;  and  that  afterwards,  while  it  was 
so  situated  in  his  safe,  during  the  said  civil  war,  it  was  taken 
by  an  armed  force  of  men  in  the  garb  of  Federal  soldiers, 
who  plundered  his  house,  and  was  thereby  wholly  lost ;  and 
said   $2,000,  so  taken  and  carried  off,  was  the  same   money 

which  complainant  had  offered  to  pay  to  the  said   Ehza  W,, 
Vol.  lxvi. 
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and  said  robbery  and  plundering  were  wholly  beyond  com- 
plainant's power  of  prevention,  and  said  $2,000  was  thus 
totalh'  lost."  The  bill  contained,  also,  other  allegations,  which 
are  not  material  to  the  decision  of  the  case  as  here  presented. 
The  defendant  demurred  to  the  bill,  assigning  specially  as 
ground  of  demurrer,  with  other  things,  "  that  all  and  every 
the  matters  and  things  complained  of  in  said  bill  are  matters 
'which  may  be  tried  and  determined  at  law,  and  with  respect, 
to  which  complainant  is  not  entitled  to  any  relief  in  a  court 
of  equity."  The  cause  being  submitted  for  decree  on  the 
demurrer,  and  also  for  final  decree  on  the  pleadings  and 
proof,  the  chancellor  sustained  the  demurrer  on  the  ground 
stated,  and  dismissed  the  bill ;  and  his  decree  is  now  assigned 
as  error. 

J.  B.  MooEE,  for  appellant. — An  executor  is  not  an  insurer, 
and  is  not  responsible  for  money  assets,  or  other  property, 
lost  by  robbery,  without  negligence  or  other  fault  on  his  part. 
State  V.  3Ieaglier,  44  Mo.  356 ;  Fudge  v.  Durer,  51  Mo.  264. 
The  robbery  of  an  executor,  or  loss  by  larceny  or  overpower- 
ing force,  which  discharges  him  from  liability,  is  purely  an 
equitable  defense,  and  hot  available  in  a  proceeding  at  law. 
Cross  V.  Smith,  7  East,  258;  2  Wms.  Ex.  1420,  note  x ;  Hill 
on  Trustee's,  573;  2  Story's  Equity,  §  1269.  The  Probate 
Court  not  having  any  equitable  jurisdiction,  when  an  executor 
has  defenses  of  a  purely  equitable  nature,  he  may  go  into  a 
<3ourt  of  equity  to  establish  them,  since  he  would  otherwise 
lose  the  benefit  of  them. — Horton  v.  Moseley,  17  Ala.  795 ; 
Pearson  v.  Darrington,  18  Ala.  352. 

Wm.  Cooper,  and  Thos.  H.  Watts,  contra. — The  bill  was 
without  equity,  if  the  defense  set  up  was  available  in  the 
Probate  Court.  —  Casly  v.  GUder,  13  Ala.  322;  Crayton  v. 
Johnson,  27  Ala.  506 ;  Moore  v.  Leseuer  and  Wife,  33  Ala.  241 ; 
Lee  V.  Lee,  55  Ala.  590 ;  Weakly  v.  Gurley,  60  Ala.  399 ; 
Youngblood  v.  Younghlood,  34  Ala.  486 ;  Dickinson  v.  Leiuis, 
34  Ala.  638.  If  the  facts  stated  amount  to  a  payment  or 
discharge,  the  defense  was  available  at  law. — 19  Ala.  866 ; 
Wilson  V.  Randall,  37  Ala.  74 ;  Landreth  v.  Landreth,  12  Ala.' 
64l0  ;  Cousins  v.  Jackson,  49  Ala.  236.  But  tender  and  refusal 
does  not  discharge  a  legacy — its  only  effect  would  be  to  stop 
the  interest.— 2  Greenl.  Ev.  §§  600-608.  Nor  does  the  bill 
allege  a  legal  tender,  since  there  was  no  tender  of  the  interest, 
and  the  legacy  bore  interest  from  the  testator's  death. 
Myers  v.  Myers,  33  Ala.  85 ;  2  Roper  on  Legacies,  mar.  1245, 
1250.  Robbery,  vis  major,  or  the  act  of  God  or  the  public 
enemy,  is   no  defense,  when  it  occurs   after  default  of  the 
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party. — 2  Parsons  on  Contracts,  161 ;  Falls  v.  Weisinger, 
11  Ala.  804.  The  defense,  if  valid,  is  not  sustained  by  the 
proof. 

STONE,  J. — It  is  clearly  settled  in  this  court,  that  when 
the  Probate  Court  has  commenced  the  exercise  of  jurisdiction 
in  the  matter  of  a  settlement,  or  other  function  connected 
with  the  admiuistration  of  an  estate,  the  Chancery  Court 
can  not  intercept  and  oust  such  jurisdiction,  unless  the  issue 
or  inquiry  present  some  question  of  equitable  cognizance, 
which  the  Probate  Court,  by  its  powers  and  organism,  is 
incompetent  to  determine.  But  the  executor  or  administrator 
can,  in  no  case,  carry  such  proceeding  into  the  Chancery 
Court,  without  assigning  a  special  equitable  reason  therefor. 
Teagve  v.  Corbitt,  57  Ala.  529 ;  Whorton  v.  Moragne,  59  Ala.  641 ; 
Weakley  v.  Gurley,  (50  Ala.  399. 

The  proceedings  and  pleadings  in  this  cause  raise  two 
questions :  First,  did  the  executor,  Newsom,  tender  to  Mrs. 
Johnson,  the  legatee,  the  amount  of  the  pecuniary  legacy 
given  to  her  by  the  will  of  her  father,  Mr.  Rutland?  Second, 
did  he,  with  ordinary  diligence,  keep  the  identical  money 
thus  tendered,  separate  and  to  itself,  and  was  he  robbed  of  it 
during  the  war  by  Federal  soldiers,  without  negligence  on  his 
part?  Each  of  these  inquiries  raises  a  question  of  fact — 
simple,  naked  fact — which  the  Probate  Court  was  as  compe- 
tent to  hear  and  determine  as  the  chancellor  is.  The  rules 
of  evidence  are  the  same  in  each  court,  and  the  present  bill 
furnishes  no  ground  for  transferring  the  litigation  to  that 
court.  The  chancellor  did  not  err  in  sustaining  defendant's 
demurrer  to  complainant's  bill. 

We  are  asked  to  take  a  farther  step,  and  pronounce  on 
the  merits  of  Newsom's  defense  to  the  petition  filed  in  the 
Probate  Court.  It  may  be  that  an  executor,  as  to  the  safe 
custody  of  assets,  even  money  assets  of  the  estate,  is  not 
held  to  the  extreme  liability  of  an  insurer.  There  is,  at 
least,  much  plausibility  in  the  defense  attempted,  if  sustained 
by  proof. — 2  Wms.  on  Executors,  1420 ;  Hill  on  Trustees, 
853  [573]  ;  2  Story's  Equity  Jur.  §  1269  ;  State,  ex  rel  v. 
Meagher,  44  Mo.  356 ;  Fudge  v.  Durer,  51  Mo.  364.  Proof, 
however,  in  such  case,  should  be  closely  scanned.  We  con- 
sider it  unnecessary  to  determine  this  legal  question. 

The  onus  of  proving  the  robbery  rested  with  Newsom.  A 
great  number  of  witnesses  were  examined,  whose  testimony 
bears  on  this  question.  We  have  examined  it  with  care,  and 
it  has  failed  to  convince  us  such  robbery  was  committed. 
The  defense  failing  in  this  vital  particular,  it  must  fall  to  the 
ground.     The  testimony  shows  there  were  ample  other  assets 
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with  which  to  pay  this  legacy,  and  for  a  very  considerable 
part  of  such  assets,  the  executor  appears  to  have  rendered 
no  account  whatever.  The  cash  left  on  hand,  not  to  speak 
of  the  large  claim  on  Oates,  afterwards  collected,  which 
money  and  claim  on  Oates  were  reported  in  the  inventory, 
amounted  to  more  than  double  the  sum  of  the  pecuniary 
legacy.  These  sums  do  not  appear  to  have  been  accounted 
for  in  any  of  the  settlements. 

The  decree  of  the  chancellor  is  affirmed. 


McCravey's  Adm'r  v.  Todd. 

BiU  in  Equity  by  Creditor,  to  enforce  Charge  on  Lands  of  Wife 
after  Husband's  Death. 

1.  Wife's  statutory  .separate  estate  ,•  for  what  debts  liable. — The  statutory  sep- 
arate estate  of  a  taairied  woman  is  not  liable  (pode,  §  '2711)  for  the  price  or 
value  of  "lumber  and  labor  in  building  and  repairs  on  "  the  family  residence, 
a  part  of  her  property  ;  nor  is  a  liability  fastened  on  her  estate  by  a  bond,  or 
note  under  seal,  given  by  her  and  her  husband,  founded  on  such  claim. 

2.  Same ;  remedy  against. — The  statutory  remedy  against  the  wife's  statutory 
separate  estate,  for  debts  chargeable  on  it  by  law  (Code,  §  j  2711-1'2),  must  be 
pursued  during  the  life  of  the  husband  ;  and  when  toe  creditor  has  failed  to 
pursue  this  remedy,  he  can  not,  after  the  death  of  the  husband,  fasten  a  charge 
on  her  property  by  bill  in  equity,  because  she  made  his  claim  for  labor  and 
repairs  available  in  a  contest  with  other  creditors,  and  was  allowed  the  benefit 
of  it 

3.  Wife's  equitable  separate  estate  ;  how  created,  or  charged. — A  deed  by  which 
property  is  conveyed  to  a  married  woman,  "to  her  sole  and  separate  use,  and 
as  her  sole  and  separate  property  in  fee  simple,"  creates  in  her  an  equitable 
separate  estate,  which  she  may  charge  by  any  contract  that  would  bind  her  if 
afemme  sole  ;  and  her  bond,  or  note  under  seal,  executed  jointly  with  her  hus- 
band, is  a  charge  on  it. 

4.  (Same ;  purchase  under  consent  decree  in  chancery.  — When  a  married  woman 
holds  property  under  a  deed  which  creates  in  her  an  equitable  separate  estate, 
and  the  creditors  of  the  grantor  seek,  by  bill  in  equity,  to  set  aside  the  deed  on 
the  ground  of  fraud  ;  if  the  creditors  obtain  a  decree  setting  aside  the  deed, 
and  subjecting  the  property  to  sale  for  the  payment  of  their  debts,  and  the 
grantee  becomes  the  purchaser  at  the  registers  sale,  she  afterwards  holds  un- 
der that  purchase,  and  not  under  the  terms  of  the  deed,  and  the  property  can 
not  be  subjected  by  her  creditors  as  an  equitable  separate  estate  ;  but,  where 
the  creditors'  suit  is  compromised,  a  decree  being  rendered  for  an  agreed 
amount,  the  property  sold  for  that  sum,  tbe  grantee  becoming  the  purchaser, 
and  giving  a  mortgage  on  the  property  to  secure  it,  all  this  being  done  by  con- 
sent, the  title  of  the  grantee  is  not  thereby  affected,  so  far  as  the  rights  of  third 
persons  are  concerned :  she  holds  under  the'  deed  as  before,  subject  to  the 
mortgage,  and  the  ptoperty  may  be  subjected  by  her  creditors  as  an  equitable 
estate. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  H.  C.  Speake. 
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The  bill  in  this  case  was  filed  on  the  9th  February,  1878, 
by  Leroy  W.  McCravey,  as  the  administrator  of  the  estate  of 
Benjamin  F.  McCravey,  deceased,  against  Mrs.  Susan  S.  Todd 
and  her  two  children,  and  sought  to  subject  her  interest  in 
certain  property,  particularly  described,  to  the  satisfaction  of 
a  debt  due  to  the  estate  of  the  complainant's  intestate  ;  and 
the  partners  composing  the  firm  of  S.  J.  Kennerly  &  Co.,  who 
were  tenants  of  a  part  of  the  property,  were  also  joined  as 
defendants,  and  a  garnishment  prayed  against  them  to  sub- 
ject the  rents  due.  The  property  in  controversy  consisted  of 
a  house  and  lot  in  Huntsville  which  was  the  family  residence 
of  Mrs.  Todd  and  her  children,  aod  a  store-house  and  lot 
which  was  occupied  by  said  Kennerly  &  Co.  as  her  tenants. 
Both  of  these  houses  and  lots  had  belonged  to  Daniel  B.  Tur- 
ner, who  was  the  father  of  Mrs.  Todd,  and  who  died  on  the 
26th  December,  1866.  The  lot  on  which  the  residence  was 
situated  was  conveyed  by  said  Turner,  by  deed  dated  the  27th 
October,  1865,  to  Mrs.  Elizabeth  Todd,  of  Lexington,  Ken- 
tucky, on  the  recited  consideration  of  $8,000  ;  and  by  )ier 
conveyed,  by  deed  dated  the  14th  November,  1865,  in  consid- 
eration of  love  and  affection,  to  Mrs.  Susan  S.  Todd  and  her 
two  infant  children,  she  being  then  the  wife  of  David  H.  Todd, 
who  was  the  son  of  Mrs.  Elizabeth  Todd,  and  who  died  in 
July,  1871.  The  other  lot,  on  which  the  store-house  was 
erected,  was  conveyed  by  said  Daniel  B.  Turner,  by  deed 
dated  the  26th  March,  1866,  to  Mrs.  Susan  S.  Todd,  "  to  her 
sole  and  separate  use,  and  as  her  sole  and  separate  property, 
in  fee  simple ";  the  consideration,  as  recited,  being  "  the 
agreement,  covenant  and  promise  of  the  said  David  H.  Todd 
and  Susan,  his  wife,  to  support,  maintain  and  take  care  of 
the  said"  Turner,  who  was  declared  to  be  "paralytic  and 
unable  to  provide  for  or  take  care  of  himself,"  "  so  long  as 
lie  may  live." 

The  debt  asserted  by  the  complainant,  to  the  satisfaction 
of  which  he  sought  to  subject  this  property,  was  for  lumber 
furnished,  and  carpenter's  work  done  by  his  intestate,  during 
the  year  1868,  in  repairs  upon  the  said  family  i-esidence,  and 
the  construction  of  a  wing  or  addition  to  the  house ;  and  the 
bill  alleged  that  these  repairs  and  improvements  were  "neces- 
sary to  the  safety  of  the  house,  the  side  wall  of  which,  against 
which  said  addition  was  built,  threatening  to  fall  down  unless 
supported,  and,  in  the  opinion  of  experienced  house-builders, 
would  have  tumbled  dowti  but  for  the  support  of  said  improve- 
ment." On  the  26th  June,  1868,  on  the  completion  of  said- 
improvements,  Todd  and  his  wife  executed  their  bond,  or 
note  under  seal,  payable  to  said  B.  F.  McCravey  or  order,  for 
the  amount  of  the  debt,  $491.45,  specifying  in  the  note  that 
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its  consideration  was  "  value  received  of  him  lumber  and 
labor  in  buildiog  and  repairs  on  the  former  residence  of 
D.  B.  Turner "  in  Huntsville ;  and  this  note  was  made  an 
exhibit  to  the  bill,  which  alleged,  also,  "  that  said  work  was 
done  on  the  sole  faith  and  credit  of  said  real  property,"  the 
husband  of  Mrs.  Todd  being  then  without  any  property,  and 
so  continuing  until  his  death. 

On  the  31st  May,  1839,  S.  D.  Cabaniss,  as  the  executor  of 
the  last  will  and  testament  of  Samuel  Townsend,  deceased, 
filed  a  bill  in  said  Chancery  Court,  against  the  administrator 
of  the  estate  of  said  Daniel  B.  Turner,  and  against  said  David 
H.  Todd,  his  wife  and  her  two  children  ;  claiming  to  be  a 
creditor  of  said  Turner,  on  a  debt  contracted  in  1860,  and 
seeking  to  set  aside,  on  the  ground  of  fraud,  the  deeds  under 
which  Mrs.  Todd  held  the  dwelling-house  and  lot,  as  above 
described,  and  to  subject  the  property  to  the  payment  of  his 
debt.  On  the  28th  June,  1869,  a  similar  creditor's  bill  was 
filed  by  the  Northern  Bank  of  Alabama  against  the  same 
parties,  seeking  to  set  aside,  as  fraudulent,  the  deeds  under 
which  both  lots  were  held  by  Mrs.  Todd,  as  above  stated. 
The  debt  asserted  by  Cabaniss  was  evidenced  by  a  bond,  or 
note  under  seal,  for  $1,620,  due  the  4th  December,  1861 ;  and 
the  debt  of  the  Northern  Bank  was  evidenced  by  a  bill  of 
exchange  for  $8,550,  due  13th  January,  1861.  To  these  bills, 
as  the  bill  in  this  case  alleged,  "  answers  and  pleas  were  inter- 
posed by  the  said  defendants,"  Mrs.  Todd  and  her  children, 
"  denying  all  allegations  of  fraud,  and  Mrs.  Todd  setting  up 
in  her  answers  claims  for  repairs,  as  follows :  '  For  further 
answer  respondent  states,  that  long  before  the  filing  of  com- 
plainant's bill  in  this  cause,  and  without  any  knowledge  or 
information  that  said  deeds  [were  fraudulent],  and  without 
any  suspicion  of  fraud  in  the  execution  of  either  of  said  deeds, 
and  in  the  honest  belief  that  said  deeds  were  in  all  things 
fair,  and  that  said  property  was  justly  and  truly  the  property 
of  herself  and  children,  she  erected  on  the  said  premises  a 
large  brick  addition  to  the  house,  which  cost  her  $3,500 ;  and 
she  has. since  expended  other  sums  in  repairs  on  the  buildings, 
which  cost  her  at  least  $1,000 ;  and  she  therefore  insists, 
whatever  view  this  court  may  take  of  said  deeds,  she  has  a 
prior  lien  on  said  property,  to  be  reimbursed  the  moneys  so 
expended  by  her,  with  interest  thereon.'  " 

Said  two  causes  having  been  submitted,  as  the  bill  alleged, 
for  final  decree  by  the  chancellor,  a  decree  was  rendered  in 
each  cause  on  the  2nth  February,  1874,  which  were  stated  to 
be  as  follows  ;  "  By  the  decree  in  the  Cabaniss  cause,  his  said 
claim  was  declared  a  legal  and  subsisting  debt  against  the 
estate  of  said  Turner  at  the  time  of  the  execution  of  the  deeds 
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described  in  the  bill  in  said  cause  ;  said  deeds  were  declared 
fraudulent,  null  and  void,  as  against  the  creditors  of  the  estate 
of  said  Turner ;  and  said  lots,  with  the  buildings  thereon, 
condemned  to  be  sold  for  the  satisfaction  and  payment  of 
said  debt.  It  was  further  ordered  and  decreed,  upon  agree- 
ment of  counsel  in  the  cause,  that  the  register  should  take 
and  state  an  account,  1st,  of  the  amount  due  on  said  bond, 
including  interest  ;  and,  2d,  of  the  value  of  all  repairs  and 
improvements  made  by  said  Susan  S.  Todd  on  the  residence, 
between  the  date  of  said  conveyance  and  the  filing  of  the  bill 
in  said  cause,  and  also  the  value  of  the  rents  of  said  lots  and 
residence,  due  from  her  since  the  filing  of  the  bill  in  said 
cause."  A  similar  decree  was  rendered  in  the  case  of  the 
Northern  Bank,  as  set  out  in  the  bill ;  "  and  by  each  of  said 
decrees,"  it  was  alleged,  "the  register  was  ordered  to  report  at 
the  next  term  of  said  court." 

From  these  decrees  appeals  were  sued  out,  as  the  bill  fur- 
ther alleged,  by  Mrs.  Todd  and  her  children  ;  "  but,  after  said 
appeals  were  taken,  and  prior  to  the  June  term  of  said  Chan- 
cery Court,  1874,  said  suits  were  compromised,  upon  the  fol- 
lowing basis :  It  was  agreed  that  said  appeals  would  be 
withdrawn  ;  that  Mrs.  Todd  would  pay  said  Cabauiss  $3,000 
for  his  said  debt,  and  would  secure  the  payment  thereof  by 
mortgage  on  said  residence  and  lots  embraced  in  his  bill,  and 
would  pay  said  Northern  Bank  $3,000  for  its  said  debt,  and 
secure  the  payment  thereof  by  mortgage  on  the  property 
described  in  its  bill ;  that  at  the  ensuing  June  term  of  said 
court,  1874,  said  causes  should  -be  referred  to  L.  W.  Cooper, 
as  special  register,  to  ascertain  the  value  of  the  repairs  and 
improvements  made  by  Mrs.  Todd  on  said  residence  and  lots, 
and  the  value  of  the  rents  due  from  said  Wilson  and  Her- 
stein,"  tenants  of  the  store-house,  who  were  made  defendants 
to  the  suit  by  the  bank ;  "  and  that  a  decree  be  made  upon 
his  report,  directing  that  all  of  said  property  be  sold  by  said 
special  register,  under  the  orders  and  decrees  of  said  court  in 
said  two  causes ;  and  that  Mrs.  Todd  should  become  the 
purchaser  at  such  sale,  and  execute  the  mortgages  aforesaid. 
In  pursuance  of  said  agreement,  said  appeals  were  withdrawn, 
and  said  Cooper  was,  at  the  ensuing  June  term  of  said  court, 
appointed  special  register  in  said  two  causes ;  and  upon  the 
order  referring  them  to  him  he  made  his  report  therein,  by 
which  it  was  ascertained  that  the  amount  due  said  Cabauiss, 
with  interest,  was  $3,206.78 ;  and  that  the  amount  due  said 
bank,  including  interest  and  damages,  was  $17,708  ;  and  that 
the  value  of  the  repairs  and  improvements  made  by  Mrs.  Todd 
on  said  residence  and  lots  was  $4,000 ;  and  that  the  value  of 
the  rents  of  said  residence  and  lots  due  from  Mrs.  Todd,  from 
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the  filing  of  the  bill  to  the  time  of  said  reference,  was  $2,001.20, 
leaving  a  balance  of  $1,998.80  to  be  paid  to  her  for  said 
repairs  and  improvements;  and  that  the  balance  of  rents  of 
said  store-house  and  lots,  due  from  said  Wilson  and  Hernstein, 
was  $790.46.  Upon  these  reports,  a  decree  was  rendered  in 
each  of  said  causes.  By  the  decree  in  the  cause  of  said  Cab- 
aniss,  it  was  ordered  and  adjudged  '  that  said  defendant,  Su- 
san S.  Todd,  be  allowed  out  of  the  proceeds  of  the  sale  of  the 
property  said  value  of  the  repairs  and  improvements,  less 
said  value  of  the  rents,  to-wit,  $1,998.79;  that  said  special 
register  sell  the  lots  and  buildings  thereon,  described  in  said 
bill,  and,  out  of  the  proceeds  of  sale,  first  pay  the  costs  of  this 
suit,  and  then  to  said  Susan  S.  Todd  the  sum  of  $1,998.79, 
with  interest  from  date,  and  then  pay  to  complainant  said 
sum  of  $3,20(3.79,  and  apply  the  balance,  if  any,  to  the  satis- 
faction of  the  decree  rendered  against  the  defendants,  in  favor 
of  the  Northern  Bank  of  Alabama,  of  date  February  26, 1874.' 
By  the  decree  in  the  cause  of  the  Northern  Bank,  it  was 
adjudged  and  decreed,  '  that  said  bank  recover  of  said  Wilson 
and  Herstein  said  sum  of  $790.46 ;  and  that  to  satisfy  the 
balance  of  said  debt,  after  deducting  said  sum  of  $790,46,  to- 
wit,  the  sum  of  $16,918,  said  special  register  sell  the  lots  and 
buildings  thereon  described  in  the  bill,  and,  out  of  the  pro- 
ceeds of  sale  of  said  store-house  and  lots,  first  pay  the  costs 
of  this  suit,  and  the  balance  to  said  complainant ;  and  out  of 
the  proceeds  of  sale  of  the  other  lots  and  buildings  thereon, 
first  pay  the  costs  in  the  said  suit  by  S.  D.  Cabaniss,'  '*  &c., 
as  in  the  decree  rendered  in  that  cause,  "  'and  the  balance,  if 
any,  pay  to  complainant,  to  the  extent  of  what  may  then  be 
due  on  said  balance  of  $16,918,  with  interest  from  date,  and 
the  residue,  if  any,  pay  to  the  said  Susan  S.  Todd.'  " 

The  bill  alleged,  also,  that  the  special  register  sold  the 
property  under  these  decrees  on  the  20th  July,  1874,  and 
made  report  of  the  sale  to  the  ensuing  December  term.  "In 
his  report  in  the  cause  of  said  Cabaniss,  he  states  that  he 
sold  the  residence-and  lots  described  in  the  bill  in  that  case, 
at  public  sale  in  Huntsville,  for  cash  ;  that  Mrs.  Todd  became 
the  purchaser  at  said  sale,  at  the  price  of  $5,215.65,  she 
being  the  best  and  highest  bidder;  that  she  paid,  of  said 
purchase-money,  the  sum  of  $216.85,  the  costs  of  suit,  and 
secured  the  payment  of  $3,000  to  said  Cabaniss  by  mortgage 
on  the  premises,  which  was  accepted  as  a  compliance  with 
the  terms  of  sale.  In  his  report  in  the  bank  case,  said  special 
register  states  tiiat,  pursuant  to  said  decree,  he  sold  said 
store-house  and  lot,  at  public  sale  in  Huntsville,  for  cash  ; 
that  said  Susan  S.  Todd  became  the  purchaser  at  said  sale, 
at  the  price  of  $3,189.79,  she  being  the  best  and  highest  bid- 
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der  therefor  at  that  price  ;  that  she  paid,  of  the  purchase- 
money,  $189.79,  as  costs  in  the  cause,  and  secured  the  pay- 
ment of  $3,000  to  said  Northern  Bank  by  her  note  and  mort- 
gage on  the  premises,  which  was  accepted  as  a  compliance 
with  the  terms  of  sale.  These  reports  by  said  special  regis- 
ter were  in  all  things  confirmed  by  the  order  of  said  court  at 
its  December  term,  1874 ;  all  of  which  is  more  fully  shown 
by  the  record  and  proceedings  in  said  causes,  reference  to 
which  is  hereby  prayed."  Copies  of  the  mortgages  were 
annexed  as  exhibits  to  the  bill,  and  also  of  the  deeds  executed 
by  the  special  register  to  Mrs.  Todd ;  but  copies  of  the  pro- 
ceedings in  the  two  chancery  suits,  in  reference  to  which 
the  above  allegations  were  made,  are  not  set  out. 

The  bill  in  this  case,  after  stating  the  facts  above  quoted 
and  set  forth,  contained  also  the  following  allegations  :  "Your 
orator  charges  that  the  debt,  for  the  collection  of  which  this 
suit  is  brought,  is  a  part  of  the  said  $4,000  decreed  to  said 
Susan  S.  Todd  in  said  causes  for  repairs  and  improvements, 
and  which,  by  the  decree  of  the  court,  was  made  a  first  charge 
upon  said  residence  and  lots  adjoining,  after  payment  of  costs 
in  said  Cabaniss  suit,  and  in  equity  and  good  conscience  the 
court  should  now  charge  said  residence  and  lots  in  the  hands 
of  said  Susan  S.  Todd  with  the  amount  for  which  this  suit  is 
brought.  The  value  of  said  store-house,  at  the  date  of  said 
decree,  was  $10,000,  and  the  value  of  said  residence  and  lots 
was  at  least  $10,000.-  The  debt  of  said  Cabaniss  was  $3,206.79, 
and  the  debt  of  said  Northern  Bank  was  $17,708 ;  and  by 
agreement  of  parties  in  said  Cabaniss  suit,  a  copy  of  which  " 
was  annexed  as  an  exhibit,  "  the  value  of  said  store-house 
was  fixed  at  $12,000.  Your  orator  avers  that,  in  pursuance 
of  said  compromise,  said  Susan  S.  Todd  got  all  of  the  rent 
admitted  to  be  due  by  Wilson  and  Herstein,  and  applied 
$406.55  to  the  payment  of  costs  in  said  two  causes,  as  evidenced 
by  an  agreement,  a  copy  of  which  is  herewith  filed  "  as  an 
exhibit.  "  Complainant  further  avers,  that  the  result  of  said 
suits  was,  as  before  alleged,  a  compromise  of  said  claims,  and 
the  proceedings  after  the  decree  were  in  consummation  of 
this  compromise  ;  that  said  litigation,  as  it  resulted  and  was 
finally  settled,  did  not  have  the  effect  to  destroy  or  impair  in 
any  way  the  equitable  right  of  your  orator,  or  of  his  intestate, 
to  subject  the  interest  said  Susan  S.  Todd  had  in  said  prop- 
erty before  and  after  the  final  disposition  of  said  causes,  to 
the  payment  of  the  said  debt  for  which  this  suit  is  brought ; 
and  that  said  compromise  of  said  litigation  was  thus  consum- 
mated by  said  Susan  S.  Todd  for  the  purpose  of  hindering 
and  delaying  complainant's  intestate,  and  of  defeating  him 
in  the  collection  of  his  said  debt.     Complainant  is  informed 
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and  believes,  and  upon  such  information  and  belief  alleges 
the  fact  to  be,  that  said  mortgage  to  said  Cabaniss  has  been 
by  him  transferred  to  "  the  two  children  of  Mrs.  Susan  S. 
Todd,  "  who  claim  to  hold  it  against  said  property  ;  and 
complainant  charges,  tliat  the  money  used  in  the  purchase  of 
said  claim  belonged  to  said  Susan  S.  Todd,  and  was  the  pro- 
ceeds of  property  belonging  to  her  separate  estate,  which 
she  owned  at  the  time  said  debt  was  contracted  for  which 
this  suit  is  brought,  and  upon  the  faith  and  credit  of  which 
the  debt  was  contracted ;  and  complainant  charges,  that  said 
mortgage  was  thus  procured  by  said  Susan  S.  Todd  to  be 
transferred  to  her  said  daughters,  for  the  purpose  of  hindering 
and  delaying  all  her  creditors,  and  complainant's  intestate  in 
particular."  The  bill  therefore  prayed  that  Mrs.  Todd's 
interest  in  the  property  be  subjected  to  the  payment  of  the 
complainant's  debt,  and  be  sold  for  that  purpose ;  that  the 
rents  be  intercepted  and  applied  for  the  same  purpose  ;  that 
the  necessary  accounts  be  taken,  and  for  other  and  further 
relief  under  the  general  prayer. 

The  chancellor  sustained  a  demurrer  to  the  bill,  and  dis- 
missed it  for  want  of  equity ;  and  his  decree  is  now  assigned 
as  error. 

Milton  Humes,  for  appellant. — 1.  As  to  the  liability  of  the 
store-house  and  lot,  which  was  conveyed  by  Turner  directly  to 
Mrs.  Todd.  The  terms  of  the  deed  create  in  her  an  equita- 
ble separate  estate,  as  to  which  she  is  regarded  as  a  ferame 
sole,  having  full  power  to  charge  it  by  her  contracts. —  Gunter 
V.  Williams,  40  Ala.  561 ;  3Ic  Groan  v.  Pope,  17  Ala.  612  ; 
Bradford  v.  Greenway,  17  Ala.  71)7 ;  Robinson  v.  O'Neal,  56 
Ala.  541 ;  Short  v.  Battle,  52  Ala.  456.  The  proceedings  in 
the  two  chancery  suits,  instituted  by  Cabaniss  and  the  North- 
ern Bank  respectively,  have  no  effect  upon  the  title  thus 
acquired.  The  deed  from  Turner  was  valid  as  between  the 
parties,  and  as  against  all  the  world  except  creditors,  who' 
might  charge  the  property  with  the  payment  of  their  debts, 
bj  proper  proceedings  within  the  period  prescribed  by  law ; 
and  Mrs.  Todd  held  the  property,  under  the  terms  of  the  deed, 
subject  to  this  liability.  When  the  creditors  obtained  their 
decrees,  subjecting  the  property  to  sale  for  the  satisfaction  of 
their  debts,  she  might  have  paid  off  the  decrees,  and  would 
then  have  held  the  property  under  the  deed,  as  before.  If 
the  property  had  been  sold  under  the  decrees,  and  had  brought 
more  than  the  amount  of  the  debts,  she  would  have  been 
entitled  to  the  surplus,  and  would  have  held  it  under  the 
deed,  as  an  equitable  estate,  as  she  held  the  property  itself. 
Ordinarily,   as  a  general  rule,   a  sale  of  property  under  a 
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decree  in  a  foreclosure  suit,  or  a  suit  like  these,  for  the  pay- 
ment of  the  debt  sought  to  be  enforced,  operates  a  divestiture 
of  the  title  of  the  grantee.  But  such  effect  can  not  be  attrib- 
uted to  the  sale  by  the  special  register  in  this  case.  The 
whole  litigation  was  compromised ;  and  the  sale  was  made, 
not  to  enforce  the  decree,  but  to  effectuate  the  compromise. 
Such  compromise  and  consent  decree  can  not  prejudice  the 
rights  of  third  persons,  who  were  not  parties  to  the  suit. 
Besides,  the  bill  alleges  that  the  purpose  of  these  proceed- 
ings, on  the  part  of  Mrs.  Todd,  was  to  prevent  other  creditors, 
and  especially  this  complainant,  from  subjecting  the  property 
to  the  payment  of  their  debts.  A  court  of  equity  looks  to 
the  substance,  not  to  the  form  of  things,  and  will  not  suffer 
even  a  judicial  proceeding  in  form  to  consummate  or  protect 
a  fraud. — Bump  on  Bankruptcy,  6th  ed.,  383  ;  Martin  v.  Smith, 
4  B.  E.  83  ;  3  A.  L.  T.  199  ;  Neivlin  v.  McAfee,  64  Ala.  357. 

2.  As  to  the  liability  of  the  residence. — The  deeds  under 
which  this  property  is  held  created  in  Mrs.  Todd  a  statutory 
separate  estate.  Statutory  and  equitable  estates  of  married 
Women,  it  is  insisted,  are  both  governed  by  the  same  princi- 
ples and  rules  of  construction  ;  that  is,  the  statutory  pro- 
visions are  to  be  construed  as  similar  provisions  would  be 
construed  in  a  deed^  will,  or  other  instrument  conveying  prop- 
erty to  a  married  woman. —  Jfarfield  v.  Bavesies,  38  Ala.  521. 
The  statutes  were  intended  to  create  a  trust  estate  for  the 
benefit  of  the  wife  and  family,  throwing  around  it  such  safe- 
guards as  would  best  effectuate  the  purpose  in  view.  The 
property  thus  held,  the  statute  declares,  "  vests  in  the  hus- 
band as  trustee,"  and  he  "  has  the  right  to  manage  and  con- 
trol the  same  ";  and  the  further  provision  which  expressly 
charges  it  with  debts  contracted  for  necessaries,  and  provides 
a  special  remedy  for  the  enforcement  of  such  debts,  does  not 
deprive  the  property  of  the  characteristics  of  a  trust  estate, 
nor  prevent  a  creditor  from  subjecting  it  by  equitable  pro- 
ceedings to  the  satisfaction  of  an  equitable  demand.  The 
debt  here  sought  to  be  enforced,  it  may  be  admitted,  was  not 
contracted  "for  articles  of  comfort  and  support  of  the  house- 
hold, for  which  the  husband  would  be  responsible  at  common 
law,"  as  those  terms  have  been  judicially  construed ;  and  if 
it  were,  the  death  of  the  husband  would  preclude  a  resort  to  the 
statutory  remedy.  But  it  was  contracted,  as  the  bill  shows, 
by  the  husband  as  trustee,  and  by  the  wife  as  cestui  que  trust, 
for  the  erection  of  necessary  repairs  on  the  trust  property — 
repairs  which  were  indispensable  and  essential  to  its  safety 
and  preservation.  A  trustee,  having  a  general  power  "  to 
manage  and  control "  the  property,  may  contract  for  neces- 
sary repairs  to  it.— Hill  on  Trustees,  571,  mar.;  Perry  on 
Vol.  lxvi. 
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Trusts,  §§  912-13;  Fountain  v.  Pellett,  1  Vesey,  337;  Wehb  v. 
Shaftsbury,  7  Vesey,  480  ;  Riddle  v.  Blandeville,  5  Cranch,  330; 
McWhorter  v.  Benson,  1  Hopk.  Ch.  34;  Montgomery  v.  Ever- 
leigh,  1  McCord,  267  ;  Cater  v.  Evedeigh,  4  Dess.  19  ;  Hallo- 
ivay  V.  Mayrant,  2b.  591 ;  Ex  parte  Doive,  54  Ala.  258-61. 
The  estate  being  liable  to  the  trustee,  and  he  being  insolvent 
and  dead,  the  creditor  may  proceed,  in  equity,  directly  against 
the  trust  estate. —  Coopioood  v.  Wallace,  1^  Ala.  790  ;  MulhaM 
V.  Williams,  ol  Al'A.  489. 

This  construction  has  been  placed  upon  similar  statutory 
provisions,  creating  and  regulating  the  estates  of  married 
women,  in  New  York,  Indiana,  North  Carolina,  New  Jersey, 
and  Pennsylvania,  as  shown  by  the  following  cases  :  Colvin 
V.  Currier,  22  Barb.  371 ;  Dickerman  v.  Abrahams,  21  Barb. 
551 ;  UArnoureux  v.  Van  Rennsalaer,  1  Barb.  Ch.  34 ;  Blay- 
wood  V.  Johnson,  1  Hill's  Eq.  228 ;  Withers  v.  Sparroto,  66  N. 
C.  129;  Peake  v.  LaBaw,  6  C.  E.  Green,  269-82;  Armstrong 
V.  Moss,  5  lb.  109  ;  Terry  v.  Hammonds,  47  Cal.  32  ;  Lindley 
V.  Cross,  31  Indiana,  106 ;  Kantroioitz  v.  Prather,  lb.  92 ; 
Faulkner  v.  Colshear,  39  Indiana,  201  ;  Moore  v.  McMillan,  23 
Indiana,  78 ;  Johnson  v.  Ihttwiler,  35  Indiana,  353 ;  Smith  v. 
Hoioe,  31  Indiana,  233 ;  Murray  v.  Ktyes,  11  Casey,  Pa.  384 ; 
lAppincott  V.  Hopkins,  7  Smith,  Pa.  328 ;  Lyon  v.  Siuain,  7 
Phila.  154  ;  8  Casey,  432  ;  3Iahon  v.  Gormley,  12  Harr.  Pa.  80; 
Word  V.  Sanchey,  3  Daly,  197 ;  33  N.  Y.  371. 

But  the  complainant's  right  to  subject  this  property  to  the 
payment  of  his  debt,  under  the  facts,  does  not  depend  alone 
upon  this  construction  of  the  statute.  In  the  suits  by  Caba- 
niss  and  the  Northern  Bank,  seeking  to  subject  the  property 
to  the  payment  of  their  debts,  Mrs.  Todd  claimed  and  was 
allowed  a  credit  for  the  cost  or  value  of  these  repairs  and 
improvements ;  and  the  credit  thus  claimed  and  allowed  con- 
tributed to  the  payment  of  the  purchase-money  under  the 
decree.  She  has  thus  received  the  benefit  of  moneys  which, 
ex  oiquo  et  bono,  belong  to  the  complainant,  and.  brought  her- 
self within  the  broad  equitable  principle  applicable  in  such 
cases. — 2  Story's  Equity,  §§  1255,  1545 ;  3Iartin  v.  Branch 
Bank,  31  Ala.  115  ;  Young  v.  Peachy,  2  Atk.  256  ;  Central  Law 
Journal,  August  9,  1878,  p.  103  ;  Neiuton  v.  Jennings,  cited  in 
Central  L.  J.,  April  12,  1878,  p.  297  ;  lb.  Sept.  6, 1878,  p.  183; 
The  Reporter,  Feb.  13,  1878,  p.  214 ;  7  Jur.  N.  S.  118. 

Walker  &  Shelby,  contra. — The  residence  can  not  be  sub- 
jected to  the  payment  of  the  complainant's  demand,  because 
of  the  character  of  the  debt,  and  the  death  of  the  husband. 
Lee  V.  Campbell,  61  Ala.  12  ;  Lobman  v.  Kennedy,  51  Ala.  163. 
The  doctrine  of  subrogation  can  not  be  applied  to  the  case. 
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Fry  V.  Samner,  50  Ala.  52 ;  Bispham's  Pr.  Eq.  312,  §  335. 
The  complainant  can  not  work  out  an  equity  in  his  own  favor, 
because  his  intestate's  labor  contribute^  to  Mrs.  Todd's  pur- 
chase of  the  property. — Riley  v.  Pierce,  50  Ala.  93.  The 
complainant's  debt  had  no  connection  with  the  store-house 
and  lot,  and  the  bond  (or  note)  given  by  Mrs.  Todd  and  her 
husband  does  not  show  any  intention  to  charge  that  property 
with  its  payment.  If  such  an  intention  is  to  be  presumed,  on 
the  ground  that  Mrs.  Todd  had  an  equitable  estate  in  that 
house  and  lot,  under  the  deed  from  her  father ;  that  presump- 
tion was  overturned  when  the  deed  was  declared  void. — 1  Bish- 
op on  Mar.  Women,  861,  842.  The  decree  setting  aside  the 
deed  is  conclusive  as  to  its  invalidity. — 1  Brick.  Dig.  725, 
§  1249.  When  property  is  sold  under  execution  by  the  cred- 
itors of  the  grantor,  it  is  not  afterwards  liable  to  the  debts  of 
the  grantee. — Bump  on  Fr.aud.  Con.  462. 

STONE,  J. — The  relief  claimed  in  the  present  suit  assumes 
two  aspects.  We  will  first  consider  the  question  of  the 
liability  of  Mrs.  Todd's  residence  to  the  claim  of  complainant. 
When  the  materials  and  services  were  furnished  by  appel- 
lant's intestate,  for  the  repairs  and  improvement  of  the 
dwelling-house,  Mrs.  Todd  was  a  married  woman,  and  her 
title  to  the  property  improved  was  her  statutory  separate 
estate.  When  she  and  her  husband  executed  the  bond,  or 
bill  single,  whigh  is  the  foundation  of  this  suit,  she  was  still 
a  married  woman.  This  was  June  26th,  1868  ;  and  the  bond 
recites  that  its  consideration  is  "  lumber  and  labor  in  building 
and  repairs  "  on  the  residence.  Neither  the  character  of  the 
materials  and  work  furnished,  nor  the  giving  of  the  bond  or 
bill  single,  constituted  this  claim  a  charge  on  her  statutory 
separate  estate. — Ridley  and  Wife  v.  Hereford  &  Timberlake, 
at  the  present  term,  and  authorities  cited. 

It  is  contended  for  appellant  that,  because  Mrs.  Todd, 
after  she  became  discovert  by  the  death  of  her  husband, 
used  the  improvements  put  upon  her  residence  as  a  leverage 
in  effecting  a  compromise  with  Cabaniss  and  the  Northern 
Bank  of  Alabama,  and  because  she  employed  the  same  claim 
as  a  purchasing  fund  in  securing  her  residence,  when  sold 
under  the  decrees  rendered  in  favor  of  those  parties,  she 
thereby  fastened  a  charge  on  the  property  to  repay  to  Mr. 
McCravey,  for  his  servicas  and  materials  she  had  thus  utilized. 
Since  the  statutes  were  enacted,  securing  to  married  women 
their  separate  estates,  numerous  cases  have  come  to  this 
court,  which  have  called  for  a  definition  of  the  methods  by 
which  such  estate  can  be  charged.  Many  of  them  are  col- 
lected in  Lee  v.  Tannenbaum,  62  Ala.  501.     See,  also,  Gatis  v. 
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WiUiams,  lb.  41 ;  Conley  v.  Blue,  lb.  77 ;  Hooks  v.  Brown,  lb. 
258 ;  Shulman  v.  Fitzpatrick,  lb.  571.  From  the  beginning, 
we  have  steadfastly  held,  that  our  statutes  do  not  convert 
married  women  into  femraes  sole,  or  clothe  them  with  powers 
other  than  those  conferred  by  the  statutes.  They  can  enter 
into  no  contract  for  the  payment  of  money,  which  will  bind 
them  personally ;  and  their  estates,  so  held,  can  be  charged 
only  to  the  extent,  and  in  the  mode  prescribed  by  the  statute. 
If,  by  death  or  otherwise,  the  statutory  remedy  given  be 
renc^ered  inapplicable,  the  power  to  charge  fails  with  the 
remedy.  The  present  alleged  liability  was  utterly  inoperative 
and  void,  when  the  services  were  rendered.  We  are  unwilling 
to  take  a  step,  beyond  any  heretofore  taken,  and  declare  a 
trust  on  statutory  separate  estates,  on  a  foundation  which  all 
our  decisions  declare  void. —  Vance  v.  Wells,  8  Ala.  399 ;  Fry  v. 
Hamner,  50  Ala.  52  ;  1  Addison  on  Contr.,  3rd  Amer.  ed., 
§  13,  and  note  1.  The  complainant  is  entitled  to  no  relief 
against  the  property  known  as  the  family  residence. 

When  the  bond,  or  bill  single  was  executed,  Mrs.  Todd 
owned  the  store-house  and  lot,  her  equitable  separate  estate. 
That  bond  fastened  a  charge  on  that  piece  of  property  for 
its  payment. — Cowles  v.  Morgan,  34  Ala.  535 ;  2  Brick.  Dig.  86, 
§  211.  It  is  urged  for  appellees,  that  the  proceedings  by  the 
Northern  Bank  of  Alabama,  and  sale  thereunder,  devested 
all  th'e  title  Mrs.  Todd  acquired  under  the  deed  of  her  father, 
and  left  in  her  no  equitable  separate  estate,  upon  which  her 
bond  could  fasten  an  equitable  charge.  The  argument  is, 
that,  by  the  decree  in  that  cause,  the  deed  under  which  she 
held  was  pronounced  fraudulent  and  void  as  against  the  debts 
of  Turner,  her  grantor,  the  property  ordered  to  be  sold,  and 
sold,  in  payment  of  his  debts,  and  that  she  became  the 
purchaser,  thus  losing  all  right  and  property  under  the  first 
deed,  and  holding  only  under  the  register's  sale  and  con- 
veyance. 

If  the  chancery  decree  had  been  rendered  in  the  ordinary 
way,  in  a  suit  conducted  at  arms'  length,  and  she,  being  the 
highest  bidder,  had  become  the  purchaser,  we  would  not 
hesitate  to  declare  her  second  title  clear,  and  relieved  of  all 
trusts  her  bond  had  fastened  upon  it.  Her  title  would  then 
rest  alone  on  her  second  deed,  and  she  would  own,  and  could 
claim,  nothing  under  the  first.  But  that  is  not  the  condition 
of  this  case.  The  whole  controversy  was  compromised,  and 
the  property  was  sold,  practically,  under  a  consent  decree — 
a  decree,  not  to  sell  the  property  -to  the  highest  bidder,  in 
payment,  or  part  payment  of  the  bank's  claim  of  seventeen 
thousand  dollars  ;  but,  a  decree  of  sale,  with  a  contemporane- 
ous agreement  that  Mrs.  Todd  should  become  the  purchaser, 
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paying  no  cash  except  the  costs  of  the  suit ;  and  that,  cost 
what  the  property  might,  she  was  then  to  assume  to  pay  the 
bank  three  thousand  dollars,  and  to  execute  a  mortgage  on 
the  store-house  and  lot  to  secure  its  payment.  This  was  to 
be  in  full  satisfaction  of  the  bank's  claim  on  the  property  ; 
and  even  the  costs  were  paid  out  of  rents  of  the  store-house, 
realized  during  the  litigation.  This  agreement  was  carried 
into  effect,  the  property  sold,  and  Mrs.  Todd  became  the 
purchaser,  paid  no  money  except  the  costs,  received  a  deed, 
and  executed  a  mortgage  on  the  property  to  secure  the  pay- 
ment of  the  three  thousand  dollars.  Whether  that  debt  has 
been  paid,  the  record  does  not  inform  us.  There  is  nothing 
in  the  averments  of  the  bill,  relating  to  the  suits  and  sale 
referred  to,  which  can  raise  them  to  the  dignity  of  judicial 
proceedings,  so  far  as  the  interests  of  strangers  can  be  affected 
thereby. — Sims  v.  Lee,  at  present  term.  The  Case  stands  as 
if  no  suits  had  ever  been  instituted  by  Cabaniss  or  the 
Northern  Bank  of  Alabama,  and  Mrs.  Todd  had,  by  private 
arrangement,  executed  her  note  and  mortgage  on  the  property, 
in  exoneration  of  its  Hability  for  the  alleged  debt  of  Turner. 
The  effect  of  the  arrangement  was,  that  Mrs.  Todd,  by  her 
mortgage,  fastened  a  prior  lien  on  the  property  for  the  amount 
of  the  debt  thereby  secured,  and  interest  upon  it.  •  All  the 
residue  of  the  ownership  in  the  store  and  lot — an  equity  of 
redemption — remained  the  equitable  separate  estate  of  Mrs. 
Todd,  subject  to  the  charge  created  by  the  bond ;  and  the 
chancellor  should  have  so  decreed. 
Reversed  and  remanded. 

Brickell,  C.  J.,  not  sitting. 


Parks  V.  Parks. 

Bill  in  Equity  to  have  Absolute  Deed  declared  Mortgage,  and  for 
Redemption  and  Account. 

1.  When  absolute  deed  will  be  declared  morUjage. — To  sustain  a  bill  which 
seeks  to  have  a  deed,  absolute  on  its  face,  declared  a  mortgage,  the  evidence  must 
be  clear  and  convincing.  In  this  case,  the  deed  being  executed  by  an  admin- 
istrator to  his  co-administrator  officially,  and  conveying  a  house  and  lot  which 
the  grantor  had  bought  a  few  days  previously,  taking  the  title  in  his  own  name, 
it  was  declared  a  mortgage  at  the  instance  of  his  heirs  and  personal  represent- 
ative, on  the  ground  that  it  was  intended  only  to  secure  the  repayment  of 
funds  of  the  estate  used  in  paying  the  purchase-monej'^,  on  proof  that  the 
grantor  continued  to  reside  in  it,  paid  taxes  on  it,  and  erected  permanent  im- 
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provements ;  and  that  the  gniutee  stated,  to  a  person  desiring  to  purchase, 
after  the  death  of  the  gruntor,  "that  he  thought  he  had  a  mortgage  on  said 
premises,  but,  on  examination  of  the  papers,  found  that  it  was  a  deed  which 
he  held";  wnich  statements  were  not  denied  or  explained  by  the  grantee,  who 
was  not  examined  as  a  witness  for  himself,  and  denied  the  allegations  of  the 
bill  without  oath. 

2.  Purchase  <jf  lands  by  administrator,  with  trust  funds  ;  election  by  distrilmtee. 
When  an  administrator  uses  the  funds  of  the  estate  in  the  purchase  of  lands, 
taking  the  title  to  himself,  or  takes  from  his  co-administrator  a  conveyance  of 
lands  paid  for  with  moneys  belonging  to  the  estate  ;  in  either  case,  the  distri- 
butees of  the  estate  may,  at  their  election,  either  claim  the  lands,  with  rents, 
or  hold  him  responsible  for  the  monej',  with  interest ;  and  when  the  distributee 
is  an  infant,  a  court  of  equity  may  elect  for  him. 

3.  Reversal  of  decree  dismissing  bill,  where  aross-tnll  is  filed. — Where  the 
chancellor  dismisses  a  bill  on  the  linal  hearing,  and  also  a  cross-bill  filed  by 
an  infant  defendant,  and  an  appeal  is  taken  by  the  complainant ;  this  court, 
on  reversing  the  decree,  can  not  re-instate  the  cross-bill,  nor  grant  any  relief 
upon  it ;  but,  if  the  reversal  of  the  decree  on  the  original  bill  makes  it  proper 
tuat  the  infant  should  have  an  opportunity  to  assert  his  rights,  the  cause  will 
be  remanded,  in  order  that  another  cross-bill  may  be  filed,  if  deemed  nec- 
essary. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  .the  15th  May, 
1876,  by  the  administrator  and  heirs  at  law  of  John  W.  Parks, 
deceased,  against  William  D.  Parks  individually,  and  as 
administrator  of  the  estate  of  Hugh  L.  Parks,  deceased,  and 
against  Sallie  Parks,  an  infant,  as  sole  heir  and  distributee  of 
the  estate  of  said  Hugh  li.  Parks  ;  and  sought  to  have  a  cer- 
tain deed,  absolute  on  its  face,  declared  a  mortgage,  and  for 
an  account  and  redemption.  The  deed,  a  copy  of  which  was 
made  an  exhibit  to  the  bill,  and  which  is  without  date,  was 
executed  by  said  John  W.  Parks  and  his  wife,  and  acknowl- 
edged by  them,  before  the  judge  of  probate  of  said  county,  on 
the  10th  September,  1869;  and  it  purports  to  convey  a  lot 
in  the  town  of  Scottsboro  in  said  county,  in  consideration  of 
$600  in  hand  paid,  to  said  W.  D.  Parks  "  as  the  administrator 
of  the  estate  of  Hugh  L.  Parks,  deceased,  his  heirs,  executors, 
and  assigns."  The  lot  described  in  said  deed,  and  conveyed 
by  it,  was  sold  and  conveyed  to  said  John  W.  Parks  by  A.  W. 
Brooks,  by  deed  dated  the  8th  September,  1869,  which  was 
also  made  an  exhibit  to  the  bill,  and  which  recites  as  its  con- 
sideration the  payment  of  $600  cash.  Hugh  L.  Parks  died 
in  the  spring  of  the  year  1869,  and  letters  of  administration 
on  his  estate  were  granted  by  the  Probate  Court  of  said 
county,  ou  the  9th  June,  1869,  to  said  W.  D.  and  John  W. 
Parks  jointly ;  and  they  continued  to  act  jointly  as  such 
administrators  until  the  9th  August,  1873,  when  said  John  W. 
resigned ;  and  he  made  a  final  settlement  of  his  accounts  on 
the  5th  January,  1874,  when  a  balance  of  $506  was  found 
against  him.     John  W.  Parks  died,  intestate,  in  January,  1875, 
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and  letters  of  administration  on  his  estate  were  granted  to 
his  widow,  Mrs.  Margaret  J.  Parks,  by  whom  the  bill  in  this 
case  was  filed,  jointly  with  their  two  children  as  his  heirs  at 
law. 

The  bill  alleged  that  John  W.  Parks,  in  making  payment  of 
the  purchase-money  to  Brooks,  used  the  funds  ol  the  estate 
in  his  hands  as  administrator,  and  executed  the  deed  to  said 
W.  D.  Parks,  his  co-administrator,  a  few  days  afterwards,  to 
secure  and  save  him  harmless  on  account  of  the  moneys  so 
used  ;  that  the  deed  was  intended  by  both  parties  to  operate 
only  as  a  mortgage,  and  was  delivered  and  accepted  for  this 
purpose  only ;  that  John  W.  Parks  continued  to  occupy  the 
premises,  as  his  own  residence,  until  he  removed  into  the 
country  in  January,  1873  ;  that  he  erected  valuable  and  per- 
manent improvements,  and  paid  taxes  on  the  property  until 
his  death ;  that  when  he  removed  into  the  country,  he  left 
W.  D.  Parks,  who  had  resided  with  him,  in  the  possession  of 
the  house  and  lot ;  that  he  fully  accounted,  on  the  final  settle- 
ment of  his  accounts,  for  the  $600  which  he  had  used  in  pay- 
ing for  the  property  f  that  W.  D.  Parks  verbally  agreed  to 
pay  a  stipulated  rent  for  said  house  and  lot,  and  another  lot 
on  which  there  was  a  store-house,  in  satisfaction  of  said  bal- 
ance of  $506,  and  that  said  balance  was  thus  paid  and  satis- 
fied. The  bill  therefore  prayed,  that  the  deed  be  declared  a 
mortgage  only ;  that  the  necessary  accounts  be  taken ;  and 
that  the  complainants  be  let  in  to  redeem,  on  paying  any 
balance  found  due,  which  they  oifered  to  do  ;  and  the  general 
prayer,  for  other  and  further  relief,  was  added. 

Answers  under  oath  being  waived,  W.  D.  Parks  answered 
without  oath,  admitting  that  John  W.  Parks  used  the  funds 
of  the  estate  in  paying  for  the  house  and  lot,  and  that  he 
conveyed  said  house  and  lot  to  him  (respondent)  on  account 
of  the  moneys  thus  misappropriated.  "  But  he  denies,"  the 
answer  continued,  *'  that  it  was  understood  or  agreed  between 
the  parties  to  said  deed,  at  the'  time  of  its  execution,  that  it 
should  operate  and  have  effect  as  a  mortgage  :  on  the  con- 
trary, it  was  understood  to  be  an  absolute  and  indefeasible 
conveyance,  as  the  same  purports.  The  deed  was  drafted  by 
the  said  John  W.,  who  was  then  a  lawyer,  skilled  in  his  pro- 
fession ;  and  the  intention  of  all  the  parties  is  openly  and 
fully  expressed  therein.  He  denies  that,  after  the  execution 
of  said  deed,  the  same  was  held  and  treated  as  a  mortgage 
by  him,  though  he  is  unable  to  state  in  what  light  it  was  con- 
sidered by  the  other  parties  thereto ;  but  it  was  never  inti- 
mated to  him,  prior  to  the  filing  of  the  bill  in  this  case,  that 
they  considered  it  as  a  mortgage."  He  admi-tted  that  said 
John  W.  continued  to  occupy  the  premises  until  he  removed 
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to  the  country,  in  January,  1873,  but  denied  that  he  claimed 
it  as  his  own ;  denied  that  John  W.  paid  the  taxes  on  the 
property,  and  asserted  that  he  paid  the  taxes  himself  as 
administrator  ;  admitted  that  John  W.  erected  improvements, 
but  alleged  that,  by  agreement  between  them  when  John  W. 
removed,  these  improvements  were  to  be  taken  in  payment 
of  the  rent  due  from  him  to  the  estate..  He  stated,  also,  that 
he  verbally  promised,  some  time  after  the  execution  of  said 
conveyance  to  him,  to  re-convey  said  house  and  lot  to  said 
John  W.,  if  he  would  refund  to  the  estate  said  sum  of  $600  so 
used  by  him,  with  interest;  but  he  denied  that  said  money 
had  ever  been  refunded,  or  in  any  way  accounted  for. 

An  answer  was  filed  in  the  name- of  the  infant  defendant, 
Sallie  Parks,  by  her  guardian  ad  litem,  which  was  prayed  to 
betaken  as  a  cross-bill  ;  claiming  that,  on  the  facts  stated 
in  the  bill,  she  had  a  right  to  elect  whether  she  would  take 
the  house  and  lot,  with  the  rents,  or  would  hold  the  adminis- 
trator liable  for  the  $600,  with  interest ;  and  asking  that  she 
be  allowed  to  take  the  property,  and  to  have  an  account  of 
the  rents  and  improvements,  that  thefy  might  be  set  off 
against  each  other. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that,  "under  our  decisions,  the  evidence  is  not  strong, 
clear  and  convincing  enough  to  authorize  the  court  to  declare 
the  conveyance  a  mortgage  ";  and  he  therefore  dismissed  the 
bill,  and  also  dismissed  the  cross-bill.  The  complainants 
appeal  from  this  decree,  and  here  assign  it  as  error. 

J.  E.  Brown,  and  W.  H.  Norwood,  for  appellant. 

'  R.  C.  Hunt,  contra. 

STONE,  J. — The  purpose  of  the  present  bill  is  to  have  a 
deed,  absolute  on  its  face,  made  by  John  W.  Parks,  Septem- 
ber 10th,  1869,  to  William  D.  Parks,  as  administrator  of  Hugh 
L.  Parks,  declared  a  mortgage  security  for  the  payment  of 
six  hundred  dollars  and  interest,  moneys  of  the  estate  of  said 
Hugh  L.,  used  by  John  W.  Parks,  then  co-administrator  of 
said  Hugh  L.'s  estate,  in  the  purchase  of  said  house  and  lot ; 
and  the  bill  seeks  to  redeem  said  mortgage  property.  The 
chancellor  dismissed  the  bill,  on  the  merits  ;  and  the  question 
for  our  decision  is,  whether  the  complainants  have  made  out 
their  case  with  that  clearness  of  proof,  which  requires  us  to 
reverse  the  finding  of  the  chancellor. — Rather  v.  Young,  56 
Ala.  94  ;  Bryan  v.  Hendrix,  57  Ala.  387. 

To  sustain  a  bill  of  this  kitod,  the  evidence  must  be  clear 
and  convincing — even  strong  and  stringent,  in  the  language 
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of  some  of  the  cases.— 2  Brick.  Dig.  271-2,  §§  316  to  320, 
inclusive.  In  considering  the  evidence  in  this  cause,  we 
attach  no  importance  to  casual  or  loose  expressions  by  John 
W.  Parks,  made  while  occupying  the  lot,  styling  the  premises 
*'  my  house,"  "  my  premises,"  &c.  Such  remarks  are  fre- 
quently indulged,  and  properly  indulged,  by  mere  lessees,  or 
tenants.  They  are  but  the  equivalent  of  '  my  residence'— the 
place  where  I  reside — and  properly  convey  no  other  idea.  If 
this  record  contained  only  this  evidence,  we  would  regard  it 
as  wholly  insufficient.  But  it  does  contain  other  evidence. 
The  testimony  of  the  witness  Hargiss  is,  that  "  at  the  time  I 
proposed  to  buy  these  premises  from  W.  D.  Parks,  after  John 
W.'s  death,  W.  D.  told  nae  that  he  had  thought  that  he  had  a 
mortgage  on  said  premises,  but,  on  examination  of  the  papers, 
he  found  that  it  was  a  deed  which  he  held  to  said  premises." 
Again  :  "  My  best  recollection  is,  tha^  he  told  me  he  discov- 
ered he  held  a  deed  to  said  land,  instead  of  a  mortgage,  on 
examination  of  his  papers  after  John  W.  Parks'  death." 
Now,  the  circumstances  under  which  this  conversation  was 
held,  were  well  calculated  to  impress  them  on  the  memory  of 
the  witness.  It  was  held  when  Hargiss,  the  witness,  was  try- 
ing to  negotiate  a  purchase  of  the  lot.  And  this  view  of  the 
case  is  strongly  corroborated  by  the  testimony  of  Judge  Kyle, 
who  shows,  from  the  tax-assessments  and  tax-books  in  his 
possession,  that,  up  to  the  death  of  John  W.  Parks,  this 
property  was  given  in  for  taxation,  and  taxes  paid  on  it,  in 
the  name  of  John  W.  Parks,  and  not  as  of  the  estate  of  Hugh 
L.  Parks.  It  is  also  corroborated,  very  strongly,  b}^  the  tes- 
timony of  Mrs.  Margaret  L.  Parks,  and  by  the  character  of 
repairs  and  improvements  put  on  the  property  by  John  W. 
Parks ;  improvements  a  mere  tenant  is  not  likelv  to  make. 
And  the  defendant's  only  witness,  Slarnes,  so  far  from  weak- 
ening this  testimony,  tends  himself  to  confirm  it.  Against 
this  view,  we  find  nothing  but  the  unsworn  denials  in  the 
answer  of  William  D.  Parks.  He  himself  is  not  examined  as 
a  witness,  although  he  could  have  testified  in  his  own  behalf 
to  any  facts  known  to  him,  except  those  growing  out  of  trans- 
actions with,  or  statements  by  John  W.  Parks,  deceased. 
Code  of  1^76,  §  3058.  He  wae  competent  to  testify  as  to  the 
alleged  conversation  between  him  and  Hargiss.  On  this 
feature  of  the  case  made  by  this  record,  we  think  complain- 
ants should  have  had  relief. 

But  there  is  another  aspect  of  this  esse.  Reaching  the 
conclusion  the  chancellor  did,  there  was  nothing  left  for  the 
cross-bill  to  operate  on,  and  consequently  he  dismissed  it. 
The  result  of  his  decree  was,  that  the  title  to  the  property 
was  in  Wm.  D.  Parks,  the  administrator,  with  the  privilege 
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and  right  of  election  in  Sallie  Parks,  sole  heir  of  Hugh  L. 
Parks,  to  take  the  house  and  lot  when  she  becomes  twenty- 
one  years  of  age,  as  being  bought  with  her  money,  or  to  dis- 
avow the  purchase,  and  claim  the  money ;  the  former  with 
rents,  and  the  latter  with  interest.  Our  decision,  announced 
above,  changes  the  relations  of  the  parties.  The  house  and 
lot  being  purchased  and  paid  for  with  the  moneys  of  the 
estate  of  Hugh  L.  Parks — this  being  admitted  in  the  bill,  and 
also  proven — a  trust  results  in  favor  of  the  heir  of  the  estate, 
to  have  the  title  of  the  property  decreed  to  her,  if  she  elect 
to  claim  it. — Preston  dt  Stetson  v  .  McMillan,  58  Ala.  84,  and 
authorities  cited;  Tilford  v.  Torrey,5'S  Ala.  120;  Kavanaugh 
V.  Thompson,  16  Ala.  817  ;  Perry  on  Trusts,  §  127.  But  the 
heir  or  distributee,  being  an  infant,  had  not  capacity  to  make 
the  election ;  and  hence  the  cross-bill  was  filed  for  the  infant, 
to  have  the  election  made  for  her  under  the  sanction  of  the 
court.— 2  Story's  Equity,  §§  1080  a,  1352-3,-6,  7.  The  cross- 
bill having  been  dismissed,  and  no  appeal  to  this  court  from 
that  decree,  we  have  no  power  to  reinstate  it,  or  to  grant  any 
relief  upon  it.  We  would,  therefore,  being  doing  injustice  to 
the  infant,  if  we  were  ta  proceed  to  render  a  final  decree,  in 
the  present  state  of  the  record.  We  will  reverse  and  remand 
the  cause,  that  the  guardian  ad  litem  of  the  infant  may  file 
another  cross-bill,  if  so  advised.  Of  course,  if  she  has 
attained  the  age  of  twenty-one  years,  she  can  make  her  own 
election,  without  the  sanction  of  the  court ;  and  no  cross-bill 
would  seem  necessary,  if  W.D.  Parks  is  in  life,  and  is  willing 
to  convey  to  her.  We  do  not  wish  to  be  understood  as  order- 
ing or  directing  that  the  election  be  made  for  her,  to  take  the 
house  and  lot.  That  may  depend  upon  the  condition  of  the 
estate,  and  the  present  condition  of  the  property.  The  chan- 
cellor will  have  the  means  of  informing  himself  correctly  on 
these  questions,  and,  in  deciding  them,  will  consult  the  inter- 
ests of  the  infant.  Let  the  costs  of  appeal  be  paid  by  Wil- 
liam D.  Parks. 

Reversed  and  remanded. 

Brickell,  C.  J.  not  sitting. 
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Ryan  v.  Kilpatrick. 

Slatutory  Real  Action  in  nature  of  Ejectment. 

1.  Adverse  possession  wilhout  color  of  title;  effect  and  extent  of. — Continnons 
adverse  possession  of  land  for  ten  years,  exclusive  of  the  period  during  which 
the  statute  of  limitations  was  suspended  on  account  of  the  war,  under  claim 
of  right,  though  without  title  or  color  of  title,  "is  equivalent  to  a  legal  title, 
on  which  an  action  of  ejectment  may  be  eithei:  maintained  or  defended";  but 
the  right  thus  acquired,  depending  on  actual  possession,  extends  only  to  the 
lands  actually  occupied,  and  draws  to  it  no  constructive  possession. 

2.  Same,  under  color  of  title. — Adverse  possession  under  color  of  title  is  not 
limited  to  the  precise  quantity  actually  cultivated  or  occupied,  but  extends  to 
the  boundaries  of  the  entire  tract  conveyed  by  the  instrument  ^hich  consti* 
tutes  such  color  ot  title,  except  such  portions  thereof  as  are  otherwise  actually 
possessed  ;  and  defects  in  the  title  of  the  grantor,  or  a  want  of  title  in  him, 
will  not  prevent  the  instrument  from  giving  color  of  title. 

3.  Bill  of  exceptions;  when  7iot  suppressed. — A  bill  of  exceptions,  dnly 
signed  by  the  presiding  judge,  will  not  be  suppressed,  or  struck  from  the 
record  on  motion,  because  it  is  therein  statefl  that,  before  the  signing  and 
sealing  thereof,  one  of  the  defendant's  attorneys,  to  whom  it  was  submitted 
for  examination,  "objected  to  the  signing  and  sealing  of  the  same,  because  it 
was  not  also  submitted  to  the  defendant's  other  attorneys";  and  tha,t  the 
presiding  judge,  "in  overruling  said  objection,  and  signing  and  sealing  said 
bill  of  exceptions,  does  so  without  prejudice  to  the  right  of  defendant's 
iittorneys  to  urge  such  objection  in  the  appellate  court." 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Samuel  F.  Ryan,  against 
Columbus  Kilpatrick  and  Arthur  C.  Beard,  to  recover  the 
possession  of  a  tract  of  land,  which  was  described  in  the 
amended  complaint  as  the  "  north-west  part  (B)  of  fraction«,l 
section  seventeen  (17),  township  seven  (7),  range  four  (4), 
east,  containing  seventy-nine  (79)  acres,  more  or  less,"  with 
damages  during  its  detention;  and  was  commenced  on  the 
18th  December,  1876.  Beard  died  during  the  suit,  and  the 
action  was  thereupon  revived  against  his  personal  representa- 
tives and  heirs,  who  defended  the  suit,  Kilpatrick  being  in 
possession  as  the  tenant  of  Beard.  The  defendants  pleaded, 
in  short  by  consent,  the  statutes  of  limitation  of  ten  and 
twenty  years,  and  adverse  possession  for  three  years  with  a 
suggestion  of  the  erection  of  valuable  improvements;  and 
the  cause  was  tried  on  issue  joined  on  these  pleas. 

On  the  trial,  a  bill  of  exceptions,  was  reserved  by  the 
defendant,  which  was  signed  by  the  presiding  judge  after 
the   adjournment  of  the  court  for  -the  term.     The  bill  of 
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exceptions  itself  states  that  it  was  so  signed  by  agreement, 
and  refers  to  the  agreement  as  if  incorporated ;  and  there*  is 
a  paper  attached  to  the  transcript,  containing  an  agreement 
as  to  the  testimony  of  an  absent  witness,  omitted  from  the 
transcript,  as  the  clerk  certifies,  "  because  then  mislaid  and 
only  recently  found,"  and  in  this  paper  is  copied  what  pur- 
ports to  be  an  agreement,  signed  by  the  attorneys  of  both 
parties,  that  the  bill  of  exceptions  might  be  signed  after  the 
adjournment,  "  said  bill  being  first  submitted  to  defendant's 
attorneys."  The  bill  of  exceptions  contains  the  following 
recitals  :  "  And  now,  before  the  signing  and  sealing  of  this 
bill  of  exceptions,  E..  K.  Boyd,  one  of  the  defendant's  attor- 
neys, objects  to  the  signing  and  sealing  of  the  same,  because 
he  says  that  the  alleged  bill  of  exceptions  was  not  submitted 
to  two  of  the  defendant's  attorneys  in  this  case,  to-wit,  S.  T). 
Cabaniss  and  W.  J.  Haralson,  but  only  to  himself;  and  the 
undersigned,  in  overruling  said  objection,  and  signing  and 
sealing  this  bill  of  exceptions,  does  so  without*  prejudice  to 
the  rights  of  defendant's  attorneys  to  urge  such  objection  in 
the  appellate  court";  sign'ed  by  the  presiding  judge.  On 
these  facts,  a  motion  was  made  to  suppress  the  bill  of 
exceptions. 

On  the  trial,  as  the  bill  of  exceptions  shows,  it  was  proved 
that  the  land  in  controversy  was  conveyed  by  patent  from 
the  United  States,  on  the  ■20th  May,  1831,  to  Hardy  H. 
Moore,  who  was  the  brother  of  Beard's  wife,  and  under  whom 
Beard  claimed  by  purchase,  having  paid  the  purchase-money, 
but  never  received  a  conveyance  ;  while  the  plaintiff  claimed 
under  Gabriel  M.  Moore,  who  was  a  brother  of  said  Hardy 
H.  Moore.  The  plaintiff  first  read  in  evidence,  without 
objection,  a  de'ed  executed  by  said  Gabriel  M.  Moore,  dated 
the  9th  March,  1850,  by  which  he  conveyed  a  tract  of  land, 
together  with  negroes  and  other  property,  to  Samuel  Finley 
and  P.  M.  Bush  as  trustees,  in  trust  for  his  wife  and  children, 
with  remainder  to  hia  children.  In  this  deed  the  land  was 
described  thus :  "  Those  certain  tracts  or  parcels  of  land 
lying  and  being  in  said  county  of  Marshall,  purchased  by 
him  of  William  E-obinson  and  P.  M.  Bush,  and  comprising 
the  plantation  on  which  the  said  Gabriel  now  resides,  and 
containing  about  ten  hundred  and  thirty- five  acres,  be  the 
same  more  or  less."  There  was  no  proof  that  the  land  bere 
sued  for  was  a  part  of  the  tract  conveyed  by  this  deed  ;  the 
plaintiff's  evidence  being  confined  to  proof  of  possession, 
claiming  it  as  a  part  of  said  tract,  or  without  reference  to 
the  deed.  Gabriel  M.  Moore  died  in  1853,  leaving  his  widow 
and  two  infant  children  surviving  him.  In  1854,  his  widow 
married  John  Ryan,  by  whom  she  afterwards   had  one  child, 
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the  plaintiff  in  this  suit,  who  attained  his  majority  in  July, 
1876.  She  died  in  1867,  and  her  two  children  by  her  first 
husband  died  a  few  months  previously,  in  infancy.  Evidence 
was  introduced,  on  the  part  of  the  plaintiff,  tending  to  show 
that  said  Gabriel  M.  Moore  went  into  possession  of  the  land 
in  controversy  in  1848,  on  his  purchase  of  the  plantation 
from  Robinson  and  Bush,  and  continued  to  cultivate  that 
part  which  was  cleared  until  his  death  in  1853,  but  subject 
to  the  control  of  the  trustees  after  the  execution  of  his  deed 
to  them  ;  that  the  trustees  leased  the  plantation,  for  several 
years,  to  one  JoUey,  who  also  cultivated  the  cleared  portion 
of  the  land  in  controversy ;  and  that  John  Ryan,  after  his 
marriage  with  the  widow  of  said  Gabriel  Moore,  occupied  and 
cultivated  the  lands  until  1872,  when  his  tenant  abandoned 
them,  and  a  tenant  took  possession  under  Beard,  who  had 
notified  Ryan's  tenant  that  he  claimed  the  land.  John 
Ryan  testified,  as  a  witness  for  the  plaintifi',  among  other 
things,  as  follows  :  "  Witness  did  not  know  whether  the  laud 
sued  for  in  this  action  formed  a  part  of  the  body  of  land 
convoyed  by  said  Gabriel  M.  Mo'ore  to  Finley  and  Bush  as 
trustees,  but  did  know  that  said  Jolley,  lessee  of  said  Finley 
and  liush,  occupied  and  cultivated,  under  said  lease,  the 
particular  tract  of  land  here  sued  for,  up  to  and  including  the 
year  1856,  when  witness  was  placed,  by  said  trustees,  in  pos- 
session of  all  the  lands  conveyed  by  said  deed,  including  the 
tract  involved  in  this  present  controversy.  Witness  inter- 
married, in  June,  1854,  with  Mrs.  Joanna  Moore,  the  widow 
of  said  Gabriel  M.  Moore ;  and  plaintiff  is  the  only  issue 
of  that  marriage.  Said  Gabriel  M.  Moore  left  two  infant 
children  surviving  him,  William  and  Mary  Moore,  who  were 
his  only  heirs  at  law,  and  both  of  whom  died  intestate,  and 
without  issue,  prior  to  January,  1857,  leaving  said  plaintiff  as 
their  only  surviving  heir ;  and  the  mother  of  plaintiff,  said 
Joanna,  died  in  the  fall  of  1857,  or  thereabouts.  In  the  latter 
part  of  the  year  1856,  said  trustees  placed  witness  in  the 
actual  possession  of  the  lands  conveyed  by  said  deed,  and 
witness  received  said  lands,  including  the  tract  sued  for  in 
this  action,  and  went  into  possession  thereof  under  said 
trustees,  and  continued  to  remain  in  the  possession  thereof, 
quietly  and  peaceably,  without  being  disturbed  in  the  pos- 
session thereof,  using  and  cultivating  said  lands,  and  claiming 
title  thereto  as  the  property  of  said  William  and  Mary  Moore 
during  their  lives,  and  after  their  death  as  the  property  of 
plaintiff,  said  S.  F.  Ryan,  as  heir  at  law  of  said  WilHam  and 
Mary  Moore,  continuously,  from  the  latter  part  of  the  year 
1856,  up  to  the  latter  part.of  the  year  1872,  when  said  Arthur 
C.  Beard,  without  the  knowledge  or  consent  of  witness,  or  of 
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said  plaintiff,  placed  a  tenant  in  possession  of  the  land  sued 
for.  When  said  land  was  so  delivered  to  witness  by  said 
trustees,  he  did  not  then  certainly  know  that  the  tract  sued 
for  in  this  action  was  included  in,  and  formed  a  part  of  the 
main,  body  of  said  lands  conveyed  by  said  deed,  but  it  was 
in  fact  delivered  to  him  by  said  trustees,  and  received  by  him 
as  a  part  of  the  lands  conveyed  by  said  deed;  and  witness 
took  possession,  and  continued  in  the  possession  of  said  land, 
believing  the  same  to  form  a  part  of  the  lands  conveyed  by 
said  deed,  and  paid  taxes  on  said  land  during  all  the  while 
after  he  went  into  possession,  up  to  the  commencement ,  of 
this  suit,  and  either  cultivated  said  land  on  his  own  account, 
or  leased  it  out,  under  the  belief  that  it  formed  part  of  the 
main  body  of  said  lands  conveyed  by  said  deed.  During  all 
the  time  while  witness  was  so  occupying  and  cultivating  said 
land  now  in  suit,  and  during  the  occupancy  of  the  same  by 
said  Gabriel  M.  Moore,  by  said  trustees,  and  by  said  Jolley, 
said  Arthur  C.  Beard  resided  in  said  county,  within  seven  or 
eight  miles  of  said  land,  and  actually  knew,  all  the  while,  of 
the  occupancy,  acts  of  ownership,  and  claim  of  witness  in 
and  to  said  land  ;  and  never  at  any  time,  up  to  the  latter  part 
of  the  year  1872,  set  up  any  title,  claim  or  estate  in  or  to  said 
land,  so  far  as  witness  knows  or  believes." 

It  was  admitted  that  P.  M.  Bush,  one  of  the  trustees  in 
the  deed  executed  by  Gabriel  M.  Moore,  and  who  was  a  half- 
brother  of  the  said  Gabriel  and  Hardy  H.  Moore,  would 
testify,  if  present,  as  a  witness  for  the  defendants,  that  the 
land  sued  for  was  not  included  in  the  tract  conveyed  by  him 
and  William  Kobinson  to  said  Gabriel  M.  Moore,  and  after- 
wards conveyed  by  said  Moore  to  Finley  and  Bush  as 
trustees ;  "  that  he  never  held  nor  claimed  possession  of 
said  land  in  controversy  under  the  said  deed,  nor  did  the  said 
Finley,  the  other  trustee ;  and  that  for  a  number  of  years, 
while  he  was  in  possession  of  said  plantation,  he  rented  said 
land  in  controversy  from  Arthur  C.  Beard,  and  paid  him  rent 
for  it";  and  that  Beard  bought  said  land  from  Hardy  H. 
Moore,  prior  to  1835,  and  paid  for  it.  There  was  other 
evidence  in  the  case,  introduced  by  each  party,  but  a  further 
statement  of  it  is  unnecessary. 

The  plaintiff  requested  the  court,  in  writing,  to  charge  the 
jury,  -'that  the  deed  executed  by  Gabriel  M.  Moore,  to  Finley 
and  Bush  as  trustees,  is  sufficient  to  create  a  color  of  title  in 
the  trustees,  and  in  the  plaintiff  in  this  suit,  whether  said 
Moore  had  title  or  not";  "  which  charge  the  court  refused  to 
give,  because  the  plaintiff"  in  this  case  claims  as  the  heir  of 
the  said  Gabriel  M.  Moore,  and  therefore  the  deed  from 
Gabriel  M,  Moore  cannot  give  color  of  title  either  to  him  or 


336  SUPEEME  COUKT  [Dec.  Term, 

[Ryan  v.  Kilpatrick.j 

his  heirs."  The  plaintiff  excepted  to  the  refusal  of  this 
charge,  and  also  to  the  refusal  of  another  charge,  which  is 
numbered  2,  but  which  is  in  the  Same  words  as  the  first ;  and 
the  refusal  of  these  charges  is  now  assigned  as  error. 

KiCE  &  Wiley,  for  appellant,  cited  HoiveU  v.  Hair,  15  Ala, 
194 ;  Jones  v.  Jones,  18  Ala.  253  ;  Herbert  v.  Hide,  1  Ala.  21 ; 
Sherrod  v.  Bhodes,  5  Ala.  693  ;  Hair  v.  Little,  28  Ala.  249. 

CABANIS3  &  Wakd,  contra. — Color  of  title  "is  that  which  in 
appearance  is  title,  but  which  in  reality  is  no  title." — Tyler 
on  Ejectment,  872.  Hence,  to  constitute  color  of  title,  the 
deed  must  identify  the  land. — Jackson  v.  Camp,  1  Cowen,  605 ; 
Jackson  v.  Woodruff,  1  Cowen,  286.  The  reason  given  for  the 
refusal  of  the  charge  is  immaterial,  if  the  charge  itself  was 
not  correct. 

STONE,  J. — Neither  plaintiff  nor  defendant  in  this  action 
traced  title  from  the  Government  to  himself.  The  Govern- 
ment patent  was  issued  to  Hardy  H.  Moore,  and  neither 
contending  litigant  traces  title  out  of  him.  The  plaintiff's 
claim  is  as  follows :  His  testimony  tends  to  show,  that 
Gabriel  Moore  went  into  possession  of  the  lands  in  contro- 
versy in  1848,  and  continued  in  possession,  exercising  acts  of 
ownership,  until  March,  1850,  when  he  conveyed  the  lands  to 
Finley  and  Bush,  trustees,  in  trust  for  his  (Moore's)  wife  and 
children,  remainder  to  his  children.  Moore  continued  to 
occupy  the  lands,  although  controlled  by  the  trustees,  until 
his  death  in  1853.  He  left  his  widow  and  two  infant  children 
surviving  him.  In  1854,  Mrs.  Moore  intermarried  with  John 
Eyan,  father  of  the  plaintiff,  who  then  took  up  his  residence 
on  the  premises.  One  only  child,  the  plaintiff,  was  the  issue 
of  the  second  marriage,  who  attained  his  majority  in  1876, 
and  soon  afterwards  commenced  this  suit.  Mrs.  Ryan,  the 
mother,  died  in  i857,  and  her  two  children  by  Moore  died  in 
infancy,  leaving  no  lineal  descendants.  The  trustees  con- 
tinued to  control  and  lease  out  the  lands,  in  obedience  to  the 
directions  of  the  trust  deed,  until  1856  or  1857,  after  the  death 
of  Mrs.  Ryan  and  her  two  children  by  Moore.  After  that, 
Ryan,  the  second  husband,  controlled  and  leased  out  the 
lands,  in  the  right  and  interest  of  his  infant  son,  until  1872. 
His  possession  was  open  and  notorious,  and  was  known  to 
Arthur  Beard,  in  whose  right  the  present  defendants  claim. 
In  1872,  the  tenant  placed  in  possession  by  Rj'an,  moved  off 
the  premises,  and  Beard  then  took  possession,  without  Ryan's 
leave,  and  continued  in  possession,  claiming  title.  The  tract 
of  land  in  controversy  contains  about  seventy-nine  acres,  of 
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which  about  one  half  was  cleared  and  cultivated.  The  testi- 
mony tends  to  show  the  cleared  land  was  actually  occupied 
and  cultivated — a  pedis  possessio^dimm^  all  the  time.  The 
other  .half  was  unreclaimed,  or  woodland,  of  which  there  was 
no  actual  occupancy. 

Two  questions  arise  on  this  testimony.  First,  was  there  a 
continuous,  actual  occupancy  of  the  premises,  independently 
and  under  claim  of  right,  for  ten  years  before  Beard  took 
possession.  Of  course,  this  means  ten  years  exclusive  of  the 
four  years,  eight  months  and  ten  da3S,  during  which  the 
statute  was  suspended  on  account  of  the  war.  If  there  was 
such  independent  holding  under  claim  of  right,  then  such 
adverse  holding  is  equivalent  to  a  legal  title,  on  which  an 
action  of  ejectment  may  be  maintained  or  defended.  And 
neither  title,  nor  color  of  title,  is  necessary  to  perfect  this 
right. — Smith  v.  Roberts,  62  Ala.  83,  and  authorities  cited ; 
Dillingham  v.  Broiun,  38  Ala.  311 ;  Steele  v.  Steele,  64  Ala.  438. 
This  right,  however,  depending  on  actual  possession — pedis 
possessio,  as  it  is  sometimes  phrased — extends  only  to  the 
lauds  actually  occupied.  It  draws  to  it  no  constructive  pos- 
session.— Ang.  on  Lim.  §§  391-4. 

The  second  question  is,  when  the  possession  is  taken  or 
held  under  title,  or  color  of  title.  In  this  class  of  cases, 
the  occupancy  of  the  claimant  is  not  limited  to  the  precise 
quantity  actually  possessed  by  him.  It  embraces  all  the 
contiguous  laud,  not  otherwise  possessed,  conveyed  in  the 
title  or  color  of  title  under  which  he  enters  or  claims. — Ang. 
on  Lim.  §  400 ;  Tyler  on  Ejectment,  895. 

There  can  be  no  question  that  the  deed  from  Gabriel 
Moore  to  Finley  and  Bush,  trustees,  no  matter  how  defective 
Moore's  title  may  have  been,  constituted  color  of  title  in  his 
grantees,  and  in  those  claiming  and  occupying  under  them. 
iiiggs  V.  Fuller,  54  Ala.  14:1;  Ladd  v.  Dubroca,  61  Ala.  25; 
Molton  V.  Henderson,  62  Ala.  428 ;  Dillingham  v.  Broivn, 
38  Ala.  311. 

It  is  thus  shown  that  the  deed  of  Gabriel  Moore  was  an 
important  factor,  in  defining  the  extent  of  the  adverse  hold- 
ing asserted  and  claimed  by  plaintiff,  and  those  under  whom 
he  claimed.  The  charges  asked  ought  to  have  been  given, 
because  they  assert  a  correct  principle  of  law,  and  were 
justified  by  the  state  of  the  evidence.  The  presiding  judge 
gave  as  a  reason  for  refusing  the  first  charge  asked,  "  that 
the  plaintiff  in  this  case  claims  as  the  heir  of  the  said  Gabriel 
M.  Moore,  and  therefore  the  deed  from  Gabriel  M.  Moore  can 
not  give,  either  to  him  or  his  heirs,  color  of  title."  We 
suppose  the  presiding  judge  was  misled  by  the  remark  of  the 
witness  John  Kyan,  father  of  plaintiff,  that  he  "  never  took 
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possession  of,  or  claimed  said  lands  so  conveyed,  as  his  own, 
but  only  as  the  property  of  the  estate  of  Gabriel  M.  Moore 
and  his  heirs  at  law,  and  after  their  death  held  possession  of 
the  same  as  the  property  of  said  plaintiff,  who  was  a  minor 
up  to  July,  1876,  and  whose  father  said  witness  is,"  This 
witness  has  previously  testitied,  that  he  went  into  possession 
of  said  lands  in  1856,  and  remained  in  quiet  and  peaceable 
possession,  "  using  and  cultivatiog  said  lands  and  claiming 
title  thereto  as  the  property  of  said  William  and  Mary 
Moore"  [children  of  said  Gabriel  M.],  "during  their  lives, 
and  after  their  deaths  as  the  property  of  said  plaintiff, 
Samuel  F.  Ryan,  as  heir  at  law  of  said  William  and  Mary 
Moore,  continuously  from  the  latter  part  of  the  year  1856, 
up  to  the  latter  part  of  the  year  1872."  Now,  no  part  of  this 
language  justifies  the  assumption,  that  plaintiff  claims  in 
this  suit  as  the  heir  of  Gabriel  M.  Moore  ;  and  if  it  did,  it  is 
only  the  testimony  of  a  witness.  The  right  in  which  plaintiff 
claims  must  be  determined  by  the  evidence  he  offers  in  sup- 
port of  his  title.  Tested  thus,  he  claimed  as  heir  at  law  of 
William  and  Mary  Moore,  who  claimed  under  the  deed  of 
their  father. 

The  motion  to  suppress  the  bill  of  exceptions  can  not  be 
entertained. —  Weir  v.  Hoss,  6  Ala.  881 ;  HolUngsworth  v. 
Chapman,  50  Ala.  23. 

Reversed  and  remanded. 


Williams  v.  Baldridge. 

BUI  in  Equity  by  Trustee,  to  enforce  Vendor's  Lien  on  Land, 

1.  Estoppel  en  pais  against  married  tcornan,  as  to  equitable  separate  estate.  —A. 
married  womau,  owning  an  equitable  separate  estate  in  lands,  may  contract  in 
reference  to  it,  or  bind  it  by  an  estoppel,  as  if  she  were  a  femme  sole ;  and  if, 
without  fraud  or  mistake,  with  full  knowledge  of  the  facts,  and  without  coer- 
cion on  the  part  of  her  husband,  she  induces  a  stranger  to  purchase  from  her 
trustee,  she  can  not  afterwards  impeach  the  sale. 

2.  Purchase  of  lands  held  in  trust;  inhen  purchaser  toiU  be  protected  in  payment 
of  purchase  money. — A  purchaser  of  lands  held  in  trust  for  a  married  woman 
and  her  children  as  remainder-men,  who  is  induced  by  her  representations  to 
enter  into  the  contract  with  her  trustee,  will  be  protected  in  the  payment  of 
the  purchase-money  as  stipulated,  before  notice  of  dissent  on  her  part ;  but,  if 
he  executes  his  notes  for  the  purchase-money,  payable  to  creditors  of  the  hus- 
band, and  she  files  a  bill  to  enforce  a  vendor's  lien  on  the  land,  or  such  bill  is 
filed  by  a  succeeding  trustee  with  her  approval,  the  purchase-money  can  not 
be  appropriated,  against  her  consent,  to  the  payment  of  such  notes. 

Voii.  liXvi. 
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Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  30th  April,  1870,  by- 
Milton  C.  Baldridge,  as  trustee  for  Mrs.  Eliza  M.  Neely  and 
her  children,  against  David  J.  Cannon,  his  predecessor  in  the 
trust,  Jonathan  JVI.  Cunningham,  and  Mrs.  Sarah  A.  E.  Wil- 
liams. The  prayer  of  the  original  bill  was,  that  a  sale  of  lands 
alleged  to  have  been  made  by  said  Cannon,  as  trustee,  to 
Mrs.  Williams,  "  be  declared  null  and  void,  and  that  said 
Sarah  E.  Williams  be  required  to  deliver  the  possession  of 
said  lands  to  complainant  without  delay  ;  or,  if  the  court 
should  be  of  opinion  that  said  sale  was  authorized  by  the 
provisions  of  said  deed,"  by  which  the  trust  was  created, 
"  and  should  be  confirmed,  then  complainant  prays  that  the 
purchase-money,  with  the  interest  thereon,  be  decreed  to  be 
paid  to  complainant,  as  trustee,  for  the  use  and  benefit  of 
said  Eliza  M.  and  her  children,  according  to  the  provisions  of 
said  deed,"  and  also  for  an  account  of  rents,  and  of  waste 
and  damages  to  the  lands.  An  amended  bill  seems  to  have 
been  filed  without  objection,  which,  as  copied,  in  the  tran- 
script, immediately  after  the  original  bill,  without  the  signa- 
ture of  counsel,  or  any  memorandum  showing  when  it  was 
filed,  is  as  follows  :  "  The  defendant,  by  leave  of  the  court, 
having  amended  her  answer,  by  striking  out  the  latter  part 
of  the  fourth  paragraph  thereof,  to- wit :  '  Respondent,  further 
answering,  says  that  she  is  willing  and  ready  to  comply  with 
her  said  contract,  and  here  now  offers  to  pay  any  balance  of 
the  purchase-money  of  said  land,  if  indeed  any  is  due,  after 
giving  credit  for  the  cash  paid,  and  the  debts  of  said  Eliza 
assumed  and  paid  by  respondent';  complainant  amends  the 
prayer  of  his  bill,  by  leave  of  the  court,  and  prays  the  court, 
if  mistaken  in  the  relief  prayed,  that  the  court  will  declare  a' 
vendor's  lien  to  exist  on  said  lauds,  for  the  balance  of  the 
purchase-money  due  on  said  lands,  and  in  favor  of  complain- 
ant ;  and  that  the  court  will  order  an  account  taken,  to  ascer- 
tain the  balance  so  due,  and  will  decree  a  sale  of  said  land 
for  the  payment  thereof." 

The  trust  was  created  by  a  deed  of  gift  executed  by  David 
Cannon,  the  father  of  said  David  J.  Cannon  and  of  Mrs. 
Neely,  which  was  dated  the  22d  August,  1842,  and  by  which 
certain  lands  and  slaves  were  conveyed  to  said  David  J.  Can- 
non upon  the  following  trusts  :  "  Thait  he,  the  said  David 
James  Cannon,  shall,  during  the  life-time  of  said  Elizabeth 
Neely,  wife  of  the  said  Anderson  P.  Neely,  so  use  and  employ 
the  services  of  the  said  slaves  and  their  increase,  and  so  dis- 
pose of  the  laud  and  proceeds  thereof,  as  best  to  promote  and 
advance  the  interest  of  the  said  Eliza  M.  Neely  and  the  heirs 
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of  her  body  ;  and  shall  appropriate  the  labor  and  profits  of 
the  services  of  said  slaves,  and  the  proceeds  and  income  of 
the  said  laud,  to  the  sole  use  and  benefit  of  her,  the  said 
Eliza  M.,  and  her  children,  for  their  support  and  mainten- 
ance, or  for  the  purpose  of  purchasing  other  property  for  her 
separate  use,  and  which,  when  purchased,  shall  form  a  part 
of  the  trust  fund  in  the  hands  of  the  said  David  James  Can- 
non, and  subject  to  the  same  uses  that  the  slaves  and  land 
herein  conveyed  are  made  to.  be.  And  upon  this  further 
trust,  that  at  the  death  of  the  said  Eliza  M.  the  property 
hereby  conveyed,  and  its  increase,  together  with  such  as  may 
be  added  thereto  by  the  trustee  by  purchase,  shall  be  equally 
divided  among  the  heirs  of  her  body  who  may  survive  her, 
and  the  descendants  of  any  such  as  may  die  before  she  does ; 
and  should  she  die  without  heirs  of  her  body,  and  her  said 
husband  should  survive  her,  then  he  shall  use  and  enjoy  the 
labor  of  said  slaves,  and  the  use  of  said  land,  during  his  nat- 
ural life,  and  at  his  death  the  said  slaves  and  land  shall  be 
divided  equally  among  them  who  may  at  that  time  be  ths 
heirs  at  law  of  the  said  Eliza  M.  Neely." 

Said  David  J.  Cannon  accepted  the  trust  created  by  the 
deed,  and  continued  to  act  as  trustee  until  the  latter  part  of 
the  year  1860,  when  he  removed  to  Arkansas ;  and  he  was 
afterwards  removed  by  the  decree  of  the  said  Chancery  Court, 
as  the  bill  alleged,  and  the  complainant  was  appointed  trus- 
tee in  his  stead ;  but  the  record  does  not  show  when  this 
decree  was  rendered.  The  bill  alleged,  in  the  2d  and  3d  par- 
agraphs, that  on  the  16th  February,  1850,  the  said  Cannon  as 
trustee,  with  the  consent  and  approval  of  Mrs.  Neely  and  her 
husband,  sold  the  l^nds  conveyed  by  the  deed  of  gift,  to  said 
J.  M.  Cunningham,  one  of  the  defendants ;  that  this  sale  was 
approved  and  confirmed  by  the  said  Chancery  Court,  and  a 
conveyance  executed  by  the  trustee,  under  its  order,  to  said 
Cunningham  ;  that  the  proceeds  of  sale  were  invested  by  the 
trustee  in  another  tract  of  land,  purchased  from  John  E. 
Moore,  on  which  Mrs.  Neely  and  her  family  continued  to  reside 
for  several  years,  until  the  health  of  the  family  rendered  it 
prudent  for  them  to  remove  to  another  locality ;  that  the 
trustee,  with  the  consent  and  approval  of  Mrs.  Neely  and  her 
husband,  afterwards  (at  what  time  is  not  stated)  sold  said 
tract  of  land  to  James  Kyle,  at  the  price  of  $3,300  ;  that  this 
sale  was  approved  and  sanctioned  by  the  said  Chancery  Court, 
and  the  trustee  was  ordered  to  execute  a  conveyance  to  said 
Kyle  ;  and  that  in  said  decree  the  following  order  was  made  : 
"It  is  further  adjudged  and  decreed,  that  the  complainant, 
David  J.  Cannon,  trustee,  invest  the  said  sum  of  $3,300  for 
the  benefit  and  use  of  said  Eliza  M.  Neely  and  her  children, 
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according  to  the  restrictions  and  limitations  contained  in  the 
said  deed  of  David  Cannon."  The  orders  and  decrees  in  the 
matter  of  this  sale  and  its  confirmation,  "  as  far  as  may  be 
necessary,  are  referred  to  as  a  part  of"  the  bill,  but  are 
nowhere  set  out  in  the  record, 

The  subsequent  acts  of  the  trustee  in  relation  to  this  pur- 
chase-money, and  the  sale  of  lands  to  Mrs.  Sarah  Williams, 
as  to  which  relief  is  sought  in  this  suit,  are  thus  stated  in  the 
3d,  4th,  and  5th  paragraphs  of  the  bill :  "  3.  Complainant 
charges,  upon  information  which  he  believes  to  be  true,  that 
said  D.  J.  Cannon,  as  trustee,  invested  a  portion  of  said  pur- 
chase-money in  a  tract  of  land  of  which  he  himself  was  the 
owner,  the  said  Eliza  M.  and  her  husband  agreeing  to  the 
same  ;  and  he  delivered  up  the  possession  of  said  land  to  the 
said  JEliza  M.  and  her  husband,  who  moved  on  said  lands, 
and  occupied  and  cultivated  the  same  for  a  number  of  years." 
Said  tract  of  laud  is  then  described  as  a  quarter  section,  less 
four  acres  and  a  half,  containing  155.5  acres.  "  The  price 
agreed  on  for  said  tract  of  land  was  $1,250,  which  amount  said 
Cannon  retained  out  of  the  trust  funds,  for  his  own  use,  and 
held  the  land  as  trustee  for  said  Eliza  M.  and  her  children, 
according  to  the  provisions  of  said  deed  of  trust  and  the 
decree  of  said  court.  4.  Complainant  further  charges,  that 
said  David  J.  Cannon,  as  trustee,  invested  $1,250  of  said 
funds  in  his  hands,  in  another  tract  of  land,  which  he  bought 
from  said  Jonathan  M.  Cunningham,  being"  a  tract  particu- 
larly described,  and  alleged  to  contain  95  acres ;  "  the  pur- 
chase-money for  said  land  being  paid  out  of  said  trust  fund 
to  said  Cunningham,  and  the  possession  of  said  land  being 
given  to  said  Eliza  M.  and  her  husband.  5.  Complainant 
further  charges,  upon  information  which  he  believes  to  be 
true,  that  in  the  year  1860  said  Anderson  P.  Neely  determined 
to  remove  with  his  family  to  Arkansas,  and  said  David  J. 
Cannon  was  also  about  to  remove  to  that  State ;  and  the 
said  Cannon  bargained  for  the  sale  of  said  land  to  one  John 
D.  Williams,  for  the  sum  of  $2,500,  for  which,  as  complainant 
is  informed,  said  Williams  executed  his  notes,  either  to  the 
said  Cannon  as  trustee,  or  to  creditors  of  said  Anderson  P. 
Neely,  in  payment  of  his  debts ;  but  said  notes,  or  a  large 
portion  of  them,  have  never  been  paid,  either  to  said  Cannon 
or  to  said  creditbrs,  and  the  same  is  still  due  and  unpaid." 
The  subsequent  paragraphs  of  the  bill  alleged,  that  said  J.  D. 
Williams  afterwards  died,  during  the  latter  part  of  the  year 
1860 ;  that  Mrs.  Williams  continued  in  the  possession  of  the 
lands  up  to  the  filing  of  the  bill,  claiming  one  part  under  a 
deed  from  said  David  J.  Cannon,  and  the  other  part  under  a 
deed  from  said  J.  M.  Cunningham ;  that  these  lands  were 
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thus  purchased  with  the  trust  funds  in  the  hands  of  said  Can- 
non as  trustee,  and  were  thus  sold  without  authority  of  law  ; 
that  the  said  attempted  sale  by  Cannon  was  wholly  null  and 
void,  "  and  that  the  attempt  to  sell  and  apply  the  proceeds 
of  sale  to  the  payment  of  the  debts  of  said  Anderson  P.  Neely 
was  a  violation  of  the  trust  by  said  trustee,  and  a  fraud  in  law 
upon  the  rights  of  the  said  Eliza  M.  and  her  children."  Upon 
these  facts,  the  bill  prayed  relief  as  above  stated. 

A  decree  pro  conf'esso  was  regularly  taken  against  Cannon, 
and  also  against  Cunningham  ;  but  the  decree  against  the 
latter  was  set  aside,  and  an  answer  filed  by  him,  which 
requires  no  notice,  as  he  died  pending  the  suit,  and  there  was 
no  revivor  against  his  legal  representatives.  A  decree  pro 
confesso  was  also  entered  against  Mrs.  Williams,  and  the  record 
contains  no  order  setting  it  aside ;  but  an  answer  was  filed 
by  her,  and  also  two  pleas  claiming  protection  as  a  bona  fide 
purchaser  for  value,  neither  of  which  alleges  payment  of  the 
purchase-money  before  notice.  The  following  are  the  mate- 
rial allegations  of  the  answer  :  "Ansiveiing  the  3d  paragraph 
of  said  bill,  respondent  denies  the  facts  therein  stated  by 
complainant  on  information,  and  denies  that  said  David  J. 
Cannon,  as  trustee  for  the  said  Eliza  M.  and  her  children, 
invested  any  of  the  funds  or  money  of  said  Eliza  in  said  lands 
described  in  said  paragraph  of  the  bill,  and  denies  that  said 
Cannon,  as  trustee,  invested  the  money  arising  from  the  sale 
of  the  lands  to  Kyle,  in  said  land,  according  to  the  provisions 
of  said  deed  of  trust,  or  the  decree  of  said  court.  Respond- 
ent says  that,  on  the  30th  October,  1860,  she  purchased  of 
said  D.  J.  Cannon  in  his  individual  capacity,  and  not  as  trus- 
tee, the  lands  described  in  said  paragraph  of  the  bill,  and 
paid  for  the  same  ;  and  that  said  Cannon  and  his  wife  exe- 
cuted to  her  their  deed  in  fee  simple  for  said  land,  as  appears 
from  a  certified  copy,"  appended  to  the  answer  as  an  exhibit. 
*'iw  ansioer  to  the  4fh  paragraph  of  said  bill,  respondent  says 
that  at  the  same  time  she  purchased  of  said  David  J.  Cun- 
ningham, one  of  the  firm  of  Cunningham  &  Cannon,  the  lands 
described  in  said  4th  paragraph,  and  paid  for  the  same ;  that 
said  firm  had  purchased  said  lands  from  said  J.  M.  Cunning- 
ham, who  had  never  made  a  deed  to  them,  and  the  deed  to 
said  lands  was  made  by  him,  by  their  direction,  directly  to 
respondent,  as  will  appear  by  reference  to  a  copy,"  made  an 
exhibit  to  the  answer.  "  Respondent  denies  that  said  lands 
were  purchased  or  paid  for  out  of  the  trust  funds  of  the  said 
Eliza  M.  Neely,  and  says  that  said  lands  were  purchased 
from  said  J.  M.  Cunningham  by  the  firm  of  Cunningham  & 
Cannon,  and  sold  to  respondent,  and  paid  for  by  her,  and  a 
deed  executed  to  her  as  above  stated.     In  ansioer  to  the  5th 
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paragraph  of  said  bill,  respondent  says,  it  is  true  that  said 
Neely  and  family,  and  also  said  Cannon,  removed  to  Arkan- 
sas in  1860.  Respondent  admits  that  she  purchased  said 
lands,  as  already  stated,  and  gave  $2,500  for  them.  Part  of 
the  purchase-money  was  paid  in  cash,  the  precise  amount  of 
which  respondent  can  not  state  ;  but  she  knows  that  $1,000 
was  paid,  and  she  is  informed  and  believes,  and  upon  such 
information  and  belief  charges  the  fact  to  be,  that  $1,500  was 
paid  in  notes  executed  to  such  persons  as  the  said  Cannon 
wished  and  directed.  Respondent  states  that  a  part  of  the 
purchase-money  was  paid  in  a  claim  due  by  said  complainant, 
M.  C.  Baldridge,  to  the  estate  of  respondent's  father,  Terry 
Bradley,  and  paid  to  her  by  the  administrator  of  said  estate, 
who  was  also  her  guardian.  Respondent  denies  that  said 
lands,  so  purchased,  belonged  to  said  Eliza  M.  Neely,  or  were 
held  by  said  Cannon  as  her  trustee,  and  demands  legal  proof, 
thereof.  Respondent  bought  said  lands  of  said  Cannon  indi- 
vidually, and  as  a  member  of  the  firm  of  Cunningham  &  Can- 
non, and  paid  for  the  same  as  said  Cannon  desired,  part  in 
money,  and  part  by  assuming  debts  to  other  parties ;  and 
respondent  says,  if  said  Cannon  has  abused  his  trust,  and 
defrauded  his  cestui  que  trust,  the  said  Eliza,  who  is  his  sister, 
he  did  it  without  the  knowledge  of  this  respondent ;  and  she 
further  states  and  charges,  that  she  is  a  bona  fide  purchaser, 
ignorant  of  the  fraud,  if  there  was  any  fraud  on  the  part  of 
the  said  trustee,  and  that  sBe  paid  a  valuable  consideration 
for  said  lands."  The  last  paragraph  of  the  answer  was  struck 
out  by  amendment,  as  above  stated. 

The  deposition  of  said  David  J.  Cannon  was  taken  at  the 
instance  of  the  complainant,  cross-interrogatories  being  filed 
by  Mrs.  Williams.  This  witness,  in  answer  to  the  direct 
interrogatories,  testified  to  the  facts  connected  with  the  sev- 
eral sales  of  land,  and  the  investment  of  the  trust  funds,  sub- 
stantially as  alleged  in  the  bill ;  and  furtlier  stated,  in  answer 
to  the  cross-interrogatories,  that  the  sale  of  the  lands  to  Mrs. 
Williams  and  her  husband  was  made  by  said  A.  P.  Neely  and 
his  wife,  who  desired  to  remove  to  Arkansas ;  that  he  assented 
to  the  sale  at  their  instance  and  request,  and  executed  to 
Mrs.  Williams  a  deed  for  tiiat  part  of  the  land  of  which  the 
legal  title  was  in  him,  while  Cunningham  executed  to  her  a 
deed  for  the  other  portion,  the  legal  title  to  which  was  yet  in 
him ;  and  that  he  required  from  the  said  A.  P.  Neely,  and 
from  those  children  who  were  then  grown,  a  bond  of  indem- 
nity against  any  liability  he  might  incur  by  the  said  sale  to 
Williams  and  wife,  a  copy  of  which  bond  was  made  an  exhibit 
to  his  deposition. 

The  cause  being  submitted  for  final  decree,   on  pleadings 
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and  proof,  the  chancellor  delivered  an  opinion,  as  follows : 
"  There  can  be  no  doubt,  under  the  proof,  that  Cannon  sold 
the  lands  described  in  the  bill  to  A.  P.  Neely  and  wife,  and 
that  the  same  was  paid  for  with  the  trust  funds  in  the  hands 
of  Cannon,  derived  from  the  sale  of  the  lands  to  Kyle ;  or 
that,  of  such  trust  funds.  Cannon,  on  a.  settlement,  would  and 
did  owe  enough  to  pay  for  said  lands.  This  being  so,  the 
land  would,  in  a  court  of  equity,  be  treated  and  recognized  as 
belonging  to  the  trust  estate.  The  indemnifying  bond,  exe- 
cuted by  the  beneficiaries,  recognized  and  treated  the  land  as 
belonging  to  the  trust  estate,  and  as  a  part  thereof.  Mrs. 
Williams  can  not  be  treated  as  a  purchaser  for  valuable  con- 
sideration without  notice,  unless  she  shows  that  she  has  paid 
the  entire  purchase-money  promised  to  be  paid  by  her  before 
she  had  any  notice.  Admitting  that  she  had  no  notice  of  the 
trust  in  favor  of  the  complainant,  yet,  not  having  paid,  she 
can  not  be  damaged  or  injured.  The  proof  shows  that  she 
boarded  with  Mrs.  Neely,  and  knew  her  claims  to  the  land, 
and  must  have  known  that,  while  the  legal  title  was  not  in 
Mrs.  Neely,  the  equitable  title  was.  The  sale  made  to  her 
by  the  trustee,  if  she  had  paid  the  money,  might  have  been 
upheld  in  a  court  of  equity,  and  she  protected  ;  but,  not  hav- 
ing paid  all  the  money,  she  can  only  be  protected,  in  any 
event,  to  the  amount  of  her  payments.  The  appropriation  of 
the  trust  funds  to  paying  the  individual  debts  of  A.  P.  Neely 
was  clearly  against  the  provision's  of  the  trust  created  by  the 
deed  of  David  Cannon  ;  and  whenever  the  beneficiaries  repu- 
diated the  transaction,  and  such  appropriation  of  the  trust 
funds,  and  gave  her  notice  thereof,  she  could  clearly  resist 
recovery,  in  the  hands  of  others,  of  the  various  notes  given 
by  her  for  the  lands  by  her  purchased.  She  can  only  be 
allowed  credit  for  payments  made  by  her  before  notice  of  the 
claim  thereto  by  the  complainant.  Mrs.  Williams  being  a  mar- 
ried woman  at  the  tim'e  of  the  execution  of  the  notes,  no  personal 
decree  can  or  will  be  rendered  against  her.  The  balance  due 
and  unpaid  on  the  lands  will  be  ascertained,  after  giving  her 
credit  for  $166  and  $160,  as  shown  by  the  depositions  of 
Karsner  and  Baker,  and  a  sale  of  the  lands  be  decreed  for 
the  satisfaction  of  said  balance.  The  doctrine  of  estoppel, 
contended  for  by  the  defendant,  might  and  would  apply,  pro- 
vided Mrs.  Williams  had  paid  for  the  land ;  but,  not  having 
paid  for  it,  the  notes  she  gave  stand  in  lieu  of  the  land  as 
trust  property,  and  are  a  lien  thereon  for  the  amount  remain- 
ing unpaid." 

The  chancellor's  decree,  in  accordance  with  this  opinion,  is 
now  assigned  as  error. 
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O'Neal  &  Pickett,  for  appellant. 

W.  J.  Wood,  contra. 

•  BRICKELL,  C.  J.— It  may  be  admitted  that,  if  Mrs.  Wil- 
liams had  paid  the  purchase-money  of  the  lands  in  contro- 
versy, Mrs.  Neely,  though  a  married  woman,  and  her  children, 
the  remaindermen,  would  be  estopped  from  asserting  any 
claim  to  them.  The  life  estate  of  Mrs.  Neely  in  the  lands,  or 
in  the  funds  invested  by  the  trustee  (Cannon)  in  the  pur- 
chase, was  an  equitable,  not  a  statutory  separate  estate. 
She  had  the  capacity  of  a/emwe  sole  to  contract  in  reference 
to  the  estate,  not  being  restrained  by  the  terms  and  limita- 
tions of  the  instrument  creating  it.  Having  this  capacity, 
she  could  bind  her  estate  by  an  estoppel ;  and  if,  without 
fraud  or  mistake,  and  without  coercion  from  her  husband, 
having  full  knowledge  of  her  rights,  she  induced  a  stranger 
to  purchase  of  the  trustee,  she  could  not  subsequently  im- 
peach the  sale.— i>mte  v.  Glover,  30  Ala.  .382.  But,  Mrs.  Wil- 
liams not  having  paid  the  purchase-money,  there  is  no  room 
for  claiming  an  estoppel ;  nor  is  there  room  for  its  operation 
in  any  aspect  of  the  case.  The  bill,  as  amended,  is  in  affirm- 
ation, not  in  repudiation  of  the  sale.  Its  whole  purpose  is 
to  enforce  a  lien  on  the  lands  for  the  unpaid  purchase-money, 
and  that  was  the  measure  of  relief  granted  by  the  chancellor. 

The  execution,  of  notes  by  Mrs.  Williams,  for  part  of  the 
purchase-money,  payable  to  creditors  of  the  husband  of  Mrs. 
Neely,  was  not  a  payment,  pro  tonto,  of  the  purchase-money. 
If  these  notes  had  been  paid,  without  notice  that  they  were 
repudiated  by  Mrs.  Neely,  a  different  question  would  have 
been  presented.  They  have  not  been  paid,  and  to  their  pay- 
ment the  purchase-money  can  "not  be  appropriated,  against 
her  consent. 

We  concur  in  the  opinion  and  conclusions  reached  by  the 
chancellor,  and  the  decree  is  affirmed. 


Jenkins  v,  Harrison. 

Bill  in  Equity  for  Specific  Performance  of  Contract. 

1.  Condnsiveness  of  judgment  at  law,  as  affam^t  equilaUe  relief  between  par- 
ties.— A  judgment  in  all  action  at  law,  against  the  validity  of  an  instrument 
as  a  deed  for  want  of  delivery,  does  not  preclude  a  resort  to  equity  to  enforce 
it  as  a  contract  to  convey. 
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2.  Offer  to  do  equity. — A  party  who  asks  the  specific  performance  of  a  con- 
tract, as  a  general  rule,  must  8ho\v  perforuinnee  on  his  part,  or  offer  to  perform, 
thereby  enabling  the  court  to  render  a  decree  for  the  defeudant,  if  necessary; 
but  the  allegation  is  formal,  and  it  is  sufficient  to  show  ability  and  willingness 
to  perform;  and  "it  may  well  be  doubted  whether  it  is  material,"  where  the 
bill  shows  that  the  complainant  has  partly  performed,  and  has  been  prevented 
from  making  full  performance  by  the  act  of  his  adversary,  and  that  further  per- 
formance would  not  be  accepted  if  tendered. 

.3.  Statute  of  frauds,  as  to  contract  for  sale  of  lands;  instrumerd  defective  as 
deed,  for  want  of  delivery,  held  sufficient  memorarulum. — "When  a  memorandnm  in 
writing,  purporting  to  contain  the  terms  of  a  contract  for  the  sale  of  lands, 
and  signed  by  both  of  the  parties,  is  wanting  in  the  certainty  and  definiteness 
requisite  to  a  specific  performance  of  the  contract,  its  defects  may  be  supplied 
by  instruments  reciprocally  executed  by  the  parties  a  few  days  afterwards,  duly 
signed,  sealed  and  acknowledged  as  deeds,  but  inoperative  for  want  of  delivery: 
finch  undelivered  deeds,  and  the  memorandum  signed  by  the  parties,  together 
may  satisfy  the  requisitions  of  the  statute  of  frauds  (Code,  ^  2121);  and  if  thoy 
do  not  expressly  refer  to  each  other,  their  connection  may  be  shown  by  parol 
proof  of  the  attendant  circumstances. 

4.  Specific  performance  of  contract  for  sale  of  lands;  when  decreed  against  ven- 
dor.— A  purchaser  of  lands  is  entitled  to  specific  performance  of  the  contract 
in  equity,  against  the  heirs  of  the  deceased  vendor,  when  he  shows  that  there 
was  a  substantial  compliance  with  the  requisitions  of  the  statute  of  frauds; 
that  the  contract,  though  evidenced  by  several  writings,  was  certain  and  defin- 
ite in  all  its  parts,  and  founded  on  an  adequate  consideration;  that  there  was 
no  unfairness  in  the  transaction,  and  nothing  casting  suspicion  on  the  capacity 
of  the  vendor  to  enter  into  contracts  ;  that  the  contract  is  capable  of  specific 
performance,  and  has  been  partially  performed  by  him  to  such  an  extent  that 
serious,  if  not  irreparable  injury,  must  result  unless  it  is  enforced. 

5.  Alienation  of  homestead. — The  constitutional  provision  which  declarep 
that  a  "mortgage,  or  other  alienation  of  the  homestead,"  by  a  married  man, 
"shall  not  be  valid,  without  the  voluntary  signature  and  assent  of  the  wife" 
(Art.  X.  ^  2),  applies  only  to  instruments  which  are  perfected  by  delivery,  and 
operative  as  conveyances  ;  and  though  an  instrument  which  is  duly  signed, 
sealed  and  acknowledged  as  a  deed,  but  defective  and  inoperative  as  a  deed  for 
want  of  delivery,  may  be  enforced  in  equity,  as  against  the  husband  or  his 
heirs,  as  a  contract  to  convey,  it  can  not  be  so  enforced  as  to  the  homestead. 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  29th  March,  1876,  by 
John  B.  Harrison,  against  John  S.  Jenkins  and  others,  chil- 
dren and  heirs  at  law  of  Thomas  B.  Jenkins,  deceased ;  and 
sought  the  specific  performance  of  a  contract  entered  into  by 
and  between  complainaut  and  said  decedent,  or  other  relief 
appropriate  to  the  facts  stated,  as  hereinafter  more  particu- 
larly shown.  The  original  contract  between  the  parties,  as 
reduced  to  writing  and  signed  by  both  of  them,  was  set  out 
in  the  bill,  as  follows  :  "  We,  Thomas  B.  Jenkins  and  John 
B.  Harrison,  have  agreed,  and  do  agree,  that  said  T.  B.  Jen- 
kins does  take  all  the  stock  of  goods  and  chattels  that  belong 
to  the  store,  that  has  been  bought  for  the  use  of  the  house, 
either  for  sale  or  use  in  the  store,  at  first  cost ;  and  said  T.  B. 
Jenkins  agrees  to  sell  his  homestead,  where  he  now  resides, 
to  said  Harrison,  in  lieu  therefor,  at  five  thousand  five  hun- 
dred dollars ;  and  said  Harrison  is  to  pay  said  Jenkins  four 
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hundred  dollars  cash  in  said  trade,  and  the  balance,  whatever 
it  may  be,  to  make  out  the  amount,  after  deducting  the 
amount  ivlicit  said  Jenkins  is  indebted  to  said  Harrison,  on 
the  first  day  of  November,  1871 ;  taking  the  Franklin  stove  at 
cost,  and  the  stove  in  the  counting-room  and  the  cook  stove 
at  valuation.  Both  agree  to  make  a  warrantee  title  to  said 
lands  and  lots,  acres  more  or  less.  Said  Harrison  gives  up  all 
right  to  garden,  and  said  Harrison  has  paid  ten  dollars  of 
the  purchase  money.  Signed  and  agreed  to,  on  this,  the  3d 
day  of  April,  1871."  A  copy  of  this  contract,  as  set  out  a 
second  time  in  the  transcript,  instead  of  the  italicized  words, 
"  said  lands  and  lots,  acres  more  or  less,"  uses  the  words  "  said 
land  and  lot  acres  more  or  less.'' 

The  homestead  of  said  Jenkins,  referred  to  in  this  contract, 
was  a  tract  of  land  containing  240  acres,  particularly  described 
in  the  first  paragraph  of  the  bill.  "  By  said  agreement  so 
made  in  writing,"  the  bill  alleged,  "  said  Jenkins  was  to  sell 
and  convey  in  fee-simple  title,  by  proper  deed,  the  homestead 
of  said  Jenkins  mentioned  in  the  first  paragraph  of  this  bill, 
and  was  to  make  full  title  to  the  same,  at  and  for  $5,500,  to 
be  paid  as  above  stated  ;  and  complainant,  on  his  part,  was 
to  let  said  Jenkins  have  his  stock  of  goods,  stated  in  said 
agreement,  at  first  cost,  and  was  to  pay  said  Jenkins  .$400  in 
rash,  and  balance  to  make  the  amount  of  $5,500,  after  first 
deducting  what  said  Jenkins  should  be  indebted  to  said  Har- 
rison, on  the  1st  day  of  November,  1871  ;  and  said  Jenkins 
was  also  to  take,  and  complainant  was  to  let  him  have,  a  cer- 
tain Franklin  stove  at  cost,  and  Jenkins  was  to  have  the  stove 
in  the  counting-room  and  the  cook  stove  at  valuation.  These 
were  stoves  held  by  complainant  in  South  Florence.  Orator 
charges,  that  the  lot  of  land  he  was  to  let  said  Jenkins  have, 
and  which  he  was  to  convey  to  said  Jenkins  by  appropriate 
deed,  was  lot  number  39  as  laid  down  in  the  map  of  the  town 
of  South  Florence ;  and  said  lot  then  had  on  it  the  store- 
house and  warehouse  of  complainant,  and  in  the  store-house 
were  the  goods  which  complainant  was  to  let  said  Jenkins 
have  in  part  pay  for  said  homestead.  As  evidence  thereof, 
orator  here  now  avers  that,  on  the  13th  April,  1871,  the  said 
Jenkins  and  orator  went  into  the  further  execution  of  said 
contract,  and  orator  made  his  deed  to  said  Jenkins,  and 
intended  thereby  to  convey  to  said  Jenkins  said  lot  number  39, 
at  and  for  the  price  of  $1,000  ;  a  copy  of  which  is  referred  to, 
and  the  original  also,  if  to  be  used  and  had,  as  evidence  of 
this  allegation.  The  copy  is  made  with  copy  of  acknowledg- 
ment of  the  signing  <fec.  of  same  by  your  orator,  before  H.  T. 
Norman,  a  justice  of  the  peace  in  and^for  said  county  at  that 
day,  and  also  of  the  stamping  of  the  same ;  all  of  which  is 
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referred  to  by  copy,  as  'Exhibit  B,'  and  the  original  will  be 
relied  on  as  evidence  on  the  trial.  In  further  execution  of 
said  contract,  orator  and  said  Jenkins  went  into  said  store- 
house, and  tookvau  inventory  of  the  goods,  and  which  goods 
were  delivered  to  said  Jenkins,  and  amonnted  to  between 
$3,200  and  $3,500,  at  prices  stipulated.  This  took  place  on 
the  13th  day  of  April,  1871.  And  in  further  execution  of  said 
contract,  and  to  carry  out  the  same,  said  Jenkins  and  his  wife, 
Amanda  B.  Jenkins,  then  and  there  made  a  deed  in  writing, 
signed,  sealed,  and  acknowledged  by  him  and  his  said  wife,  to 
orator,  for  said  homestead  land  in  said  county,  and  signed 
the  same  on  the  13th  day  of  April,  1871 ;  when  and  where 
also  he  and  his  said  wife  acknowledged  the  due  execution  of 
said  deed,  before  H.  T.  Norman,  a  justice  of  the  peace  in  and 
for  the  said  county,  and  which  is  certified  to  by  said  Norman ; 
all  of  which  is  shown  by  a  copy,"  made  an  exhibit  to  the  bill. 
These  were  the  allegations*  of  the  bill,  as  to  the  terms  and 
stipulations  of  the  contract  sought  to  be  enforced.  The  deed 
of  complainant  and  his  wife  to  said  Jenkins,  as  shown  by  the 
exhibit,  recites  the  present  payment  of  $1,000  as  its  consider- 
ation, uses  the  ordinary  words  of  a  deed  of  bargain  and  sale, 
and  purports  to  convey  "  a  certain  lot,  or  piece  of  land,  with 
store-house  and  warehouse  thereon  ;  said  lot  being  known  as 
lot  number  39  as  laid  down  in  the  plan  of  the  town  of  South 
Florence,  in  said  county  of  Colbert,  and  the  store-house  and 
warehouse  thereon  used  and  occupied  by  John  Harrison  as  a 
merchant ;  said  lot  containing  o^ne  acre,  more  or  less."  The 
deed  of  said  Jenkins  and  wife,  as  shown  by  the  exhibit,  recites 
the  present  payment  of  $5,500  as  its  consideration,  uses  the 
words  "  grant,  bargain  and  sell,"-  and  conveys  the  tract  of 
land  described  in  the  bill ;  and  it  recites  that  Mrs.  Jenkins 
joins  in  its  execution  for  the  purpose  of  conveying  her  right 
of  dower  and  homestead.  Neither  of  said  deeds  refers  to  the 
other,  and  neither  was  delivered  at  the  time  of  its  execution  ; 
both  being  left  with  said  H.  T.  Norman,  whose  deposition 
was  taken  in  the  cause,  and  who  thus  testified  as  to  the  facts 
attending  their  execution :  "  I  wrote  both  deeds.  After 
Mrs.  Jenkins  had  signed  her  name,  I  went  to  the  store,  and 
Thomas  B.  Jenkins  signed,  I  standing  by  his  side ;  and  I 
kept  this  deed,  to  sign  and  date  my  certificate  as  justice  of 
the  peace.  John  Harrison  immediately  signed  his  deed,  and 
I  took  it  to  Mrs.  Harrison's  room  for  her  signature.  I  came 
back  to  the  counting-room,  and  at  once  signed  my  name  to 
both  certificates  as  justice  of  the  peace,  and  dated  them.  I 
then  and  there  offered  the  deeds  to  the  parties,  and  they  both 
said,  Kee'p  them  till  to-yfi(rrroiu,  loe  have  not  got  the  inventory 
complete.    This  was  all  the  delivery  that  was  ever  made  to  me. 
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I  kept  the  deeds,  after  all  the  parties  had  signed,  for  the  sole 
purpose  of  dating  and  signing  the  certificates  as  justice  of  the 
peace.  I  then  offered  the  deeds  to  the  parties,  and  thej 
declined  to  take  them.  I  never  understood  from  the  parties 
that  they  intended  this  to  operate  as  a  delivery  of  the  deeds." 

On  the  evening  of  the  same  day,  while  returning  to  his 
home,  said  Jenkins  was  thrown  from  his  horse,  and  died  a 
few  days  afterwards  from  the  injuries  received.  Said  Nor- 
man, in  whose  possession  the  deeds  had  been  left,  after  stat- 
ing that  he  went  to  see  Jenkins  on  the  morning  of  the  14th 
April,  and  found  him  speechless,  testified  as  to  the  subse- 
quent stamping  and  delivery  of  the  deeds,  as  follows  :  "After 
a  consultation  among  the  members  of  Mrs.  Jenkins'  family, 
John  Harrison  also  being  present,  it  was  agreed  by  all  the 
parties  concerned,  that  the  trade  should  be  carried  out  just 
as  Mr.  Jenkins  had  commenced  it.  I  was  requested  to  meet 
John  Harrison  and  John  S.  Jenkins,  at  the  Harrison  store- 
house, in  South  Florence,  the  Wednesday  following ;  and 
Mrs.  Jenkins  instructed  me  to  stamp  the  deed  executed  by 
her  and  her  said  husband  to  John  Harrison,  and  deliver  it  to 
Harrison  ;  and  Mr.  Harrison  instructed  me  to  do  the  same 
with  reference  to  the  deed  executed  by  him  and  his  wife  to 
Thomas  B.  Jenkins — to  stamp  it,  and  deliver  it  to  John  S. 
Jenkins,  as  agent  for  Mrs.  A.  B.  Jenkins.  In  accordance 
with  this  request,  I  met  said  John  Harrison  and  John  S. 
Jenkins  at  the  time  and  place  appointed,  stamped  the  deeds, 
and  delivered  them  according  to  their  instructions." 

Letters  of  administration  on  the  estate  of  said  Jenkins 
were  granted,  a  short  time  after  his  death,  to  Mrs.  Amanda 
B.  Jenkins,  his  widow,  and  John  S.  Jenkins,  one  of  his  sons ; 
and  they  took  possession  of  the  store-house,  or  continued  in 
possession  of  it,  and  sold  out  the  stock  of  goods.  On  the 
12th  August,  1871,  Harrison  executed  to  said  administrators 
his  promissory  note  for  $238.22,  the  estimated  balance  of  the 
purchase-money,  payable  on  the  1st  November,  1871 ;  and 
on  the  3d  December,  1871,  he  paid  them  $400,  as  the  cash 
payment  mentioned  in  the  original  contract.  They  delivered 
to  him  the  possession  of  the  homestead  tract  of  land,  and  he 
was  in  possession  on  the  5th  August,  1872,  when  the  children 
of  said  Jenkins,  as  his  heirs  at  law,  instituted  an  action  at 
law  against  him  to  recover  said  land,  with  damages  for  its 
detention;  and  in  March,  1876,  they  recovered  a  judgment 
for  the  land,  with  $1,500  damages.  On  the  note  for  $2d6.22, 
a  credit  of  $112  was  entered  as  of  August  11th,  1871 ;  and 
the  balance  being  unpaid,  the  administrators  commenced  an 
action  on  the  note  on  the  10th  February,  1872,  which  action 
was  pending  when   the  bill  in  this  case   was  filed.     Mrs. 
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Amanda  B.  Jenkins  died  before  the  bill  was  filed,  leaving  no 
property ;  and  the  bill  alleged  that  John  S.  Jenkins  was 
insolvent,  and  also  the  estate  of  said  Thomas  B.  Jenkins. 

The  prayer  of  the  bill,  which  was  drawn  with  great  fullness 
and  particularity,  covering  four  pages  of  the  transcript,  was 
for  a  specific  performance  of  the  contract,  an  injunction  of 
the  judgment  and  action  at  law,  and  an  account ;  and  in  this 
connection  the  bill  contained  the  following  allegation,  or  offer 
to  do  equity  :  "  Orator  prays  that  an  account  be  ordered  by 
the  court,  and  that  the  register  be  ordered  to  state  an  account 
in  the  matters  herein  charged  and  complained  of ;  and  if, 
by  possibility,  or  mistake,  or  otherwise,  it  should  turn  out 
that  orator  is  in  arrears  as  to  payment  of  said  $5,500  purchase- 
money,  other  than  the  balance  of  $126.22  due  on  said  note, 
he  here  now  offers  to  pay  whatever  balance  may  be  found 
against  him,  including  balance  on  said  note,  and  the  amount 
thereof,  with'  interest,  and  all  and  every  other  sum  or  sums 
of  money  your  honor  may  require  him  to  pay ;  and  he  is 
ready  to  do  and  perform  in  the  premises  whatever  this  court 
shall  adjudge  and  decree  against  him,  and  here  now  so  offers 
to  conform."  The  bill  prayed,  also,  in  the  alternative,  that, 
if  the  complainant  should  be  held  not  entitled  to  a  decree  for 
a  specific  performance  of  the  contract,  his  deed  might  be 
declared  null  and  void ;  that  an  equitable  lien  be  declared  in 
his  favor,  on  the  lands  embraced  in  the  homestead  tract  of 
Jenkins,  for  the  amount  of  the  purchase-money  which  he  had 
paid,  with  interest ;  and  for  other  and  further  relief,  under 
the  general  prayer. 

A  demurrer  to  the  bjll  was  filed  by  John  S.  Jenkins  sepa- 
rately, and  by  the  other  defendants  jointly ;  the  former 
assigning  seventeen  grounds  of  demurrer,  and  the  latter 
fourteen.  Among  other  grounds  of  demurrer,  it  was  specially 
assigned,  that  the  original  contract  between  the  parties,  as 
reduced  to  writing  and  signed  on  the  3d  April,  1871,  was  void 
for  indefiniteness  and  uncertainty,  and  incapable  of  being 
specifically  enforced ;  that  the  deeds  afterwards  signed  showed 
an  entirely  different  contract,  and  had  no  connection  with 
the  former  contract ;  that  the  invalidity  of  the  deed  signed 
by  Jenkins  and  his  wife  had  been  established  on  the  trial  in 
the  action  at  law,  and  the  question  could  not  be  re-tried  in 
equity ;  that  the  facts  stated  in  the  bill  showed  that  there 
had  been  no  valid  alienation  of  the  homestead ;  and  that  the 
complainant,  so  far  as  he  showed  any  right  to  relief,  had 
an  adequate  remedy  at  law.  The  chancellor  overruled  the 
demurrer,  on  all  the  grounds  assigned  ;  and  answers  were 
then  filed  by  the  defendants,  in  which  they  set  up  the  defense, 
among  others,  that   Thomas  B.  Jenkins  was  drunk   at  the 
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time  he  entered  into  the  contract  with  Harrison,  and  was 
thereby  incapacitated  to  enter  into  a  valid  contract,  and  that 
Harrison  took  advantage  of  his  condition.  They  also  denied 
most  of  the  alleged  facts  showing  performance  of  the  contract 
on  the  day  the  deeds  were  signed,  and  they  pleaded  the 
statute  of  frauds  in  bar  of  a  specific  performance. 

The  chancellor  overruled  the  plea  of  the  statute  of  frauds, 
but,  on  final  hearing  on  pleadings  and  proof,  held  that  the 
complainant  could  not  have  a  specific  execution  of  the  con- 
tract, because  the  contract  was  entire,  and  there  was  no  valid 
alienation  of  the  homestead  ;  and  he  further  held  as  follows  : 
"  I  think  this  is  a  proper  case  for  the  rescinding  of  the  entire 
contract,  and  placing  the  parties  m  statu  quo  as  nearly  as 
possible.  To  do  this,  it  would  be  proper  that  the  deed 
executed  by  Harrison  to  Jenkins  should  be  delivered  up, 
cancelled,  and  held  for  naught ;  Jenkins  to  account  for  the 
rents  of  the  lot  and  store-house  thereby  conveyed ;  the 
respondents  to  select  the  eighty  acres,  including  the  dwelling 
and  appurtenances  thereon  situated,  which  is  exempted  by 
the  constitution  as  a  homestead ;  also,  to  refer  it  to  the 
register  to  ascertain  the  amount,  with  interest,  paid  by 
Harrison  to  Jenkins,  or  to  his  administrators,  embracing  the 
goods,  cash,  and  indebtedness  of  Jenkins  to  Harrison  at  the 
time  of  his  death,  deducting  from  the  original  sum  $1,000, 
the  agreed  value  of  the  house  and  lot  in  South  Florence  ; 
also,  to  ascertain  the  amount  of  the  rents  of  the  lands  selected 
as  exempt,  and  the  value  of  the  rents  of  the  remaining  lands  ; 
to  deduct  the  rents  thus  ascertained,,  from  the  whole  amount 
paid  by  Harrison,  and  condemn  the  lands  not  selected  and 
exempted  as  homestead  (160  acres)  for  the  satisfaction  thereof  ; 
that  Harrison  pay  the  amount  ascertained  to  be  due  for  the 
homestead  exemption,  less  the  rent  of  the  house  and  lot  in 
South  Florence ;  that  the  judgment  in  the  Circuit  Court  be 
enjoined,  and,  if  the  administrator  de  boras  non  of  Jenkins' 
estate  was  a  party  defendant  (?),  to  enjoin  the  further  prose- 
cution of  the  suit  upon  the  note." 

The  appeal  is  sued  out  by  the  defendants  below,  and  they 
here  assign  as  error  the  overruling  of  the  demurrers  to  the 
bill,  and  of  the  plea  of  the  statute  of  frauds,  together  with 
the  final  decree  and  each  part  thereof,  the  assignments  of 
error  being  seventeen  in  all. 

J.  B.  Moore,  and  E.  A.  O'Neal,  for  appellants. 

W.  Cooper,  and  Thos.  H.  Watts,  contra.    (No  briefs  on  file.) 

BRICKELL,  C.  J.— There  were  numerous  causes  of  de- 
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murrer  assigned  to  the  original  bill  by  the  appellants,  which 
were  overruled  by  the  chancellor.  We  shall  notice  only  such 
of  them  as  have  been  insisted  on  in  the  argument  of  counsel 
in  this  court.  The  first  is,  that  the  bill  proposes  to  re-open 
and  retry  the  matters  which  were  tried  and  decided  in  the 
court  of  law.  The  suit  at  law,  it  is  evident,  was  vigorously 
defended  ;  the  defense  addressed  mainly  to  the  point,  whether 
there  was  a  delivery  of  the  deed  in  the  life  of  Jenkins,  pass- 
ing the  legal  estate  to  Harrison.  The  defense  was .  unsuc- 
cessful ;  but  the  judgment  at  law,  though  it  was  resisted  upon 
legal  grounds,  is  far  from  precluding  the  appellee  from  resort- 
ing to  a  court  of  equity,  for  the  enforcement  of  equitable 
rights,  of  which  the  court  of  law  had  no  jurisdiction. —  Green- 
lee V.  Gaines,  13  Ala.  198.  The  bill,  so  far  from  proposing  to 
re-open  and  retry  the  matters  involved  in  the  action  at  law — 
so  far  from  drawing  in  question  the  correctness  of  the  judg- 
ment obtained — when  fairly  analyzed,  admits  that  the  judg- 
ment was  properly  obtained,  because  the  court  of  law  could 
look  only  to  the  legal  estate,  and  not  to  equities  which  were 
superior  to  it,  and  binding  it  and  the  heirs  to  whom  it  had 
descended.  Failing  to  establish,  as  a  fact,  the  delivery  of  the 
deed,  whereby  he  would  have  been  clothed  with  the  legal 
estate,  Harrison  claims  independent  equities,  springing  from 
the  contract  of  purchase, — not  as  gi'ounds  for  revising  the  judg- 
ment at  law,  but  as  causes  for  preventing  the  parties  who 
obtained  it  from  taking  advantage  of  it.  The  bill  presents 
questions  which  were  not  within  the  jurisdiction  of  the  court 
of  law,  which  were  not  presented,  and  which  it  would  have 
been  vain  to  have  presented  for  the  consideration  of  that 
court.  Such  bills  are  of  frequent  occurrence,  and  are 
uniformly  maintained,  if  they  disclose  clear  equities,  render- 
ing the  enforcement  of  the  judgment  at  law  unjust  and 
unconscionable. — Parker  v.  Judges,  12  Wheat.  561. 

2.  It  is  insisted  that,  as  it  appears  from  the  bill  all  the 
purchase-money  of  the  lands  has  not  been  paid,  a  mere 
general  offer  to  do  equity  is  insufficient;  that  there  should 
be  a  specific,  explicit  offer  to  pay  so  much  of  the  purchase- 
money  as  is  unpaid.  When  a  bill  is  filed  to  compel  the 
specific  performance  of  a  contract,  the  complainant,  as  a 
general  rule,  must  by  the  bill  submit  to  perform  the  contract 
on  his  part;  because  the  effect  of  such  submission  is  to  entitle 
the  defendant  to  a  decree,  though  the  complainant  should 
fail  to  entitle  himself  to  relief  in  the  form  prayed  by  the  bill ; 
and  the  court  will  not  decree  performance,  except  upon  the 
condition,  that  the  party  claiming  it  perform  upon  his  part. 
1  Dan.  Ch.  Pr.  385.  The  allegation  is,  however,  merely  formal : 
no  particular  form  of  expression  need  be  observed  in  making 
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it ;  and  it  is  sufficient,  whenever  ability  and  willingness  to 
perform  are  clearly  manifested.  It  may  well  be  doubted, 
whether,  in  a  case  of  this  kind,  it  is  material ;  the  party 
seeking  specific  performance  having  on  his  part  performed 
partially,  and  being  hindered  from  full  performance  by  the 
act  of  his  adversary,  who,  it  is  evident,  would  not,  if  it  were 
tendered,  accept  further  performance. — Bass  v.  GiUeland, 
6  Ala.  761 ;  EUiott  v.  Boaz,'  I)  Ala.  779 ;  Hatcher  v.  Hatcher, 
1  McMull.  Eq.  311.  Without  discussing  these  questions,  it 
is  sufficient  to  say,  the  bill  is  not  obnoxious  to  this  cause  of 
demurrer.  It  contains  a  very  clear  and  complete  offer  of 
performance,  as  the  court  may  direct,  and  an  unequivocal 
submission  to  the  jurisdiction  of  the  court. 

3.  We  reach  now  the  material  point  of  contention  between 
the  parties, — that  which,  it  is  obvious  from  the  argument  of 
counsel,  is  regarded  as  decisive  of  the  controversy.  The 
question  is,  whether  the  averments  of  the  bill, — and  these 
averments  are  supported  by  the  evidence, — show  a  contract 
in  writing,  or  a  note  or  memorandum  in  writing,  of  the 
contract  for  the  sale  and  conveyance  of  the  lands,  signed  by 
Jenkins,  which  will  satisfy  the  requirements  of  the  statute  of 
frauds. 

The  5th  subdivision  of  section  2121  of  the  Code  of  1876  is 
directed  to  contracts  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  therein,  except  leases  for  a 
term  not  longer  than  one  year.  It  embodies,  in  substance, 
the  fourth  subdivision  of  the  fourth  section  of  the  English 
statute  of  frauds,  29  Car.  2,  c.  3.  The  present  statute  differs 
materially  from  the  English  statute,  and  our  former  statute 
of  1803  (Clay's  Dig.  254,  §  1),  which  merely  declared,  that  no 
action  should  be  brought  on  unwritten  contracts  for  the  sale 
of  lands,  and  contained  no  exception  in  favor  of  such  con- 
tracts though  they  may  have  been  partly  performed.  The 
statute  now  proscribes,  as  void,  every  contract  for  the  sale  of 
lands,  tenements,  or  hereditaments,  or  of  any  interest  therein, 
except  leases  for  a  term  not  longer  than  one  year,  unless  the 
agreement,  or  some  note  or  memorandum  thereof,  expressing 
the  consideration,  is  in  writing,  and  subscribed  by  the  party 
to  be  charged  therewith,  or  some  other  person  by  him  there"- 
unto  lawfully  authorized  in  writing  ;  or  "  unless  the  purchase- 
money,  or  a  portion  thereof,  be  paid,  and  the  purchaser  be 
put  in  possession  of  the  land  by  the  seller."  The  former 
statute  of  frauds  was  not  construed  as  was  the  English  statute. 
Its  requisitions  were  satisfied,  if  the  agreement  was  in  writing, 
though  the  consideration  was  not  expressed ;  that  could  be 
proved  by  extrinsic  evidence. —  Thompson  v.  Hall,  16  Ala.  204 ; 
Beall  V.  Ridgway,  18  Ala.  117 ;  Righy  v.  Norwood,  34  Ala.  129. 
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The  present  statute  is  intended  to  preclude  that  construction, 
and  to  embody  as  a  mandatory  requirement,  the  expression 
in  writing  of  the  consideration,  not  leaving  it  to  the  uncer- 
tainty and  infirinity  of  parol  evidence. — Bighy  v.  Norwood, 
supra.  Again,  if  the  contract  was  in  writing,  signed  by  an 
agent  of  the  party  to  be  charged,  verbal  authority  to  the 
agent  was  sufl&cient  under  the  former  statute. — Ledhetter  v. 
Walker,  31  Ala.  175  ;  Robinson  v.  Garth,  6  Ala.  201.  Written 
authority  is  now  an  express  requirement  of  the  statute.  It 
was  in  courts  of  equity,  that  part  performance  of  unwritten 
contracts  for  the  sale  of  lands  would  withdraw  them  from 
•the  influence  of  the  former  statute,  upon  the  ground,  that  it 
would  be  a  fraud  on  the  party  performing,  if  the  other  party 
were  permitted  to  avail  himself  of  the  statute,  to  avoid 
performance  on  his  part.  The  part  performance  which  would 
withdraw  the  contract  from  the  influence  of  the  former 
statute,  was  that  now  expressed  in  the  exception  to  the 
statute ;  when  the  purchase-money,  or  a  part  thereof,  had 
been  paid,  and  the  purchaser  let  into  possession  by  the  seller, 
1  Brick.  Dig.  691,  §  798  ;  2  Brick.  Dig.  36,  §  301. 

While  these  changes  have  been  introduced,  the  great, 
controlling  purpose  of  the  present,  is  that  of  the  former 
statute — the  requisition  of  written  evidence  of  all  contracts 
for  the  sale  of  lands.  "  The  meaning  of  the  statute,"  said 
Lord  Hakdwicke,  in  Welford  v.  Beazely,  3  Atk.  503,  "  is  to 
reduce  contracts  to  a  certainty,  in  order  to  avoid  perjury  on 
the  one  hand,  and  fraud  on  the  other ;  and  therefore,  both  in 
this  court,  and  the  courts  of  common  law,  when  an  agreement 
has  been  reduced  to  such  a  certainty,  and  the  substance  of 
the  statute  has  been  complied  with  in  the  material  part,  the 
forms  have  never  been  insisted  upon."  In  Norman  v.  Molett, 
8  Ala.  546,  it  was  said  by  Goldthwaite,  J.:  "The  object  of 
the  statute  of  frauds  is,  to  protect  individuals  from  having 
parol  agreements  imposed  on  them,  against  their  consent; 
but  it  has  been. uniformly  held,  not  to  defeat  a  parol  contract, 
which  is  afterwards  evidenced  by  a  writing  signed  by  the 
party  sought  to  be  charged  with  it."  The  purpose  and  object 
of  the  statute  being  no  more  than  the  requisition  of  written 
evidence  of  the  substance  of  the  contract,  signed  by  the 
party  to  be  charged,  so  that  he  may  not  be  subjected  to  the 
mischief  which  could  follow  from  mere  oral  evidence ;  the 
purpose  and  object,  and  the  words  of  the  statute,  are  all 
satisfied,  "  whenever  there  exists,  under  the  hand  of  the  party 
sought  to  be  charged,  a  written  statement,  containing,  either 
expressly,  or  by  necessary  inference,  all  the  terms  of  the 
agreement — that  is  to  say,  the  names  of  the  parties,  the 
subject-matter  of   the  contract,  the  consideration,  and  the 
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promise,  and  leaving  nothing  open  to  future  treaty.  This, 
therefore,  is  sufficient  to  satisfy  the  statute ;  and  provided 
this  be  found,  no  formality  is  required ;  nor  does  it  signify 
at  all  what  is  the  nature  or  character  of  the  document 
containing  such  written  statement — whether  it  be  a  letter 
written  by  the  party  to  be  charged  to  the  person  with  whom 
he  contracted,  or  to  any  other  person,  or  a  deed,  or  other 
legal  instrument,  or  an  answer  to  a  bill,  or  an  affidavit  in 
chancery,  in  bankruptcy,  or  in  lunacy." — Fry  on  Specific 
Perf.  §  344. 

It  may  be  conceded,  the  memorandum  of  the  contract,  of 
date  April  3,  1871,  signed  by  the  parties,  is  not  sufficiently 
certain  to  satisfy  the  requirements  of  the  statute.  The  vague 
and  ambiguous  expressions,  lot  acre,  and  that  Harrisoyi  gives 
up  all  right  to  garden,  cannot  be  regarded  as  a  note  or  memo^ 
randum  expressing  that  the  lot  in  South  Florence,  on  which 
the  store-house  was  situate,  was  embraced  in  the  contract 
of  the  sale  of  lands,  and  was  to  be  taken  by  Jenkins,  at 
the  value  of  one  thousand  dollars,  in  part  payment  of  the 
purchase-money,  and  was  to  be  conveyed  by  Harrison,  with 
covenants  of  warranty.  This  part  of  that  memorandum  is 
wholly  unintelligible,  looking  to  the  memorandum  alone.  But, 
whatever  of  uncertainty,  or  ambiguity,  or  unintelligibleness, 
may  be  found  in  that  memorandum,  is  removed  by  the  deeds 
subsequently  executed  by  Harrison  and  Jenkins.  These 
deeds  are  signed  by  the  respective  grantors,  and  their  wives, 
and  the  execution  of  them  duly  acknowledged  before  an 
officer  having  authority  to  take  and  certify  the  acknowledg- 
ment of  conveyances  of  real  estate.  They  were  drawn  under 
instructions  given  at  the  same  time,  to  the  same  person,  by 
the  grantors,  and  were  executed  and  acknowledged  by  them, 
with  a  view  to  a  final  consummation  and  execution  of  the 
contract,  of  which  the  note  or  memorandum  of  April  3,  1871, 
was  the  only  written  evidence  until  the  deeds  were  executed. 
Of  themselves,  the  deeds  import  a  bargain  and  sale  of  the 
fee-simple  estate  in  lauds,  which  are  particularly  described ; 
the  sum  of  the  pecuniary  consideration,  and  the  bargainor 
and  bargainee,  are  clearly  stated.  But  it  is  insisted  for  the 
appellants,  that,  as  the  deeds  were  not  delivered  in  the  life 
of  Jenkins,  but  delivery  was  expressly  deferred  until  the 
happening  of  a  future  event — the  completion  of  the  inventory 
of  the  goods — which  did  not  occur  until  after  his  death,  they 
cannot  be  looked  to  as  evidence  to  supply  the  insufficiencies 
of  the  memorandum,  or  for  any  other  purpose.  Whether 
the  deeds  ought  not  to  be  accepted  as  taking  the  place  of  all 
former  negotiations  or  writings  between  the  parties  touching 
this  contract — whether  they  are  not  a  later  expression  of  the 
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contract,  and  of  the  ascertainment  to  the  satisfaction  of  the 
parties  of  all  that  was  unascertained  when  the  memorandum 
was  signed — we  are  not  under  the  necessity  of  considering. 
We  repeat,  the  deeds,  by  their  very  terms,  import  a  bargain 
and  sale  of  lands,  in  fee  simple,  which  are  described,  upon  a 
consideration  clearly  expressed,  and  are  evidence  of  all  that 
could  have  ever  rested  in  parol.  That  they  were  executed 
after  the  contract  for  the  sale  of  the  lands  had  been  made, 
and  after  the  signing  of  the  memorandum,  is  not  matter  of 
objection.  After  a  contract  has  passed  beyond  negotiation 
or  treaty — after  the  minds  of  the  parties  have  met — after 
there  has  been  reciprocal  assent  to  all  its  terms — unless  all 
the  negotiations  have  been  conducted  in  writing,  there  is,  of 
necessity,  a  period  of  time,  longer  or  shorter,  when  it  rests 
wholly  in  parol — the  period  intervening  between  the  con- 
clusion of  treaty,  the  mutual  assent  of  the  parties,  and  the 
reduction  of  the  terms  of  the  contract  to  writing.  The 
writing  is  not  the  contract — it  is  no  more  or  less  than  the 
evidence  of  it,  which  must  exist,  or  the  contract  is  without 
legal  validity  or  efficiency,  and  this  evidence  may  be  supplied 
at  any  time  after  the  contract  is  completed. — Lerned  v. 
Wannemacher,  9  Allen,  412 ;  Marsh  v.  Hyde,  3  Gray,  331 ; 
Williams  v.  JSacon,  2  Gray,  387.  This,  in  effect,  was  the 
decision  of  this  court  in  Norman  v.  Molett,  8  Ala.  546,  where 
a  purchaser  of  lands  was  held  bound  by  a  contract  of  sale 
signed  only  by  the  vendor,  but  which  the  purchaser  subse- 
quently, by  indorsement,  transferred  to  another. 

It  is  certainly  true,  as  is  insisted  by  the  appellant's  counsel, 
that  delivery  is  essential  to  give  effect  to  a  deed —  as  essential 
as  signing,  or  the  attestation  of  witnesses,  or  a  legal  acknowl- 
edgment of   execution.     And  it  is  true,  that  though  signed, 
attested,  or   acknowledged,  so  long   as  the  grantor   retains 
control  or  dominion  over  it — so  long  as  he  does  not  part  with 
it,  with  the  purpose  that  it  shall  enure  to  the  grantee — title 
will  not  pass  from  him.     The  concession  does  not  meet  the 
point  upon  which  judgment  is  to  be  pronounced.     We  are 
not  in'search  of  a  conveyance  of  the  legal  estate  in  the  lands  : 
we  are  not  inquiring  whether' the  grantor  has  parted  with  the 
title  to  them,  and  the  grantee  has  become  invested  with  the 
title.     The   gravamen  of  the  complaint,  the  necessity  for  a 
resort   to  a  court  of   equity,  consists  in  the   fact,  that   the 
grantor  has   not,  as  he  was   bound  to  do  by  the   contract 
existing  between  him  and  the  grantee,  parted  with  the  legal 
title ;  and  it  is  performance  of  that  contract  which  is  claimed, 
and  is  the  primary  object  of  suit.     It  is  written  evidence  of 
the  contract,  binding  the  vendor  to  performance,  for  which 
we  are  inquiring ;  and  that,  according  to  the  authorities,  may 
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be  obtained  from  any  document  or  instrument  signed  by  the 
vendor ;  and  it  is  not  necessary  that  it  should  have  been 
written,  as  were  these  deeds,  with  the  view  of  furnishing 
evidence  of  the  contract,  and  l6oking  to  its  final  consummation. 
In  the  case  of  Welford  v.  Beazely,  3  Atk.  503,  a  deed 
containing  the  terms  of  the  contract,  the  contents  of  which 
were  known  to  the  party,  who  subscribed  it  merely  as  an 
attesting  witness,  was  received  as  sufficient  evidence  to  meet 
all  the  purposes,  and  satisfy  all  the  requisitions  of  the  statute 
of  frauds.  We  need  scarcely  refer  to  numerous  cases,  in 
which  letters  addressed  to  third  persons,  strangers  to  the 
contract,  containing  the  substance  of  its  terms,  have  been 
held   sufficient  to  satisfy  the   requirements   of  the   statute. 

1  Sug.  Vendors,  140;  Coles  v.  Trecotliick,  9  Vesey,  234. 
Whenever  a  note  or  memorandum  of  the  substance  of  the 
contract,  not  a  signification,  or  expression,  or  detail  of  all  its 
particulars,  signed  by  the  party  to  be  charged,  is  produced, 
whatever  may"  be  its  form  or  character,  or  whatever  may  be 
its  operation  or  validity  in  courts  of  law,  the  words  and 
purposes  of  the  statute  are  satisfied.  The  party  is  shielded 
from  the  peril  and  mischief  springing  from  the  frailty  and 
uncertainty  of  mere  oral  evidence,  resting  in  the  fleeting 
memory  of  witnesses  ;  and  the  court  has,  over  his  own  signa- 
ture, clear  and  satisfactory  evidence  of  the  contract  it  is  to 
enforce. — Atwood  v.  Cobb,  16  Pick.  227.     In  Gonnell  v.  Buckle, 

2  P.  Wms.  243,  a  femme,  in  the  course  of  a  treaty  for  mar- 
riage, gave  a  bond  to  her  intended  husband,  that  in  the  event 
of  the  marriage  she  would  convey  her  lands  to  him  in  fee ; 
they  married,  and  husband  and  wife  died  without  issue ; 
specific  performance  of  the  contract  was  decreed  to  the  heir 
of  the  husband,  as  against  the  heir  of  the  wife,  to  whom  the 
lands  had  descended.  Lord  Macclesfield  said:  "The  impro- 
priety of  the  security,  a  bond  from  a  woman  to  a  man  whom 
she  intends  to  marry,  or  the  inaccurate  manner  of  wording 
such  bond,  is  not  material ;  for  it  is  sufficient  that  the  bond 
is  written  evidence  of  the  agreement  of  the  parties,  that  the 
femme,  in  consideration  of  marriage,  agrees  the  man  shall 
have  the  land  as  her  portion ;  and  this  agreement,  being 
upon  a  valuable  consideration,  shall  be  executed  in  equity." 

In  Fowle  v.  Freeman,  9  Vesey,  351,  the  agreement  was  not 
signed  by  the  vendor,  who  subjoined  to  it  a  letter,  addressed 
to  his  solicitor,  instructing  him  to  prepare  a  proper  agreement 
in  pursuance  of  the  terms  of  the  agreement  he  indorsed. 
The  instructions  to  the  solicitor  were  countermanded,  and 
the  vendor  refused  to  carry  out  the  agreement,  relying  on  the 
statute  of  frauds :  In  answer,  it  was  said  by  Sir  William 
Grant  :    "  The  terms  are  reduced  to  writing.     The  whole  was 
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copied  out  fairly  by  the  defendant,  and  he  signs  it.  There  is 
no  doubt,  it  was  a  complete  agreement  so  far.  The  question 
is,  whether  the  whole  effect  of  it  is  suspended  by  adding  to 
it  a  letter  to  his  attorney,  desiring  him  to  prepare  a  more 
formal  instrument.  It  is  impossible  that  letter  could  have 
such  an  effect.  If  it  had,  though  that  formal  agreement  had 
been  prepared,  he  would  not  have  been  obliged  to  sign  it.  * 
*     *     He  is  bound  by  his  letter ;  by  his  proposal." 

The  particular  question  before  us — whether  a  deed,  unde- 
livered, may  not  be  sufficient  evidence  of  a  subsisting  contract 
for  the  sale  of  lauds,  satisfying  the  statute  of  frauds,  and  of 
which  n  court  of  equity  will  decree  specific  performance — has 
been  the  subject  of  adjudication  in  several  of  our  sister 
States.  In  Boivles  v.  Woodson,  6  Gratt.  78,  the  vendor  had 
prepared  and  signed  a  deed,  which  described  the  lands  and 
the  parties,  and  stated  the  amount  and  time  of  payment  of 
the  purchase-money.  He  retained  the  deed  in  his  own  pos- 
session ;  it  was,  however,  accepted  and  treated  as  a  sufficient 
memorandum  in  writing  to  satisfy  the  requirements  of  the 
statute  of  frauds. — See,  also,  Pan-ill  v.  3IcKinley,  9  Gratt.  1. 
A  paper  writing,  signed  and  sealed  by  the  owner  of  land,  with 
blanks  as  to  the  name  of  the  bargainee,  and  left  with  an  agent, 
to  whom  parol  authority  was  given  to  fill  the  blanks,  though, 
after  the  blanks  were  filled, -incapable  of  operating  as  a  con- 
veyance, was  taken  and  enforced  as  a  contract  for  the  sale  of 
the  lands. — Blacknall  v.  Parish,  6  Jones'  Eq.  (N.  C.)  70. 
Deeds  not  duly  recorded,  and  for  that  reason  invalid  as  con- 
veyances, have  in  several  cases,  in  Maryland,  been  regarded  as 
contracts  to  convey,  and  as  such  enforced. — Moncrieff  v.  Golds- 
horough,  4  H.  &  Mc.  283  ;    Williams  v.  Mayor,  6  H.  &J.  529. 

The  question  was  very  carefully  considered  in  Thoyer  v. 
Luce,  22  Ohio  St.  62,  under  facts  not  very  dissimilar  to  the 
facts  found  in  this  case.  It  was  the  conclusion  of  the  court, 
that  when  the  deed  was  drawn  and  executed,  as  part  of  the 
res  gesfce  of  the  sale,  that  it  was  evidence  of,  and  binding  as 
an  executory  contract,  though  not  delivered  as  a  conveyance 
of  title.  So,  in  Campbeil  v.  Thomas,  42  Wise.  437,  it  is  held 
that,  if  a  vendor,  who  has  by  parol  made  sale  of  lands,  exe- 
cutes a  deed  which  he  deposits  as  au'escroio,  if  the  deed  con- 
tains the  terms  of  the  contract  of  sale — that  is,  the  names  of 
the  parties,  the  subject-matter  and  consideration — it  is  a  suffi- 
cient compliance  with  the  statute  of  frauds. — See,  also,  Work 
V.  Coiohick,  81  111.  317. 

Without  passing  beyond  the  facts  of  this  case,  we  hold,  that 
a  deed,  drawn  and  executed  with  the  knowledge  of  both  par- 
ties, with  a  view  to  the  consummation  of  the  contract  of  sale, 
which,  in  itself,  and  of  itself,  embodies  the  substance,  though 
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not  all  the  details  or  particulars  of  the  contract,  naming  the 
parties,  expressing  the  consideration,  and  describing  the  lands, 
though  not  delivered,  and  its  dehvery  postponed  until  the 
happening  of  a  future  event,  is  a  note,  or  memorandum  of  the 
contract,  sufficient  to  satisfy  the  words,  the  spirit,  and  pur- 
poses of  the  statute  of  frauds. 

We  have  been  referred  to  the  cases  of  Parker  v.  Parker, 
1  Gray,  409 ;  Merriam  v.  Leonard,  6  Cush.  151 ;  Cannon  v. 
Cannon,  26  N.  J.  Eq.  316 ;  Overman  v.  Kerr,  17  Iowa,  485 ; 
Cagger  v.  Lansing,  43  N.  Y.  550 ;  which,  it  is  insisted,  are  in 
conflict  with  the  authorities  to  which  we  have  referred,  and 
support  the  broad  proposition,  that  under  no  circumstances 
can  an  undelivered  deed  operate  as  a  note  or  memorandum 
of  a  contract  for  the  sale  of  lands.  We  have  examined  these 
cases  with  care,  and  they  are  distinguishable  in  their  facts 
from  the  present  case.  While  some  of  them  contain  expres- 
sions which  may  indicate  support  of  the  proposition  advanced 
by  appellants,  the  reasons  given  are  not  convincing  or  satis- 
factory ;  and  others  seem  to  touch  only  the  operation  of  an 
undelivered  deed  as  a  conveyance  of  title.  In  Parker 
V.  Parker,  supra,  it  was  said,  the  deed  could  not  operate  as  a 
memorandum  in  writing  stipulating  to  convey  the  lands, 
because  it  had  not  been  delivered  to  the  grantee.  And  in 
others  it  is  said,  the  deed  could  not  operate  as  a  memoran- 
dum of  the  contract,  as  it  was  not  written  and  intended  for 
that  purpose.  The  authorities,  ancient  and  modern,  are 
numerous,  supporting  the  doctrine,  that  writings,  even  letters, 
addressed  to  third  persons,  of  which  the  party  availing  him- 
self as  evidence  had  no  knowledge  when  they  were  written, 
and  which  were  not  written  with  any  view  to  the  execution, 
or  to  furnish  evidence  of  the  contract,  have  been  received  as 
evidence  to  meet  the  requirements  of  the  statute  of  frauds, 
and  upon  the  evidence  derived  from  them,  the  contract 
enforced. — Peabody  v.  Speyers,  56  N.  Y.  230  ;  Gibson  v.  Hol- 
land, L.  E.  (1  Com.  Pleas)  1 ;    Coles  v.  Trecothick,  9  Vesey,  250. 

It  is  to  oral  evidence  of  contracts  which  ought  to  be 
reduced  to  writing,  and  signed  by  the  party  to  be  charged, 
and  not  to  written  evidence  of  such  contracts,  the  statute  of 
frauds  is  directed.  Whenever  evidence  of  the  contract  is 
found  iu  writing,  signed  by  the  party  to  be  charged,  which 
is  certain  and  definite,  there  is  not  danger  of  fraud  and  per- 
jury, and  it  is  fraud  and  perjury  the  statute  intends  to  prevent. 
The  form  of  the  writing  is  not  important,  nor  are  the  pur- 
poses for  which  it  may  have  been  intended  at  all  conclusive. 
In  Bailey  v.  Sweeting,  9  0.  B.  N.  S.  (99  E.  C.  L.),  a  letter,  in 
terms  repudiating  liability,  but  admitting  the  making  of  the 
contract,  signed  by  the  party  to  be  charged,  was  received  as 
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a  memorandum  sufficient  to  mpet  the  requirements  of  the 
statute.  The  purposes  of  the  statute  were  all  met — the  con- 
tract was  shown  by  writing  ;  the  danger  of  fraud  or  perjury- 
was  avoided ;  and  the  court  was  not  in  uncertainty  as  to  the 
contract  it  was  required  to  enforce.  The  statute-book  con- 
tains no  more  salutary  enactment  than  the  statute  of  frauds. 
We  intend  a  rigid  adherence  to  its  terms  and  purposes.  We 
would  not,  if  we  had  the  power,  add  to  it  exceptions,  or  relax 
its  operation,  to  meet  the  necessities  and  justice  of  particular 
cases.  But,  when  the  words  of  the  statute  are  satisfied — ■ 
when  all  its  purposes  are  met — when  a  contract  is  in  writing, 
or  when  there  is  in  writing  a  note  or  memorandum  of  the 
contract,  certain  and  definite  in  its  terms,  signed  by  the  party 
to  be  charged,  there  is  all  the  evidence  the  statute  requires, 
and  it  is  without  application  or  operation. 

When  the  memorandum  of  April  3, 1871,  is  taken  and  read, 
as  it  must  be,  in  connection  with  the  deeds  subsequently  exe- 
cuted, there  is  no  doubt  or  uncertainty  as  to  the  terms  of  the 
contract  for  the  sale  of  the  lands.  True,  the  deeds  do  not 
expressly  refer  to  the  memorandum ;  but  they  were  all  exe- 
cuted as  parts  of  a  single  transaction,  between  the  same  par- 
ties, having  reference  to  the  same  subject-matter.  The  rule 
is  general,  that  several  papers,  relied  on  to  meet  the  require- 
ments of  the  statute  of  frauds,  should  on  their  face  indicate  a 
reference  to  each  other. — Carter  v.  Shorter,  57  Ala.  253  ; 
Knox  V.  King,  36  Ala.  367.  The  rule  is  not  absolute,  and 
there  are  cases  in  which  parol  evidence  of  cotemporaneous 
facts,  and  of  the  circumstances  in  which  the  parties  were 
when  the  writings  were  signed,  will  be  received  to  show  their 
connection. —  Thayer  v.  Luce,  22  Ohio  St.  62  ;  Salmon  v.  God- 
dard,  14  How.  446 ;  Beckwith  v.  Talbot,  95  U.  S.  289.  As  is 
said  in  the  case  last  cited  :  "  There  may  be  cases  in  which  it 
would  be  a  violation  of  reason  and  common  sense  to  ignore  a 
reference  which  derived  its  significance  from  such  proof.  If 
there  is  ground  for  any  doubt  in  the  matter,  the  general  rule 
should  be  enforced.  JBut,  when  there  is  no  ground  for  doubt, 
its  enforcement  would  aid,  instead  of  discouraging  fraud." 
The  implication  of  connection  between  the  paemorandum  and 
the  deeds  is  almost  irresistible,  from  their  mere  inspection, 
and  there  was  no  just  objection  to  parol  evidence  of  the 
cotemporaneous  facts,  and  the  circumstances  surrounding  the 
parties  showing  that  they  were  but  parts  of  the  same  trans- 
action.— Browne  on  Stat.  Frauds,  §  350.  It  is  too  well  set- 
tled now  to  admit  of  doubt,  that  when  an  instrument,  intended 
to  operate  as  a  conveyance  of  lands,  is  so  executed  as  not  to 
pass  the  estate,  if  there  be  not  some  statutory  provision  which 
will  be  contravened,  equity  will,  if  the  consideration  has  been 
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paidj  enforce  it  as  a  conveyance.^^ — Wadsworth.  v.  Wendell, 
5  John.  Ch.  224.  Upon  kindred  reasoning,  and  to  accomplish 
the  purposes  of  justice  and  the  intention  of  the  parties,  these 
deeds,  though  undelivered,  should  be  enforced  as  contracts 
for  conveyanceg. 

4.  There  is  no  room  for  the  imputation  of  any  unfairness  to 
Harrison  in  these  transactions;  nor  is  there  such  inadequacy, 
of  consideration  as  would  justify  a  rescission  of  the  contract, 
or  the  refusal  of  specific  performance.  Nor  is  there  sufficient 
evidence  that  during  the  negotiations,  or  when  the  writings 
were  executed,  Jenkins  was  in  a  state  of  intoxication  affecting 
his  capacity  to  contract,  or  casting  suspicion  upon  contracts 
made  with  him.  Taking  the  whole  evidence,  there  is  a  con- 
tract shown  by  several  writings,  subscribed  by  the  party  to  be 
charged,  certain  and  definite  in  all  its  parts,  founded  upon  an 
adequate  consideration,  performed  by  the  vendee  to  such  an 
extent  that  serious,  if  not  irreparable  injury,  must  result  if  it 
is  not  enforced.  It  is  capable  of  full  performance,  but  for 
reasons  to  be  stated  presently,  and  specific  performance  of  it 
in  a  court  of  equity  would  be  as  much  a  matter  of  course  and 
of  right,  as  the  recovery  of  damages  for  its  breach  in  a  court 
of  law. — 1  Story's  Equity,  §  751. 

5.  But,  while  we  hold  the  instruments  intended  to  operate 
as  deeds,  though  not  perfected  by  delivery,  and  thereby 
becoming  conveyances  of  the  legal  estate,  are  writings  evi- 
dencing the  contract,  avoiding  the  operation  of  the  statute  of 
frauds,  their  sufficiency  for  the  alienation  of  the  homestead 
presents  another  and  different  question.  The  constitution  of 
1868,  of  force  when  this  transaction  occurred,  like  the  present 
constitution,  declared  that  no  mortgage,  or  other  alienation 
of  the  homestead,  if  the  owner  thereof  was  a  married  man, 
should  be  valid,  "  without  the  voluntary  signature  and  assent 
of  the  wife  to  the  same*"  It  is  in  this  court  a  settled  ques- 
tion, that  a  mortgage,  or  other  alienation  of  the  homestead  of 
a  husband,  whatever  may  be  its  form,  to  which  the  voluntary 
assent  of  the  wife  is  not  manifested  by  her  signature,  in  some 
mode  appointed  by  law,  is  invalid  for  any  purpose.  Ik  may 
operate  upon  other  lands ;  but,  as  to  the  homestead,  it  is 
void — it  is  a  nullity.  The  constitution  refers  to  a  mortgage, 
or  to  some  other  mode  of  alienation,  by  which  the  title  is 
transferred ;  to  legal  conveyances,  not  to  writings  which 
import  only  a  contract  to  convey,  which  are  but  the  incipien- 
cy  of  a  complete  alienation  and  transfer  of  title.  It  is  not  to 
.such  writings  it  is  contemplated  the  wife  shall  yield  her  assent 
and  give  her  signature,  but  to  the  act  and  instrument  which 
operates  to  transfer  the  estate.  The  association  of  the  words, 
mortgage  or  other  alienation,  is  a  plain  indication  that  the  alien- 


362  SUPBEME  COUET  [Dec.  Term, 

[DoDt»gan  V,  Davis.] 

ation,  other  than  mortgage,  which  is  contemplated,  is  an 
alienation  of  like  kind  with  a  mortgage  ;  an  alienation  equally 
operative  to  pass  the  legal  estate,  not  mere  contracts  to  alien- 
ate. If  to  such  instruments  the  wife  should  give  her  volun- 
tary assent,  and  manifest  it  by  her  signature,  there  would 
remain  to  her  the  locics  penitentice.  When  the  contracts  are 
to  be  performed,  she  could  withhold  her  signature  and  assent, 
and  the  courts  would  be  powerless  to  compel  her  to  perform- 
ance.— Waddell  v.  Weaver,  42  Ala.  293  ;  Wilkinson  v.  McBiyde, 
29  Ala.  662.  The  instrument  to  which  the  wife  here  gave  her 
signature  and  assent,  though  in  form  an  absolute  conveyance, 
was  not  delivered  in  the  life  of  the  husband,  and,  for  the 
want  of  delivery,  remains  only  as  an  instrument  of  evidence 
of  the  contract,  binding  the  husband  to  convey.  It  is,  of  con- 
sequence, not  the  instrument  of  alienation  to  which  the  con- 
stitution requires  the  voluntary  assent  and  signature  of  the 
wife.  There  is,  therefore,  no  error  in  the  decree  of  the  chan- 
cellor that  the  homestead  is  unaffected  by  the  contract — that 
it  remains  as  if  it  had  not  been  the  purpose  of  the  parties  to 
embrace  it. 

There  is  no  error  in  the  record,  of  injury  to  the  appellants, 
and  the  decree  is  affirmed. 


Doriegaii  v.  Davis. 

Bill  in  Equity  by  Asssignee  in  Bankruptcy,  to  set  aside  Fraudu- 
lent Conveyances  by  Bankrupt. 

1.  Chancellor's  decree  on  evidence ;  revision  of ,  on 'ippeal. — Oa  appeal  from  a 
decree  in  chancery,  rendered  on  the  pleadings  and  evidence  as  to  a  disputed 
question  of  fact,  the  appellate  court  will  affirm  the  decree,  "unless  clearly 
convinced  that  it  is  wrong." 

2.  When  assi/piee  in  bankruptcy  may  site,  wiihout  proof  of  debts. — When  an 
assignee  in  bankruptcy  files  a  bill  in  equity  to  set  aside,  on  the  ground  ot  fraud, 
conveyances  of  his  property  by  the  bankrupt,  it  is  not  necessary  for  him  to 
show  that  debts  have  been  proved  against  the  bankrupt's  estate  ;  though,  if  it 
were  affirmatively  shown  that  there  were  no  debts  proved  or  provable,  "that 
would,  poHsiblj',  be  an  answer  to  the  suit.  " 

3.  Earnbigs  of  infant. — The  earnings  of  a  child,  during  his  minority,  belong 
to  his  father,  and  may  be  subjected  by  creditors  to  the  payment  of  the  father's 
debts,  unless  he  had  been  previously  emancipated  by  the  father. 

4.  Same;  emancipation. — Emancipation  vel  rrnn  is,  at  most,  a  question  of 
fact,  to  be  determined  by  the  circumstances  in  evidence  :  it  is  not  necessary, 
in  every  case,  to  show  an  abandonment  of  home  by  the  infant,  or  a  disruption 
of  family  ties  ;  it  is  sufficient,  as  in  this  case,  to  show  that  he  supported  him- 
self, and  paid  for  his  board  at  home,  his  father  being  insolvent. 
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5.  Transfer  of  chases  in  action  by  insolvent  debtor  to  his  son,  in  consideration 
of  alleged  indebtedness  accrued  darimj  infancy,  held  fraudulent  ami  void  as  a<jainst 
creditors. — A  transfer  and  assignment  by  an  insolvent  debtor  to  bis  son,  who 
had  just  attained  his  majority,  of  certain  notes  given  for  the  purchase-money 
of  land,  and  other  choses  in  action,  in  consideration  of  an  alleged  indebted- 
ness of  more  than  $5,000,  on  account  of  partnership  transactions  during  the 
late  war,  when  they  were  engaged  in  buying  and  soiling  cotton,  tobacco,  whis- 
key, salt  and  other  articles,  on  speculation  ;  the  son  claiming  that  ne  had  been 
emancipated  by  his  lather,  and  engaged  in  business  with  him  as  equal  part- 
ners ;  held  fraudulent  and  void  as  against  creditors,  under  a  bill  filed  by  the 
assignee  in  bankruptcy  of  the  debtor,  on  the  ground  that  "the  testimony  falls 
far  below  the  rule  for  upholding  such  transactions,  as  laid  down  in  the  well- 
considered  opini<ins  of  this  court  '  in  the  following  cases  :  Barnard  v.  Davis, 
;A  Ala.  565 ;  Hubbard  v.  Allen,  59  Ala.  283  ;  Ilarrell  v.  Mitchell,  61  Ala.  270  ; 
Thames  &  Co.  v.  Bembert's  Adm'r,  63  Ala.  561. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  the  28th  Febru- 
ars,  1874,  by  the  assignee  in  bankruptcy  of  Zebulon  P.  Davis 
(the  present  appellant  being  the  successor  of  the  original 
assignee),  against  the  said  bankrupt,  and  against  his  wife 
(Mrs.  William etta  Davis),  his  son  (George  L.  Davis),  and  sev- 
eral other  persons  (alleged  debtors  of  said  bankrupt) ;  and 
sought  to  set  aside,  on  the  ground  of  fraud,  certain  transac- 
tions between  said  bankrupt  and  his  son,  by  which  several 
notes  and  claims  were  assigned  by  the  former  to  his  son,  who 
afterwards  collected  some  of  them,  and  had  instituted  actions 
at  law  on  the  others  ;  and  also  to  subject  a  house  and  lot  in 
Huntsville,  and  a  plantation  in  Limestone  county,  to  liability 
for  the  debts  of  the  bankrupt,  on  the  ground  that  they  were 
purchased  and  paid  for,  in  fraud  of  his  creditors,  with  moneys 
furnished  by  him,  or  which  belonged  to  him.  One  of  the 
transferred  claims  was  a  note  (or  bond)  executed  by  Murphy 
&  Donegan,  on  which  an  action  was  instituted  by  said  George 
L.  Davis,  which  suit  was  pending  when  the  bill  was  filed  ;  and 
a  judgment  having  been  rendered  in  favor  of  the  plaintiff  in 
that  suit,  an  amended  bill  was  filed,  seeking  to  enjoin  the  col- 
lection of  the  judgment  by  the  plaintiff  therein.  A  tempo- 
rary injunction  was  granted,  on  the  filing  of  the  amended  bill; 
but,  after  answers  were  filed,  denying  the  allegations  of  fraud, 
the  injunction  was  dissolved  by  the  chancellor ;  and  an  appeal 
having  been  taken  from  his  decree,  it  was  reversed  by  this 
court,  and  a  decree  here  rendered,  directing  the  sheriff  to  pay 
the  money,  when  collected  under  execution,  to  the  register  of 
the  court. — Barnard  v.  Davis,  54  Ala.  565. 

The  present  appeal  is  taken  from  the  chancellor's  final 
decree  on  pleadings  and  proof,  dismissing  the  bill,  but  with- 
out assigning  any  reasons  ;  and  the  controversy,  as  here  pre- 
sented, principally  relates  to  the  house  and  lot  in  Huntsville, 
and  the  plantation  in  Limestone  county.     The  house  and  lot 
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was  the  residence  of  said  Zebulon  P.  Davis,  the  bankrupt,  and 
was  sold  under  execution  against  him,  issued  on  a  judgment 
in  favor  of  Thos.  S.  McCalley  &  Co.,  on  the  6th  September, 
1869 ;  at  which  sale,  George  L.  Davis,  his  son,  to  whom  the 
judgment  had  been  assigned,  became  the  purchaser,  at  the 
price  of  $3,500,  and  a  deed  was  made  by  the  sheriff,  by  his 
direction,  to  Mrs.  Williametta  Davis,  his  mother.  The  mate- 
rial facts  in  reference  to  this  purchase,  and  in  reference  to  the 
assignment  of  the  judgment,  are  stated  in  the  opinion  of  the 
court.  The  plantation  in  Limestone  county,  which  had 
belonged  to  Nicholas  Davis,  senior,  and  afterwards  to  Zebu- 
lon P.  and  Lawrence  R.,  his  sons,  was  sold  by  the  sons  on  the 
12th  February,  1860,  to  William  B.  Smith,  at  the  price  of 
$12,000;  part  of  which  was  paid  in  cash,  and  for  the  residue 
Smith  executed  his  two  notes  under  seal,  each  for  $2,660.66, 
payable  on  the  1st  January,  1862,  and  1863,  respectively,  to 
^aid  Zeb.  P.  and  L.  R.  Davis.  On  these  notes  L.  R.  Davis 
collected  about  the  amount  due  to  him  ;  and  on  the  20th  July, 
1866,  Zeb.  P.  Davis  transferred  his  interest  in  them,  by  writ- 
ten indorsement,  to  said  George  L.  Davis,  his  son.  Smith 
having  died,  and  his  estate  having  been  declared  insolvent, 
his  administrator  procured  an  order  of  sale  from  the  Probate 
Court,  and  sold  the  lands,  under  the  order,  on  the  19th  De- 
cember, 1866 ;  at  which  sale,  said  George  L.  Davis  became 
the  purchaser,  at  the  price  of  $4,000,  and  paid  the  purchase- 
money,  by  agreement  with  the  administrator,  by  entering  a 
credit  for  the  amount  on  the  notes  transferred  to  him  by  his 
father.  The  administrator  afterwards  executed  to  him  a  deed 
for  the  lands,  and  he  was  in  possession  when  the  bill  was  filed. 
Zeb.  P.  Davis  was  adjudged  a  bankrupt,  on  his  own  petition, 
on  the  7th  March,  1872  ;  and  the  bill  alleged  that  he  "  has 
[had]  been  insolvent  since  the  late  war."  In  answer  to  this 
allegation  of  the  original  bill,  Zeb.  P.  Davis  answered,  "  that 
he  is  not,  and  has  not  been  since  the  close  of  the  late  war,  the 
owner  of  any  real  estate  in  Limestone  county ";  and  his 
answer  was  adopted  by  Mrs.  Davis  and  George  L.  Davis,  his 
wife  and  son ;  but,  in  his  answer  to  the  amended  bill,  George 
L.  Davis  answered,  as  to  this  allegation,  "  that  he  does  not 
believe  said  Zeb.  P.  Davis  has  been  insolvent  ever  since  the 
late  war,  and,  if  material,  he  requires  proof  of  such  allega- 
tion ";  and  Mrs.  Davis,  in  her  separate  answer  to  the  amended 
bill,  used  the  same  words. 

As  to  the  sale  and  purchase  of  the  house  and  lot,  and  of  the 
plantation,  the  bill  alleged  that  said  Zeb.  P.  Davis,  "  being 
insolvent,  procured  the  sale  of  his  said  house  and  lot  in  Hunts- 
ville,  and  of  his  said  real  property  in  Limestone  county,  and 
transferred  and  assigned  his  said  notes  and  bonds  to  the  said 
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George  L.  Davis,  without  a  valuable  consideratiou,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  his  creditors." 
This  allegation,  and  all  other  charges  of  fraud,  were   denied 
by  each  of  the  defendants,   positively,  and  with  fullness  of 
detail ;  and  George  L.  Davis,  in  his  answer,  thus  stated  the 
facts  connected  with  the  purchase  of  the  house  and  lot   and 
of  the  plantation  in  Limestone  county  :     "  In  the  years  1860 
and  1861,  respondent  was  employed   in   the   post-office  in 
Huntsville  by  W.  L  Windham,  who  was  then  the  postmaster, 
and  realized  but  little  profit  from   his  employment ;  but  the 
money  so  made  by  him  was  kept  and  used  by  him,  with  the 
knowledge  and  consent  of  his  father,  the  said  Zeb.  P.  Davis, 
who  made  no  claim  to  said  earnings.     In  the  fall  or  winter  of 
the  year  1862,  respondent  having,  by  agreement  between  his 
father  and  himself,  been  emancipated,  and  made  free  from 
the  parental  control  and  rights  of  the  former,  began  business 
as  the  equal  partner  of  the  said  Zeb.  P.  Davis,  in  buying  and 
selling  salt,  whiskey,  and  other  articles ;  and  this  partnership 
continued  until  the  spring  or  summer  of  1865,  the  business 
being  carried  on  at  intervals,  and  not  continuously.     During 
this  time,  respondent  realized  as  his  share  of  the  profits  of 
such  speculations,  which  included  the  purchase  and  sale  of 
osnaburgs,  tobacco,  homespun  cloth,  meat,  flour,  cotton,  and 
other  articles,  the  sum  of  about  $6,000.     After  so  great  lapse 
of  time,  and  no  books  being  kept  because  of  the  war  then 
raging,  respondent  can  not  state  the  amount  with  accuracy  ; 
but  he  can  say  with  certainty  the  sum  was  not  less  than  $6,000. 
Besides  the  amount  made  by  joint  trading  with  said  Zeb.  P. 
Davis,  respondent  realized  the  sum  of  more  than  $1,500  by 
keeping  billiard-tables  during  the  years  1864  and  1865.     Dur- 
ing all  the  time  between  1862  and  1865,  respondent  remained 
emancipated,  and  freed  from  the  control  of  his  said  father, 
who  had  recognized  respondent  as  his  equal  partner  in  busi- 
ness,  and   waived   all   claim   to  his  earnings.     Respondent 
bought  his  own  clothes,  paid  his  own  debts,  and  made   his 
own  contracts.     When  not  absent  on  business,  he   boarded 
with  and  lodged  with  the  said  Zeb.  P.  Davis ;  and   although 
he  made  no  contract,  by  which  he  was  to  pay  any  stipulated 
board,  out  of  his  earnings  he  defrayed  such  part  of  the  family 
expenses  as  he  thought  would  be  fair  compensation  to  the 
said  Zeb.  P.  Davis  for  his  boarding  and  lodging.     He    did 
this,  not  at  the  request  of  the  said  Zeb.  P.  Davis,  and  proba- 
bly without  his  knowledge  ;  but  it  was  known  to  respondent's 
mother,  said  Williametta  Davis.     During  the  time   of   said 
partnership,  between  the  fall  or  winter  of  1862  and  the  spring 
or  summer  of  1865,  the  sum  of  more  than  $3,500,  of  respond- 
ent's share  of  said  partnership  profits,  and  more  than  $1,500 


366  SUPREME  COURT  [Dec.  Term, 

[Donegaa  v.  Davis.] 

made  by  respondent  by  keeping  billiard-tables  in  Huntsville, 
was  received  by  said  Zeb.  P.  Davis,  who  consented  to  keep 
the  same  for  respondent,  and  to  account  to  him  for  it,  and 
never  claimed  to  hold  said  mone}'^  except  for  respondent ;  but 
the  said  Zeb.  P.  Davis,  with  the  consent  of  respondent,  upon 
the  conditions  agreed  to  by  him,  that  said  money  should  be 
repaid  to  respondent,  spent  said  money  in  the  support  and 
maintenance  of  his  family,  and  in  the  payment  of  his  debts. 
In  the  spring  or  summer  of  1866,  respondent  requested  said 
Zeb.  P.  Davis  to  pay  him  said  sum,  which,  on  s&ttlement  pre- 
viously made  between  them,  was  agreed  to  be  $5,000 ;  but 
respondent  then  thought,  and  still  believes,  that  said  Zeb  P. 
was  indebted  to  him  in  a  sum  greatly  in  excess  of  $5,000.  On 
the  20th  July,  1866,  at  the  request  of  respondent  previously, 
made,  said  Zeb.  P.  transferred  to  him,  in  consideration  of  said 
indebtedness,  the  said  two  notes  of  William  B.  Smith,  who 
was  then  dead ;  and  it  was  agreed  between  respondent  and 
said  Zeb.  P.,  that  the  amount  collected  on  said  notes  should 
be  placed  as  a  credit  on  the  said  debt  of  $5,000."  And  the 
answer  further  alleged,  that  the  notes  of  Donegan  &  Murphy, 
and  the  other  claims  on  which  suits  were  afterwards  brought 
by  George  L.  Davis  as  assignee,  were  transferred  to  him  by 
said  Zeb.  P.  Davis,  at  the  dates  specified  as  to  each,  in  part 
payment  of  this  indebtedness ;  and  that  the  amount  realized 
on  all  these  debts  and  claims  was  less  than  $5,000. 

The  record  is  very  voluminous,  containing  nearly  one  thous- 
and pages.  Most  of  the  evidence  relates  to  the  transactions 
of  Zeb.  P.  and  George  L.  Davis  during  the  late  war,  and  other 
matters  bearing  on  the  bona  fides  of  the  transfers  impeached 
by  the  bill.  It  can  not  be  condensed  within  the  limits  proper 
for  a  report  of  the  case,  and  an  abstract  of  it  would  subserve 
no  useful  purpose.  The  final  decree  dismissing  the  bill,  and 
the  rulings  of  the  chancellor  on  objections  to  testimony,  are 
now  assigned  as  error,  the  assignments  being  twenty-three  in 
number. 

Humes  &,  Gordon,  for  appellant. — 1.  The  insolvency  of  Zeb. 
P.  Davis  at  the  close  of  the  war,  and  at  the  time  of  the  trans- 
actions which  the  bill  seeks  to  avoid,  though  not  admitted,  is 
abundantly  established  by  the  evidence.  The  only  witness 
who  testifies  that  he  was  solvent  after  the  war,  bases  his  esti- 
mate of  such  solvency  on  the  ownership  of  the  very  property 
which  the  bill  seeks  to  subject  to  the  payment  of  his  debts ; 
and  the  fact  of  insolvency  is  conclusively  proved  by  execu- 
tions returned  unsatisfied.  The  record,  then,  shows  the  case 
of  an  insolvent  debtor,  pressed  by  suits  pending  and  threat- 
ened, conveying  all  his  visible  property,  in  consideration  of  a 
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recited  indebtedness  for  a  large  amount,  to  his  son,  who  has 
just  attained  his  majority,  and  is  without  visible  means,  and 
who  convejs  the  dwelling-house,  a  short  time  afterwards,  on 
a  fictitious  consideration,  to  his  mother,  the  grantor's  wife ; 
the  deed  being  withheld  from  record  until  after  the  institution  of 
this  suit,  and  father  and  son  uniting  in  mortgages  of  the  prop- 
erty for  their  common  benefit,  and  in  pledges  of  the  obliga- 
tions given  for  the  purchase-money.  While  these  facts  may 
not  conclusively  establish  fraud,  they  make  out  a  strong  pre- 
sumptive case,  which  requires  that  the  whole  transaction  shall 
be  closely  scrutinized,  and  the  suspicious  circumsStances  satis- 
factorily explained.— ^ai'warc^  v.  Davis,  54  Ala.  5(55  ;  Thames 
&  Co.  V.  Eemberl's  Adrnr,  63  Ala.  561 ;  Young  v.  Dumas,  39 
Ala.  60  ;  Hubbard  v.  Allen,  59  Ala.  283  ;  Damilton  v.  Blackicell, 
60  Ala.  345  ;  McCain  v.  Wood,  4  Ala.  258  ;  McCaskle  v.  Ama- 
rine,  12  Ala .  18 ;  Borland  v.  Mayo,  8  Ala.  104  ;  Bryant  v. 
Young,  21  Ala.  265  ;  Wiley  v.  Knight,  27  Ala.  316  ;  3Iontgomery 
V.  Kirksey.  26  Ala.  185  ;  Marshall  v.  Groom,  60  Ala.  121  ;  Har- 
rell  V.  MUehell,  61  Ala.  271. 

2.  The  sufficiency  and  bona  fides  of  the  consideration,  the 
alleged  indebtedness  of  Zeb.  P.  Davis  to  his  son,  is  the  prin- 
cipal question  of  fact ;  and  the  insufficiency  of  the  evidence 
to  establish  this  fact,  when  tested  by  the  rules  declared  in  the 
case  of  Hubard  v.  Allen  (59  Ala.  283),  which  it  closely  resem- 
bles, can  not  be  doubted.  The  alleged  emancipation  of  Geo. 
L.  Davis  by  his  father,  several  years  before  he  attained  his 
majority,  is  the  foundation  on  which  this  alleged  indebted- 
ness rests;  since,  without  such  emancipation,  the  earnings  of 
the  minor  son  belong  to  the  father,  and  may  be  subjected  to 
his  debts.  Under  the  decisions  of  this  court,  there  can  be  no 
emancipation  while  the  minor  continues  to  be  a  member  of 
the  father's  household :  the  principle  is,  that  the  father  is 
entitled  to  the  earnings  of  his  minor  son,  unless  he  drives  him 
away  from  home,  or  permits  him  to  leave  and  provide  for 
himself. —  Godfrey  v.  Hays,  6  Ala.  501 ;  Lyon  v.  Boiling,  14  Ala. 
753,  763 ;  Stovall  v.  Johnson,  17  Ala.  14,  and  argument  of 
appellee's  counsel  in  that  case.  The  decisions  of  other  courts 
are  to  the  same  effect. — Dick  v.  Grissom,  1  Freeman's  Ch.  428; 
Albee  v.  Albee,  3  Oregon,  321 ;  Simpson  v.  Buck,  5  Lansing, 
N.  Y.  337 ;  Matthetoson  v.  Perry,  37  Conn.  435 ;  Hammond,  v. 
Corbett,  50  N.  H.  501 ;  Bell  v.  Halknback,  Wright  (Ohio),  751; 
Graham  v.  Rooney,  42  Iowa,  567.  Although  several  witnesses 
for  the  defendants  testify  that  George  L  Davis  made  his  own 
contracts,  paid  his  own  debts,  and  "  had  plenty  of  money," 
this  falls  far  short  of  proving  emancipation.  The  fact  is  not 
disputed  that  he  remained  a  member  of  his  father's  house- 
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hold,  and  his  father's  liability  for  his  debts  was  conclusively 
admitted  by  the  judgment  by  default  on  Sheffey's  account. 

3.  The  existence  of  the  alleged  partnership  between  father 
and  son,  during  the  war,  is  another  disputed  question  of  fact, 
resting  on  the  same  foundation,  and  supported  only  by  gen- 
eral and  indefinite  statements,  outside  of  the  testimony  of  the 
parties  themselves ;  while  the  negative  proof  to  the  contrary 
is  strong  and  convincing.  If  the  partnership  existed,  it  was 
not  known  to  many  persons  who  were  in  a  situation  where 
they  would  probably  have  known  it  ;  and  it  is  certain  that  no 
books,  accounts,  or  memoranda  were  kept ;  and  while  the 
father  received  most  (if  not  all)  of  the  profits,  he  gave  no 
acknowledgment  of  his  indebtedness,  and  no  settlement  is 
claimed  to  have  been  had  until  the  transfers  of  property  uow 
impeached,  when  the  father  was  hopelessly  insolvent,  and  hia 
property  was  about  to  be  swept  away  under  executions.  But, 
admitting  the  existence  of  the  partnership  as  alleged,  and  that 
profits  were  realized  out  of  the  various  transactions  as  stated, 
no  ingenuity  can  work  out  a  balance  of  $5,01)0  or  $6,000  as 
due  to  George  L.  from  his  father.  George  L.  admits  that  his 
first  investment  in  the  partnership,  $1,800,  was  furnished  by 
his  father ;  and  it  is.  nowhere  shown  to  have  been  refunded, 
or  accounted  for.  A  statement  of  the  accounts,  on  the  data 
furnished  by  the  parties  themselves,  when  closely  scanned, 
will  show  that  no  indebtness  existed.  On  all  the  facts  proved, 
the  record  presents  the  singular  anomaly  of  a  young  man 
who,  having  just  attained  his  majority,  and  having  no  capital 
to  commence  business  on  his  own  account,  has  yet  acquired 
by  his  own  exertions,  during  his  minority,  all  his  father's 
property,  while  his  father,  engaged  in  the  same  transactions 
with  him  as  a  partner,  is  left  insolvent. 

4.  The  assignment  to  the  plaintiff,  under  the  seal  of  the 
court,  '*  is  conclusive  evidence  of  the  title  of  the  assignee  to 
take,  hold,  sue  for,  and  recover  the  property  of  the  bankrupt," 
and  property  conveyed  by  the  bankrupt,  in  fraud  of  his  cred- 
itors, vests  in  the  assignee  by  virtue  of  his  appointment. — U. 
S.  Eev.  Statutes,  §  5049 ;  9  Wallace,  664 ;  56  N.  Y.  649 ;  22 
Wallace,  150 ;  12  Bank.  Reg.  438  ;  13  lb.  49  ;  Bump  on  Bank- 
ruptcy, 519,  notes  ;  7  Bush,  Ky.  ^6.  It  is  not  essential  to  his 
right  of  recovery,  that  he  should  affirmatively  show  debts 
have  been  proved  against  the  bankrupt  estate.  The  exist- 
ence of  debts  is  affirmatively  shown  by  the  bankrupt's 
schedule,  which  is  made  an  exhibit  to  the  bill;  and  the 
present  assignee  is  one  of  the  creditors  therein  named.  The 
creditor  may  prove  his  claim  at  any  time  before  a  dividend  is 
declared. — Bump  on  Bankruptcy,  229,  556,  650,  662. 

Vol.  lxvi. 


1880.J  OF  ALABAMA.  369 

[Douegan  v.  Davis.] 

Walker  &  Shelby,  P.  L.  Jones,  and  L.  W.  Day,  contra. — 1. 
The  complaiaant  is  not  entitled  to  recover  in  this  suit,  because 
it  is  not  shown  that  any  creditors  have  proved  their  claims 
against  the  bankrupt's  estate,  although  seven  years  have 
elapsed  since  the  discharge  of  the  bankrupt.  The  assignee 
in  bankruptcy  is  a  trustee,  first,  for  the  creditors  ;  and  after 
the  debts  are  paid,  for  the  bankrupt  himself.  But  the  cred- 
itors, for  whose  benefit  he  holds  and  is  entitled  to  sue  for  the 
property,  are  those  who  have  proved  their  debts  as  required 
by  the  bankrupt  law,  and  none  others  are  within  the  provis- 
ions of  the  law.  A  creditor  who  has  an  independent  security, 
may  prefer  not  to  prove  his  claim ;  and  one  whose  debt  is 
barred  by  the  statute  of  limitations,  or  subject  to  be  defeated 
by  any  other  defense,  may  deem  it  useless  to  file  it.  After 
the  lapse  of  so  many  years,  without  the  proof  of  any  debts, 
the  presumption  arises,  that  none  exist,  or  that  the  creditors 
have  waived  their  rights,  or  are  barred.  If  the  propertj'  is 
condemned,  what  shall  the  assignee  do  with  the  proceeds  of 
sale  ?  He  can  not  pay  the  money  to  the  bankrupt  himself  J 
for  the  transfers,  though  fraudulent  as  against  creditors,  are 
valid  between  the  parties.  He  must,  then,  either  pay  the 
money  into  court,  on  the  speculative  theory  that  a  legal  claim- 
ant may  hereafter  present  himself ;  or  must  return  it  to  the 
grantees  from  whose  possession  it  was  taken,  less  the  costs 
and  expenses  of  the  useless  litigation. 

2.  The  assignment  to  Donegan  purports  to  convey  all  the 
property  of  which  the  bankrupt  was  possessed,  or   to   wliich 

he  was  entitled,  "  on  the  —  day  of ,  18 — ."     This  is  void 

for  uncertainty,  and  confers  on  him  no  right  to  recover  any 
specific  property. — Neal  v.  Hughes,  1  Gill  &  J.  7  ;  Bradford  v. 
Pearson,  9  Allen,  388  ;  Upton  v.  Archer,  41  Cal.  8o  ;  6  N.  H.  421. 

3.  The  emancipation  of  George  L.  Davis  by  his  father  is 
proved  by  the  positive  statements  of  the  parties  themselves, 
and  of  Mrs.  Williametta  Davis ;  and  by  the  testimony  of 
numerous  other  witnesses  it  is  proved  that  George  L.  was 
allowed  by  his  father  to  make  his  own  contracts — that  he  paid 
his  own  debts,  received  his  own  w^ages,  without  objection  or 
claim  by  his  father,  and  provided  for  himself.  The  facts 
clearly  establish  the  emancipation,  unless  it  was  necessary 
that  the  family  ties  should  be  disrupted,  and  the  minor  should 
abandon  or  be  driven  from  his  father's  house ;  a  test  which 
is  neither  founded  in  reason,  nor  supported  by  authority. 
McCloskey  v.  Cyphert,  27  Penn.  St.  2i0:  Johnson  v.  Silsbee, 
49  N.  H.  543  ;  Dierker  v.  Hess,  54  Mo.  246  ;  Abbott  v.  Converse, 
4  Allen,  533 ;  Conover  v.  Cooper,  15  Barb.  115 ;  Whiting  v. 
Earl,  3  Pick.  201.  These  authorities  establish  the  proposi- 
tion, that  emancipation  is  a  question  of  fact,  to  be  proved 
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like  any  other  facts ;  and  while  there  are  certain  circumstances 
from  which  it  will  be  implied,  as  when  the  child  is  driven 
away  from  home  by  his  father,  it  may  be  proved  as  well  by 
other  evidence  ;  and  this  is,  in  substance  and  effect,  the  prin- 
ciple to  be  deduced  from  the  decisions  of  this  court,  cited 
for  appellant. — 6  x4.1a.  501  ;  14  Ala.  753.  Aside  from  all  the 
other  evidence  on  the  question,  the  existence  of  the  partner- 
ship between  the  father  and  son  operated,  proprio  vigore,  to 
emancipate  the  son. — Penn  v.  IVIiitehead,  17  Grattan,  504. 
Such  an  agreement  between  father  and  son  is  not  a  fraud 
upon  the  creditors  of  the  father,  but  will.be  sustained  although 
the  father  is  insolvent.— 27  Penn.  St.  220 ;  49  N.  H.  543  ;  At- 
luood  V.  Holcomh,  39  Conn.  270 ;   Abbey  v.  JJeyo,  44  N.  Y.  343. 

4.  The  existence  of  the  partnership  between  George  L. 
Davis  and  his  father,  commencing  in  1802,  and  continuing, 
with  intervals,  or  interruptions  in  the  business,  until  the  close 
of  the  war,  is  established  by  the  direct  testimony  of  the  par- 
ties themselves,  and  of  Mrs.  Davis,  and  is  corroberated  by 
the  affirmative  testimony  of  four  disinterested  witnesses. 
Against  this  affirmative  evidence  the  record  shows  nothing, 
except  the  uncertain  and  indefinite  statements  of  witnesses 
who  testify  to  their  ignorance  of  the  partnership,  and  several 
of  whom  are  shown  by  the  record  to  be  interested  in  the  liti- 
gation.— 1  Stark.  Ev,,  6th  ed.,  516 ;  Pool  v.  Devers,  30  Ala. 
672.  In  this  connection,  the  condition  of  the  .country  at  the 
time  is  a  material  matter  of  consideration.  Ou  account  of 
the  war  then  flagrant,  all  regular  business  was  suspended, 
and  dangerous  and  illicit  traffic  naturally  sought  secrecy ;  t!]« 
success,  even  the  continuance  of  such  business,  required  that 
it  should  be  kept  from  the  knowledge  of  the  general  public. 
No  books  were  kept  by  the  partnership,  and  no  regular 
accounts  were  preserved ;  a  prudent  and  necessary  precau- 
tion, practiced,  as  the  record  shows,  by  men  who  had  long 
been  engaged  in  business  in  Huntsville,  and  rendered  neces- 
sary by  the  perilous  times  But  memoranda  of  these  trans- 
actions were  preserved,  and  were  made  the  basis  of  the  set- 
tlement in  I860 ;  after  which,  they  were  useless,  and  there 
was  no  longer  any  reason  for  keeping  them.  The  testimony 
as  to  the  existence  of  the  partnership  is  full  and  explicit,  but 
too  voluminous  for  abbreviation.  The  court  is  invited  to  a 
critical  examination  of  it.  When  tested  by  the  principles 
which  the  law  applies  for  the  judicial  consideration  and  elim- 
ination of  evidence,  the  conclusion  is  irresistible,  that  a  part- 
nership existed  ;  and  the  further  conclusion  that,  on  a  settle- 
ment of  the  partnership  accounts,  a  balance  of  at  least  $5,000, 
as  admitted  by  Zeb.  P.  Davis,  existed  in  favor  of  George  L. 
Davis,  is  a  matter  of  simple  arithmetical  calculation.     The 
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item  of  $1,800,  borrowed  money,  though  not  expressly  men- 
tioned, was,  of  course,  inchided  in  the  settlement ;  and  there 
was  no  more  necessity  for  mentioning  it,  than  for  mentioning 
every  other  iteni  which  entered  into  the  settlement. 

5.  The  bill  attacks  the  validity  of  the  transfers,  not  on  the 
ground  of  fraud  in  fact,  but  for  the  want  of  a  valuable  con- 
sideration, or  fraud  in  law  against  existing  creditors.  If,  then, 
a  valuable  consideration  is  establshed  by  the  evidence,  the 
transfers  must  be  sustained. —  Craiv/ord  v.  Ki/ksei^,  55  Ala. 
If  fraud  were  charged,  the  onus  of  proving  it  is  on  the  party 
who  alleges  it ;  and  the  court  will  not  impute  it,  when  all  the 
facts  are  susceptible  of  explanation  on  any  other  reasonable 
hypothesis. — 1  Greenl.  Ev.  §§  74,  80 ;  Insurance  Co.  v.  Pett- 
ivay,  24  Ala.  544 ;  Tompkins  v.  Nichols,  53  Ala.  197 ;  Smith  v. 
Br.  Bank,  21  Ala.  125. 

STONE,  J. — This  is  the  same  case  as  Barnard  v.  DaviSf 
54  Ala.  565.  It  is  a  bill  filed  by  the  assignee  in  bankruptcy 
of  Zebulon  P.  Davis,  to  recover,  for  the  benefit  of  creditors, 
certain  property  alleged  to  have  been  conveyed  by  the  bank- 
rupt in  fraud  of  his  creditors.  The  conveyances  were  made, 
chiefly,  in  1866  and  1867,  and  the  petition  in  bankruptcy  was 
filed  in  1872.  The  present  bill  was  filed  in  less  than  two  years 
afterwards.  The  chancellor  refused  complainant  relief,  and 
dismissed  his  bill  on  final  hearing,  without  assigning  any 
reason  therefor.  We  suppose  the  decree  was  rendered  on  the 
testimony  ;  and,  hence,  it  will  be  our  duty  to  afiirm  his  decree, 
unless  we  are  clearly  convinced  that  it  is  wrong. — Rather  v. 
Young,  56  Ala.  94 ;  Bryan  v.  Hendrix,  57  Ala.  387. 

It  is  contended  for  appellees,  that  the  decree  of  the  chan- 
cellor should  be  affirmed,  because  the  record  fails  to  show 
that  any  creditor  had  proved  his  claim  against  the  bankrupt 
estate.  Section  5077  of  the  Revised  Statutes  of  the  United 
States  declares  hoio  claims  against  bankrupts  shall  be  proved, 
and  the  next  two  sections  direct  hy  and  before  whom  such 
proof  must  be  made.  Neither  section  declares  ivhen  the  claim 
must  be  proved.  Sections  6068-9  make  provision  for  the 
proof  of  certain  classes  of  claims,  at  any  time  before  the  final 
dividend  is  declared.  We  can  not  know  there  were  not  cred- 
itors of  this  estate  falling  within  one  of  these  classes.  But 
we  do  not  deem  it  necessary  to  invoke  this  possible  "category. 
By  the  adjudication  in  bankruptcy,  the  appointment  of  an 
assignee,  and  the  assignment  of  the  district  judge  or  register, 
the  title  and  right  to  sue  pass  eo  instanii  to  the  assignee,  who 
may  then  demand,  sue  for,  and  possess  himself  of  the  bank- 
rupt assets,  as  their  legal  owner.  His  authority  to  maintain 
suits,  in  such  fiduciary  right,  stands  on  the  same  footing  as 
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that  of  an  executor  or  adininistrator.  It  can  not  be  collater- 
ally assailed,  except  by  showing  the  appointment  to  be  void 
ah  initio. — Blumensteil's  Bankruptcy,  228  ;  Herndonv.  Howard, 
9  Wall.  664 ;  Sloan  v.  Lewis,  22  Wall.  150 ;  Cow:  v.  Purcell, 
56  N.  Y.  649 ;  Dimhman  v.  While,  12  B.  R.  438 ;  Abb.  Tr. 
Ev.  9,  §  23.  If  it  were  affirmatively  shown  that  no  debts  w'ere 
proved,  that  none  existed  which  could  be  proved,  that  would, 
possibly,  be  an  answer  to  the  suit.  That,  however,  would  be 
defensive  matter,  and  is  not  this  case.  —  Pacje  v.  Waring,  76  N. 
Y.  463,  473  ;  Gharnian  v.  Charman,  14  Vesey,  580  ;  lii  re  Hoyt, 
3  B.  R.  55  ;  Perry  on  Trusts,  §  352.  There  is  nothing  in  this 
objection. 

The  dwelling,  or  homestead,  is  claimed  as  the  property  of 
Mrs.  Williametta  Davis,  wife  of  the  bankrupt,  as  a  gift  or  pre- 
sent from  her  son,  George  L.  Davis.  The  facts  connected 
with  the  purchase  of  the  homestead  are  as  follows :  McCalley 
&  Co.  held  a  judgment  against  Z.  P.  Davis,  which,  in  1866,- 
amounted  to.  over  four  thousand  dollars.  In  July,  1866,  Geo. 
L.  Davis  purchased  from  Price,  Farriss  &  Co.  a  note,  or  bond, 
made  by  McCalley  <fe  Co.,  on  which  there  was  due  nearly 
seven  hundred  dollars,  for  which  he  gave  and  paid  three  hun- 
dred and  ninety-three  dollars.  He  brought  suit  on  this  note, 
or  bond,  against  McCalley  k  Co.,  and  had  garnishment  served 
on  his  father,  Zebulon  P.  Davis,  as  a  supposed  debtor  to 
McCalley  &  Co.  In  September,  1866,  a  settlement  and  adjust- 
ment were  had  between  George  L.  Davis  and  McCalley  &  Co., 
by  which  the  latter  conveyed  to  the  former  their  said  judg- 
ment against  Zeb.  P.  Davis,  in  consideration  of  said  note  or 
bond  so  purchased  from  Price,  FarrisA  Co.,  and  of  eight  hun- 
dred and  seventy  dollars  in  money,  paid  by  Geo.  L.  Davis  to 
McCalley  &  Co.  This  said  judgment  of  McCalley  &  Co.  against 
Zeb.  P.  Davis  thus  cost  George  L  Davis  twelve  hundred  an  I 
seventy-three  dollars.  The  homestead  was  sold  by  the  sheriff, 
under  an  execution  issued  on  this  judgment ;  was  bought  by 
said  George  L.,  in  the  name  of  his  mother,  title  made  to  her, 
by  his  direction,  and  the  property  paid  for  by  total  or  partial 
credit  on  said  judgment.  The  property  cost  George  L.,  in 
money,  $1,273,  though  the  judgment  with  which  he  purchased 
it  amounted  to  over  four  thousand  dollars.  There  is  no 
charge  or  claim  that  the  homestead  was  worth  more  than  the 
sum  of  the  judgment  under  and  with  which  it  was  purchased. 
The  contention  is,  that  George  L.  had  no  money  in  his  own 
right,  and  that  the  money  with  which  the  note  and  judgment 
were  purchased  were  the  property  of  Zeb.  P.  Davis,  and, 
therefore,  this  is  but  an  indirect  gift  of  Zeb.  P.  Davis  to  his 
wife,  in  fraud  of  his  creditors. 

George  L.  Davis  became  twenty-one  years  old  August  31st, 
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1866 ;  a  month  after  he  purchased  the  note  from  Price,  Far- 
ris  &  Co.,  and  a  mouth  before  he  purchased  the  judgment 
from  McCalley  &  Co.  When  he  commenced  those  purchases, 
he  had  on  deposit  in  bank,  and  in  his  own  name  subject  to 
his  check,  a  sum  more  than  sufficient  to  pay  both  purchases ; 
and  about  the  time  he  made  the  McCalley  purchase,  he 
checked  out  a  sum  a  little  in  excess  of  the  cash  he^  paid  them. 
Was  that  money  his,  and  did  he  make  those  purchases 
with  his  own  money  ?  Possibly,  this  is  stating  the  question 
too  strongly  against  him.  Is  it  shown,  or  do  the  circumstan- 
ces lead  to  the  inference,  that  they  were  made  with  the  money 
of  Zeb.  P.  Davis,  his  father  ?  There  is  no  direct  proof  that 
Zeb.  P.  Davis,  the  father,  had  any  agency  in,  or  connection 
with  the  transactions,  which  culminated  in  the  purchase  of 
the  homestead,  at  sheriff's  sale.  Neither  is  there  direct 
proof  of  the  source  from  which  the  money  deposited  in  bank 
was  derived.  We  are  thus  left  to  draw  inferences  of  its. 
source,  from  the  facts  and  circumstances  in  evidence. 

It  is  contended  for  appellants,  that  the  earnings  of  George 
L.  Davis,  up  to  the  time  of  his  reaching  twenty-one  years  old, 
belonged  to  his  father,  because  the  proof  fails  to  show  he 
had  been  emancipated  from  paternal  control.  If  this  be  so, 
then  it  is  fatal  to  Mrs.  Davis'  claim  of  the  homestead ;  because 
it  is  manifest  the  money,  employed  in  its  purchase,  was 
acquired  before  George  L.  reached  his  majority.  The  argu- 
ment is,  that  there  can  be  no  emancipation,  so  long  as  the 
minor  remains  under  the  parental  roof,  and  continues  a  mem- 
ber of  the  family,  Godfrey  v.  Hoys,  6  Ala.  501,  is  relied  on 
in  support  of  this  proposition.  This  court,  in  that  case, 
referring  to  Nightingale  v.  Witlnngfon,  15- Mass.  272,  said  :  "It 
can  not  be  doubted,  that  if  the  father  should  refuse  to  support 
his  child,  and  drive  him  from  the  parental  roof,  he  could  not 
claim  his  earnings.  The  law  would  be  the  same,  if  the  father 
should  permit  the  child  to  labor  for  his  own  benefit ;  but,  in 
such  a  case,  the  child  must  cease  to  be  a  member  of  the  fam- 
ily ;  the  relative  obligation  of  parent  and  child  must  cease — 
in  the  language  of  the  cast  just  cited,  the  child  must  be 
'  emancipated.'  *  *  When  the  child  is  a  part  of  the  family, 
the  product  of  his  labor  belongs  to  the  father ;  and  is,  there- 
fore, subject  to  the  payment  of  his  debts." 

The  case  referred  to — Nighfingale  v.  Withington,  supra — 
scarcely  supports  some  of  the  expressions  used  in  the  case  of 
Oodfreii  V.  Hays.  The  language  of  the  Massachusetts  court 
is :  "  If  the  father  should  refuse  to  support  a  son,  should 
deny  him  a  home,  and  force  him  to  labor  abroad  for  his  own 
living  ;  or  should  give  or  sell  him  his  time,  as  is  sometimes 
done  in  the  country  (although  this  latter  practice  is  certainly 
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questionable,  as  to  any  promise  made  in  consideration  of  it) ; 
the  law  will  imply  au  emancipation  of  the  son."  It  will  be 
seen  that,  according  to  this  authority,  the  child  may  be  eman- 
cipated, by  selling  or  giving  him  his  time  ;  and  in  this  connec- 
tion, nothing  is  said  about  the  minor  ceasing  to  be  a  member 
of  the  family .  In  that  case,  the  report  does  not  sbow  whether 
or  not  the  minor  had  left  the  paternal  roof.  The  son  traded 
and  indorsed  the  paper  given  him  for  such  services,  and  suit 
was  brought  upon  it  against  the  maker.  After  the  transfer 
of  the  paper,  and  notice  of  it  to  the  maker,  the  latter  paid 
the  sum  of  it  to  the  father,  and  took  his  receipt  therefor. 
This  payment  and  receipt  were  offered  in  defense  of  the 
action,  and  it  was  ruled  that  the  payment  should  not  avail 
the  defendant. 

In  the  later  case  of  Whiting  v.  Earle,  3  Pick.  201,  the  wages 
of  the  minor  son  were  sought  to  be  condemned  by  attach- 
ment, or  trustee  process,  to  the  debts  of  the  father.  The  son 
boarded  with  his  father,  and  worked  out  under  a  contract 
made  by  himself — his  father  not  shown  to  have  been  con- 
sulted. The  employer  was  to  pay  stipulated  waojes,  and  was 
to  pay  for  the  board  of  the  employe.  The  court  said  :  "Where 
such  a  contract  is  entered  into,  without  any  fraud,  for  the 
advantage  of  the  sou,  on  the  principles  of  common  justice, 
and  according  to  decided  cases,  he  is  entitled  to  the  profits  of 
his  own  labor.  We  go  so  far  as  to  say,  that  where  a  minor 
son  makes  a  contract  for  his  services  on  his  own  account,  and 
the  father  knows  of  it,  and  makes  no  objection,  there  is  an 
implied  assent  that  the  son  shall  have  his  earnings." 

In  McCloskey  v.  Cyphert,  27  Penn.  St.  220,  Judge  Black, 
with  his  accustomed  force  and  terseness,  said  :  "  The  eman- 
cipation of  the  son  from  the  father's  control  may  be  as  per- 
fect when  they  both  live  together  under  the  same  roof,  as  if 
they  were  separated.  The  father's  renunciation  of  all  legal 
right  to  the  son's  labor  is  not  the  less  absolute,  because  other 
family  ties  continue  unbroken ;  and  the  son's  security  in  his 
rights  of  property  would  not  be  at  all  increased  by  turning 
his  father  out  of  doors."  Johnson  v.  Siishee,  49  N.  H  343,  is 
a  strong  authority  in  the  same  direction.  See,  also.  Penn  v. 
Whitehead,  17  Grattan,  503. 

In  the  case  of  Godfrey  v.  Hays,  supra,  the  court  say,  that 
after  emancipation,  "  no  doubt  the  father  might  employ  his 
child,  and  compensate  him  for  his  labor,  and  the  product  of 
his  earnings  would  be  beyond  the  reach  of  the  creditors  of 
the  father."  When  this  is  the  case,  must  the  minor  child 
leave  home,  board  out,  and  cease  to  be  a  member  of  the  fam- 
ily? The  case  of  Lyon  v.  Boiling,  14  Ala.  753,  states  the  prin- 
ciple pretty  much  as   Godfrey  v.  Hays    had  done.     It  was, 
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however,  not  necessary  to  be  decided  in  that  case,  as  the 
infant  sou  had  left  the  parental  roof,  Stovall  v.  Johnson, 
17  Ala.  14,  states  the  principle  in  a  somewhat  modified  form. 
We  can  not  agree  that,  in  every  case,  there  must  be  an  abso- 
lute abandonment  of  home,  a  disrupting  of  family  ties,  before 
emancipation  of  a  minor  child  is  accomplished.  Emancipa- 
tion vel  non  is,  at  most,  a  question  of  fact,  to  be  determined 
by  the  circumstances  in  evidence.  If  the  father  be  insolvent, 
and  in  the  transaction  assailed  by  creditors  of  the  father 
there  is  simulation,  or  other  evidences  of  fraud,  or  secret 
trust,  this  should  be  decisive  of  the  claim  of  emancipation, 
and  the  earnings  should  be  adjudged  to  belong  to  the  father. 
In  the  present  case,  the  testimony  shows  that  George  L.  Da- 
vis, all  the  while,  made  compensation  for  his  board ;  and  we 
are  convinced  he  must  be  regarded  as  having  been  emanci- 
pated during  the  years  18(54-5.  We  think  his  adventure  in 
the  billiard-table  business,  and  his  other  speculations,  suffi- 
ciently account  for  liis  ownership  of  the  money  deposited  in 
bank,  which  resulted  in  the  purchase  by  him  of  the  home- 
stead. We  are  not  clearly  convinced  that  the  father's  means 
entered  into  this  purchase,  and  we  therefore  affirm  the  decree 
of  the  chancellor,  so  far  as  that  piece  of  property  is  con- 
cerned. The  wants  of  this  case  do  not  require  us  to  go  the 
length  of  Judge  Bla.ck.  Sufficient  for  this  case,  that  George 
L.  Davis  was  self-supporting,  as  the  evidence  convinces  us 
he  was.  This  takes  the  case  without  the  influence  of  Godfrey 
V.  Hays,  sufra. 

The  claim  to  the  tract  of  land  in  Limestone  county  depends 
on  dijfferent  facts,  and  diflPerent  intendments.  This  rests  on 
the  bona  fides  of  the  transfer  of  the  Smith  bonds  from  Zeb.  P. 
Davis  to  Geo.  L.  Davis.  The  consideration  of  this  transfer 
is  an  alleged  indebtedness  from  the  father  to  the  son,  of  five 
thousand  dollars,  growing  out  of  their  alleged  partnership 
transactions  during  the  war.  This  claim  could  scarcely  be 
maintained,  under  the  principle  declared  in  Stovall  v.  Johnson, 
supra.  But  we  go  farther.  The  testimony  in  this  record 
falls  far  below  the  rule  for  upholding  such  transactions,  as 
laid  down  in  many  well-considered  opinions  of  this  court. 
Barnard  v.  Davis,  54  Ala.  565  ;  Hubbard  v.  Allen,  59  Ala.-  283 ; 
Harrell  v.  Mitchell,  61.  Ala.  270;  Thames  v.  Rembert,  63  Ala. 
561.  There  is  a  vast  volume  of  the  testimony,  and,  when 
considered  together,  it  does  not  reach  that  clearness  and  full- 
ness required  in  transactions  like  this.  It  falls  very  far  below 
it.  We  could  not  collate  and  criticise  it.  without  swelling  this 
opinion  unduly.  The  facts  and  circumstances  of  this  case 
outweigh  all  general  declarations  of  fairness,  and  general  de- 
nials of  fraud. —  Thames  v.  licmbert,  supra. 
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So  far  as  the  Limestone  county  plantation  described  in  the 
pleadings,  and  the  money  collected  on  the  note  of  Donegan 
&  Murphy,  and  any  other  collectible  claims  transferred  by 
Zebulon  P.  to  George  L.  Davis  are  concerned,  the  decree  of 
the  chancellor  is  reversed  ;  and  this  court,  proceeding  to  ren- 
der the  decree  the  Chancery  Court  should  have  rendered,  doth 
order  and  decree — 

First,  that  the  money  realized  from  the  suit  against  Done- 
gan &  Murphy,  in  the  hands  of  the  register,  with  all  accrued 
interest,  if  any,  be  paid  to  the  complainant,  assignee,  taking 
his  receipt  therefor. 

Second,  that  George  L.  Davis  be,  and  he  hereby  is,  enjoined 
from  recovering  or  receiving  any  moneys  on  any  of  the  claims 
transferred  by  Zebulon  P.  Davis  to  him,  described  in  the 
pleadings  ;  and  that  the  complainant,  assignee,  be  authorized 
to  receive  and  collect  the  same  ;  and,  if  necessary  to  that 
end,  that  he  have  leave  to  use  the  name  of  George  L.  Davis, 
first  indemnifying  the  said  George  L.  against  costs,  with  a 
bond  and  two  good  sureties,  to  be  approved  by  the  register 
and  payable  to  said  George  L.  Davis,  in  such  penalty  and 
condition  as  such  register  may  prescribe. 

Third,  that  said  complainant,  as  assignee  of  Zebulon  P.  Da- 
vis, bankrupt,  have  and  recover  of  said  George  L.  Davis  the 
tract  of  land  in  Limestone  county  described  in  the  pleadings, 
and  bought  by  said  George  L.  Davis  at  administrator's  sale ; 
and  that  writ  of  possession  issue  to  put  him  in  possession, 
when  the  present  crop  is  gathered,  not  later  than  the  loth 
day  of  December,  1881. 

Fourth,  it  is  referred  to  the  register  to  take  an  account  of 
the  rents  of  the  said  lands,  from  the  time  said  original  bill 
was  filed,  to  the  termination  of  said  George  L.  Davis'  pos- 
session under  this  decree ;  and  he  will  allow  credit  for  all 
taxes  paid,  against  the  rent  of  the  year  for  which  such  taxes 
were  paid  ;  and  he  will  compute  interest  on  each  yearlv  rent, 
until  the  coming  in  of  the  report.  In  taking  said  account, 
he  will  consult  the  pleadings  and  testimony  on  file,  and  such 
other  legal  evidence  as  may  be  offered,  including  re-examina- 
tion of  witnesses  heretofore  examined  on  other  matters,  if 
necessary.  He  will  make  his  report,  with  all  convenient 
speed,  to  the  Chancery  Court  of  Madison,  to  be  there  con- 
sidered and  passed  on.  If  claim  is  made  by  the  said  George 
L.  for  valuable  permanent  improvements  made  by  him,  the 
register  will  take  and  report  the  testimony  to  the  chancellor, 
for  his  decree  thereon.  The  sum  of  the  rents  and  interest, 
less  credits  to  be  allowed  as  above,  it  is  ordered  and  decreed 
the  said  George  L.  Davis  pay  to  complainant,  for  which  exG' 
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cution  of  fieri  facias  may  issue  after  the  confirmation  of  the 
report,  and  decree  thereon. 

Let  the  costs  of  appeal  in  the  court  below  and  in  this  court, 
and  the  costs  of  the  Chancery  Court,  to  be  taxed  by  the  reg- 
ister, be  paid,  one-third  by  the  complainant  as  assignee,  and 
two-thirds  by  George  L.  Davis. 

Reversed,  rendered,  and  remanded  for  taking  the  account, 
and  for  execution. 

Beickell,  C.  J.,  not  sitting. 


Jenkins  v.  Lockard's  Adm'r. 

Bill  in  Equity  by  Surety,  against   Voluntary   Grantees  of  De- 
ceased Co-Surety,  for  Contribution. 

1.  Whm  creditor  hy  simple  contract  may  come  into  equity. — A  creditor  by 
simple  contract  is  not  required  to  reduce  his  debt  to  judgment,  before  resort- 
ing to  equity  to  reach  und  subject  property  fraudulently  conveyed  by  his  de- 
ceased debtor,  when  there  is  a  deficiency  of  assets  in  the  hands  of  the  per- 
sonal representative. 

2.  Voluntary  conveyance;  validity  of,  and  who  may  assail. — ^As  against  the 
existing  creditors  of  the  grautor,  a  voluntary  conveyance  is  fraudulent  ia  law, 
although  no  fraud  in  fact  was  intended;  and  any  person  who  has  a  claim  or 
demand  arising  out  of  a  pre-existing  contract,  though  it  may  be  contingent,  is 
a  debtor  within  the  meaning  of  this  principle,  and  may  avoid  such  convey- 
ance when  the  contingency  happens  on  which  his  liability  becomes  absolute. 

3.  Same:  contribution  between  co-stireliea.  — As  between  co-sureties,  the  lia- 
bility to  contribution  arises  when  the  common  obligation  is  assumed;  and 
each  stands  to  the  other,  from  that  time,  in  the  relation  of  an  existing  cred- 
itor, though  the  liability  is  contingent  until  the  debt  is  paid. 

4.  Bonds,  statutory  and  common-law  ;  validity  of.  —  When  a  bond  is  extorted 
from  a  party  by  a  public  officer,  without  legal  authority,  and  as  a  condition  to 
the  allowance  of  rights  or  privileges  to  which  the  party  is  entitled  without 
bond,  it  is  absolutely  void;  but,  when  a  bond  is  executed  voluntarily  by  a 
party,  and  is  supported  by  a  sufficient  consideration,  and  is  not  violative  of 
any  statutory  provision,  or  principle  of  public  policy,  though  no  statute 
required  or  authorized  it,  it  will  be  upheld  as  a  valid  common-law  obligation. 

5.  iorthcomimj  bond,  for  trial  of  right  of  property  levied  on. — Under  the 
statute  approved  February  19,  1867  (Rev.  Code,  §  3016),  a  claimant  of  prop- 
erty, on  which  an  execution  was  levied,  was  relieved  from  giving  "sufficient 
surety"  on  his  bond,  but  was  not  prohibited  from  giving  sureties;  and  if  he 
voluntarily  executed  a  bond  with  sureties,  without  any  compulsion  on  the  part 
of  the  sheriff,  and  the  property  was  thereupon  delivered  to  him,  such  bond  is 
supported  by  a  sufficient  consideration,  and  is  valid  as  a  common-law  obli- 
gation. 

6.  Same ;  payment  of  judgment  by  surety,  and  right  to  contribidion. — Such 
bond  not  being  a  statutory  bond,  no  execution  could  properly  be  issued  on  it, 
when  forfeited,  against  the  sureties;  yet,  on  the  rendition  of  judgment  against 
the  principal,  default  being  made  in  the  delivery  of  the  property  according  to 
the  condition  of  the  bond,  one  surety  may  volnntarily  pay  the  judgment,  and 
recover  contribution  from  his  co-surety;  and  the  fact  that  he  paid  the  money 
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nader  an  execntion.  which  would   have  been  quashed  on  motion,  does   not 
affect  his  right  to  contributioo. 

Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillakd. 

The  bill  in  tbis  case  was  filed  on  the   11th  May,  1874,  by 
Joseph  W.  Jenkins,  as  a  creditor  of  William  Lockard,  de- 
ceased, against  D.  L.  Kirkland,  as  administrator  of  the  insol- 
vent estate  of   said  Lockard,  and  against  Dora  E.  Lockard 
and  others,  children  and  voluntary  grantees  of  said  decedent ; 
and  sought  to  set  aside,  on  the  ground  of  fraud,  certain  con- 
veyances of  property  made  by  said  decedent  to  said  several 
grantees,  and  to   subject  the  property  thereby  conveyed  to 
the  satisfaction  of  a  claim  for  contribution  asserted  by  the 
complainant,  on  account  of  his  payment  of  a  debt  for  which, 
as  he  insisted,  he  and  said  decedent  were  equally  bound,  as 
co-sureties  for  Mrs.  Martha   C.  Johnson,  the  wife  of   Robert 
Johnson.     The  debt  paid    by  the  complainant  was  founded 
on  a  bond  executed  by  Mrs.  Johnson  as  principal,   jointly 
with  said  Jenkins  and  William  Lockard,  in  the  penal  sum  of 
$4,027.90,  dated  the  22d  April,  1-67,  payable  to  •  James  M. 
Winston,  and  conditioned  as  follows  :     "Whereas  the  sheriff 
of  said  county  has,  by  virtue  of  an  execution  issued  from  the 
Circuit  Court  of  said  county,  in  favor  of  said  James  M.  Win- 
ston, against  one  Robert  Johnson,  levied  upon  certain  per- 
sonal property,  to   which  the  above-bound  Martha  C.  John- 
son makes  affidavit,  in  due  form  of  law,  that  she  has  just 
claim  ;  now,  if  the  said  personal  property  shall  be  forthcom- 
ing for  the  satisfaction  of  said  judgment,  if  it  be  liable  there- 
for, and  such  costs  and  damages  shall  be  paid  as  may  be 
recovered  for  putting  in  the  claim  for  delay,  then  this  obliga- 
tion to  be  void,"  (fee.     The  claim  suit  was  tried  at  the  Octo- 
ber term,  1872,  of  said  Circuit  Court,  and  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff  in  execution,  the  value  of 
the  property  being  assessed  at  $2,811.05  ;  and  the  forthcom- 
ing bond  being  returued  forfeited,  an  execution  was  there- 
upon issued  by  the  clerk  against  all  the  obligors,  on  the  8th 
January,  1873  ;  and  William  Lockard   then   being  dead,  and 
Mrs.  Martha  Johnson  insolvent,  as  the  bill  alleged,  the  com- 
plainant was  compelled  to  pay,  and  did  pay  under  execution, 
the  amount  of  the  judgment,  with  costs,  being  $3,238.75  ;  and 
one  half  of  this  amount  he  claimed  a  right  to  recover  from 
the  defendants,  and  to  subject  to  its  payment  the  property 
held  by  them  respectively  under  voluntary  conveyances  exe- 
cuted by  said  William  Lockard,  his  co-surety,  on  the  24th 
July,  1871.     William  Lockard  died  in  June,  1872  ;  his  estate 
was  declared  insolvent  on  the  11th  March,  1874 ;  and  the 
bill  alleged  that  the  complainant's  demand  was  presented  to 
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his  administrator  within  eighteen  months  after  the  grant  of 
letters,  and  filed  as  a  claim  against  his  insolvent  estate  within 
nine  months  after  the  declaration  of  insolvency. 

The  chancellor  sustained  a  demurrer  to  the  bill,  and  dis- 
missed it  for  want  of  equity ;  holding  that  the  forthcoming 
bond  was  void,  not  being  required  or  authorized  by  law,  and 
that  the  payment  by  the  complainant  was  in  his  own  wrong. 
He  cited  the  following  cases :  Carrington  v.  Caller,  2  Stew. 
175 ;  Preioiit  v.  Garrett,  6  Ala.  128 ;  Blayor  v.  Lacy,  3  Ala. 
618;  and  Collier  v.  Windham,  27  Ala.  29). 

The  chancellor's  decree  is  now  assigned  as  error. 

Thos.  Cobbs,  and  JR.  H.  Smith,  for  appellant. — Although 
the  statute  does  not,  in  terms,  require  the  sheriff  to  take 
sui'eties  on  the  forthcoming  bond,  he  is  not  forbidden  to  take 
them  ;  and  it  is  not  to  be  supposed  that  it  was  the  intention 
of  the  law-makers  to  require  the  delivery  of  property  levied 
on,  to  an  insolvent  claimant,  a  married  woman,  or  an  infant, 
without  a  bond  sufficient  to  protect  the  rights  of  the  plain- 
tiff. But  thfe  bill  does  not  show  that  the  bond  was  required, 
or  extorted  by  the  sheriff;  and  if  entered  into  voluntarily, 
and  founded  on  sufficient  consideration,  not  being  repugnant 
to  the  letter,  spirit,  or  policy  of  the  law,  it  is  a  good  statutory 
bond. —  Whitsett  v.  Womack,  8  Ala.  466.  Even  though  it  may 
not  be  valid  as  a  statutory  bond,  being  supported  by  a  suffi- 
cient consideration,  it  is  good  as  a  common-law  bond. 
Alston  V.  Alston,  34  Ala.  15  ;  Seicall  v.  Franklin,  2  Porter,  493; 
Hester  v.  Keith,  1  Ala.  3i6;  Butler  v.  O'Brien,  5  Ala.  316; 
Williamson  v.  Wool/,  37  Ala.  304.  Tlie  sureties  are  estopped 
from  denying  their  liability,  under  the  facts  alleged. — Sproiol 
V.  Laiurence,  33  Ala.  674,  688.  The  coverture  of  Mrs.  John- 
son was  a  defense  personal  to  her,  and  not  available  to  the 
sureties. — Dudley  v.  Witter,  51  Ala.  465.  As  to  the  plaintiff's 
right  to  file  a  bill  for  contribution,  see  Couch  v.  Terry\s  Adm'r, 
12  Ala.  225.  As  to  his  right  to  subject  property  fraudulently 
conveyed,  see  Rev.  Code,  §§  3446,  3078 ;  Sanders  v.  Watson, 
14  Ala.  198  ;  Huggins  v.  Perrine,  30  Ala.  399. 

W.  G.  Little,  Jr.,  contra. — The  bond  was  void  as  to  the 
principal,  because  of  her  coverture  ;  and  it  was  void  as  to  the 
sureties,  because  the  sheriff  had  no  right  to  require  sureties. 
Rev.  Code,  §  3016  ;  Whitted  v.  Governor,  H  Porter,  335  ;  Car- 
rington V.  Caller,  2  Stew.  175  ;  Prewitt  v.  Garrett,  6  Ala.  125  ; 
Mayor  v.  Lacy,  3  Ala.  618  ;  Collier  v.  Windham,  27  Ala.  291; 
Firemen's  Insurance  Co.  v.  McMillan,  29  Ala.  147.  That  a 
bond,  when  taken  without  legal  authority,  is  absolutely  void, 
see  Barbour  County  v.  Horn,  48  Ala.  573 ;  21  How.  U.  S.  441. 
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The  payment  by  the  plaintiff  was  iu  his  own  wrong,  and 
gives  him  no  right  to  contribution  He  had  a  good  defense 
against  the  execution,  and  waived  it  by  his  voluntary  pay- 
ment, 

BRICKELL,  C.  J.— The  bill  was  filed  bv  the  appellant 
against  the  appellee,  Kirkland,  as  the  administrator  of  Wil- 
liam Lockard,  deceased,  and  Dora  E.  Lockard  and  others, 
voluntary  donees  of  the  intestate.  The  allegations  are,  that 
on  the  '22d  day  of  April,  1867,  the  complainant  and  the 
intestate  became  the  sureties  of  Martha  Johnson,  in  a  bond 
given  by  her  on  a  claim  of  the  trial  of  the  right  of  property 
to  certain  personal  property,  on  which  the  sheriff  of  Sumter 
county  had  levied  an  execution  in  favor  of  James  M.  Win- 
ston, against  the  goods  and  chattels  of  one  Robert  Johnson. 
A  copy  of  the  bond  is  exhibited  ;  and  it  appears  to  have  been 
payable  to  said  Winston,  reciting  the  levy  of  execution,  and 
with  condition  for  the  forthcoming  of  the  property,  if  it  was 
found  liable  to  the  satisfaction  of  the  judgment  in  favor  of 
Winston.  The  claim  suit  was  pending  in  the  Circuit  Court 
of  Sumter  county,  until  the  October  term,  1872,  when  a  trial 
was  had,  and  the  property  was  found  subject  to  the  execu- 
tion, and  its  value  assessed  at  82,811.05.  The  property  was 
not  forthcoming  to  answer  the  judgment ;  and  the  principal 
being  insolvent,  and  the  intestate  having  died  previously,  the 
complainant  paid  the  said  judgment.  The  estate  of  the 
intestate  was  declared  insolvent  on  the  11th  March,  1874, 
The  claim  of  complainant  against  the  intestate,  for  contribu- 
tion, was  presented  to  the  administrator,  within  eighteen 
months  after  the  grant  of  administration,  and  was  filed  in  the 
Court  of  Probate,  within  nine  months  after  the  declaration 
of  insolvency;  but  there  are  no  assets  in  the  hands  of  the 
administrator,  to  pay  any  part  of  it.  In  July,  1871,  the  in- 
testate made  several  voluntary  conveyances  to  the  respon- 
dents, Dora  E.  Lockard  and  others.  The  prayer  of  the  bill 
is  for  a  condemnation  of  the  property  so  conveyed  to  the  sat- 
isfaction of  complainant's  claim  for  contribution. 

The  respondents  demurred,  assigning  numerous  causes. 
The  principal  of  these  causes  are— first,  that  the  complain- 
ant is  only  a  simple-contract  creditor,  who  has  not  by  a  judg- 
ment at  law  established  his  debt ;  second,  that  the  bond  in 
which  the  complainant  and  intestate  joined  was  void,  im- 
posing no  liability  upon  them,  because  there  was  no  statute 
requiring  its  execution.  On  the  last  ground,  the  demurrer 
was  sustained,  and  the  bill  dismissed. 

It  is  well  settled,  by  numerous  decisions  of  this  court, 
commencing  with  the  cases  of  P/iaris  v.  Leachman  (20  Ala. 
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662),  Watts  V.  Gayle  {lb.  817),  and  continuing  to  HaTfman  v. 
Ellison  (51  Ala.  544),  that  a  simple-contract  creditor  of  a 
decedent,  without  establishing  his  debt  by  judgment  at  law, 
may,  when  there  is  a  deficiency  of  assets  to  pay  his  debt  in  the 
hands  of  the  personal  representative,  resort  to  equity  to  reach 
property  the  decedent  may  have  conveyed  in  fraud  ot  his 
creditors.  Voluntary  conveyances  are  void,  as  to  the  existing 
creditors  of  the  grantor,  though  no  fraud  may  have  been  in- 
tended ;  and  whoever  has  a  claim  or  demand,  arising  out  of 
a  pre-existing  contract,  though  it  may  be  contingent,  is  a  cred- 
itor whose  rights  are  offended  by  such  conveyances,  and  can 
avoid  them,  when  the  contingency  happens  upon  which  the 
claim  depends. —  Bibb  v.  Freeman,  59  Ala.  612.  The  liability 
of  a  surety  to  contribution  springs  up  when  the  common  ob- 
ligation is  formed  ;  and  from  that  time,  each  stands  to  the 
other  in  the  relation  of  a  creditor,  who  can  avoid  a  voluntary 
or  a  fraudulent  conveyance  made  subsequently,  though  before 
the  common  liability  is  satisfied. — Brandt  on  Suretyship, 
§  258.  The  bill  contains  equity,  therefore,  if  the  intestate 
was  bound  to  contribute  to  the  pa'yment  of  the  judgment  the 
complainant  has  satisfied. 

The  statute  of  force  when  the  bond  was  executed,  was  the 
act  approved  February  19,  1867,  entitled  "An  act  to  amend 
section  2587  of  the  Code,"  meaning  the  Code  of  1852 ;  and 
which  was  incorporated  in  the  Revised  Code  of  1867,  forming 
section  3016  thereof.  The  statute  amended,  section  2587  of 
the  Code  of  1852,  required  the  claimant  of  property  levied 
on  by  execution  to  give  bond,  with  sufficient  surety,  payable 
to  the  plaintiff  in  execution,  and  in  double  the  amount  of  the 
execution,  with  condition  to  have  the  property  forthcoming 
for  the  satisfaction  of  the  judgment,  if  found  liable  therefor, 
&c.  The  only  amendment  made  was,  to  strike  out  the  words 
iviih  sufficient  surety;  conferring  on  the  claimant  the  right  to 
the  possession  of  the  property,  on  the  execution  of  his  indi- 
vidual bond.  The  statute  was  intended  for  the  benefit  of  the 
claimant— to  relieve  him  from  the  necessity,  the  statute 
amended  imposed,  of  gi\inf( sufficient  surety  on  the  bond.  It 
did  not  prohibit  him  from  the  execution  of  a  bond  with  sure- 
ties, if  he  chose  to  waive  the  benefit  the  statute  gave.  The 
release  of  the  property  from  the  levy  of  the  execution — the 
transfer  of  its  possession  from  the  officer  making  the  levy,  to 
the  claimant — is  a  sufficient  consideration  for  the  bond,  as 
to  principal  and  sureties,  when  executed  by  them  voluntarily. 

It  has  long  been  a  settled  general  rule,  that  a  bond, 
whether  required  by  statute  or  not,  is  good  at  common  law, 
if  entered  into  voluntarily,  for  a  valuable  consideration,  and 
it  is  not,  in  obligation  or  condition,  violative  of  law,  or  offen- 
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sive  to  public  policy. — Mnnter  v.  Reese,  61  Ala.  395 ;  1  Brick. 
Dig.  309,  ^  46  ;  Braudfc  on  Suretyship,  §  12.  True,  if  a  bond 
is  extorted  by  a  public  officer,  as  a  condition  on  which  he 
•will  render  rights  and  privileges  an  individual  has  the  right 
to  claim  without  bond,  such  bond  would  be  void. —  Wldtttd 
V.  Governor,  6  Port.  335.  And  if  it  appeared  that  the  prin- 
cipal in  this  bond  claimed  the  property  upon  her  own  bond, 
and  the  claim  was  refused,  and  sureties  exacted  from  her, 
there  would  be  no  liability  resting  on  the  sureties.  That 
is  not  the  case  made  by  the  bill.  So  far  as  is  shown  by  its 
allegations,  the  bond  was  voluntarily  executed  by  the  prin- 
cipal. While  the  bond  is  valid,  as  a  common-law  obligation, 
no  execution  ought  to  have  issued  on  it.  That  under  execu- 
tion wrongfully  issued,  and  which  would  on  motion  have 
been  vacated,  the  complainant  paid  the  judgment  against 
the  principal,  does  not  affect  his  right  to  contribution  from 
his  co-surety.  Without  suit  or  compulsion,  voluntarily,  he 
could  have  paid  the  judgment,  and  demanded  cotitribution. 
StaUioorth  v.  Freslar,  34  Ala.  505 ;  Brandt  on  Surety- 
ship, §  257.  ♦ 

The  decree  of    the  chancellor  must  be  reversed,  the  de- 
murrer overruled,  and  the  cause  remanded. 


Henry  v,  Cohen. 

Motion  for   Summary   Judgment  against    County    Treasurer. 

1.  Commissionera  Court ;  power  to  provide  for  support  of  indigent  persons. 
In  the  exercise  of  the  judicial  powers  with  which  it  is  clothed  by  statute,  the 
Commissioners  Court  is  a  court  of  limited  jurisdicttfm.  aud  the  validity  of  it.s 
proceertings  must  be  tested  by  the  principles  which  pertain  to  su;  h  courts; 
but,  in  providing  for  the  support  of  tlie  poor,  it  is  clothed  with  large  powers, 
partly  akin  to  each  of  the  three  great  divisions  of  governmental  powers,  aud 
with  large  discretion  in  the  exercise  of  those  powers  :  it  is  the  sole  judge  of 
the  mode  aud  measure  of  relief  to  be  granted,  and  is  not  confined  to  the 
inmates  or  instrumentalities  of  the  county  poor-house;  nor  is  it  prohibited 
from  incurring  a  debt  in  the  purchase  of  supplies  deemed  necessary  for  dis- 
tribution among  the  destitute  of  the  county. 

Appeal  from  the  Circuit  Court  of  Pickens. 

Tried  before  the  Hon.  Luther  K.  Smith. 

This  was  a  statutory  proceeding  by  notice  and  motion,  at 
the  suit  of  Clifford  P.  Cohen,  for  a  summary  judgment 
against  Andrew  Henry,  as  county  treasurer  of  said  county, 
and  the   sureties   on  his  official  bond,  on  account   of  his 
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refusal  to  pay  a  warrant  held  by  the  plaintiff,  in  the  order  of 
its  registration  after  presentment.  The  warrant  was  trans- 
ferred to  the  plaintiff  by  D.  A.  Walker  &  Co.,  in  whose  favor 
it  was  issued  ;  was  presented  to  the  county  treasurer  for  pay- 
ment, and  registered  in  the  order  of  its  presentation  ;  and 
was  in  these  words :  "  The  State  of  Alabama,  Pickens 
County.  By  Commissioners  Court.  To  the  treasurer:  Pay 
D.  A.  Walker  &  Co.,  or  order,  the  sum  of  one  hundred  dol- 
lars, allowed  him  by  said  court  at  November  term,  1866,  for 
corn  for  poor  women ;  and  for  so  doing  this  shall  be  your 
sufficient  warrant.  Given  under  my  hand,  at  office  in  Car- 
rollton,  this  22d  March,  1869."  Fraction  of  $2,000  warrant, 
issued  Dec.  24th,  1869";  which  was  signed  by  the  probate 
judge.  This  warrant  was  one  of  several,  similar  in  terms, 
given  in  exchange  for  a  single  warrant  for  $2,000,  therein 
referred  to,  whicii  was  issued  on  the  24th  December,  1867, 
and  given  for  the  price  of  2,000  bushels  of  corn  bought  by 
the  county,  or  by  the  said  Commissioners  Court,  from  said 
D.  A.  Walker  &  Co.  The  county  records  having  been  de- 
stroyed by  fire,  the  order  for  the  -purchase  of  the  corn  was 
not  produced  ;  but  it  was  proved  on  the  trial,  as  the  bill  of 
exceptions  recites,  "that  there  was  on  the  records  of  said 
court  an  order  made  by  said  court,  in  1866,  for  the  pur- 
chase of  2,000  bushels  of  corn  from  D.  A.  Walker  &  Co.,  for 
general  distribution  among  the  poor  women  and  poor  fami- 
lies of  said  county,  and  among  the  families  of  indigent 
soldiers  who  had  been  engaged  in  the  war  closed  in  1865." 
The  circumstances  connected  with  the  purchase  and  use  of 
the  corn,  as  detailed  in  the  bill  of  exceptions,  are  stated  in 
the  opinion  of  the  court.  It  was  admitted  that  the  treasurer 
refused  to  pay  the  warrant  in  the  order  of  its  presentment 
and  registration,  and  that  there  were  in  the  treasury  suffi- 
cient funds  to  pay  it ;  and  the  treasurer  justified  his  refusal 
on  the  ground  that  the  warrant  was  issued  without  authority 
of  law,  and  that  he  had  been  instructed  by  the  Commis- 
sioners Court,  by  an  order  made  in  July,  1875,  to  refuse  pay- 
ment of  it.  The  court  charged  the  jury,  in  effect,  that  the 
plaintiff  was  entitled  to  recover  ;  and  this  charge  is  here 
assigned  as  error. 

L.  M.  Stone,  and  J.  A.  Billups,  for  appellants. — If  the 
warrant,  though  in  proper  form,  duly  presented  and  regis- 
tered, was  not  a  valid  claim  against  the  county,  the  treasurer 
was  justified  in  refusing  to  pay  it.  A  county  has  a  corporate 
character  given  to  it  by  statute,  but  it  is  not,  in  any  proper 
sense,  a  municipal  corporation  :  it  is  simply  a  governmental 
agency,  possessing  no  powers,  and  subject  to  no  duties,  not 
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originating  from  the  statute  which  creates  it.  It  owes  its 
creation  to  the  statute,  derives  all  its  powers  from  the  statute, 
and  is  subject  only  to  the  liabilities  imposed  by  the  statute. 
Askeiv  V.  Hale  County,  54  Ala.  639 ;  Marengo  County  v.  Cole- 
man, 55  Ala.  607 ;  22  Iowa,  z67 ;  36  N.  H.  284.  The  Com- 
missioners Court  is  one  of  limited  jurisdiction,  and  all  its 
powers  are  statutory  :  it  cannot  bind  the  county,  except  in 
the  manner,  and  to  the  extent  prescribed  by  the  statute  con- 
ferring the  authority  to  act. — Barbour  County  v.  Horn, 
48  Ala.  661 ;  43  Ala.  56S,  575.  In  the  allowance  of  claims 
against  the  county,  the  court  exercises  executive,  not  judicial 
power,  and  cannot  exceed  the  limits  of  the  statute. —  Van 
Epi^es  V.  Conim'rs  Court,  25  A!a.  460 ;  53  Ala.  27.  In  making 
provision  for  the  support  of  the  poor,  authority  is  given  to 
the  court  "to  make  such  rules  and  regulations  for  the  support 
of  the  poor  in  the  county  as  are  not  inconsistent  with  any 
law  of  the  State"  (Code,  §  746,  subd.  5);  and  this  is  the  ex- 
tent and  limit  of  its  authority.  The  State  laws  on  the  sub- 
ject are  embraced  in  twenty-one  sections  of  the  Code — sec- 
tions 1729-49,  inclusive,  which  also  prescribe  rules  and  regu- 
lations for  the  protection  of  the  tax-payers  against  unwise 
and  unnecessary  appropriations.  It  would  be  a  dangerous 
principle,  and  liable  to  great  abuse  in  practice,  to  allow  the 
Commissioners  Court  of  each  county  to  make  provision  for 
supplying  the  wants  of  all  persons  who  appeared  to  be  indi- 
gent, or  necessitous,  without  any  precautions  for  ascertaining 
the  facts  of  each  case,  and  without  any  limitation  upon  the 
amount  to  be  thus  expended.  The  provisions  for  the  erection 
and  support  of  poor-houses  in  each  county,  as  regulated  by 
law,  contain  the  necessary  safeguards  against  imposition  and 
extravagance,  and  are  indicative  of  the  public  policy.  The 
hardships  existing  in  any  particular  county,  or  at  any  par- 
ticular time,  can  not  engraft  an  exception  on  the  general 
law.  If  the  power  to  provide  for  the  indigent,  outside  of  the 
poor-house,  exists  at  all,  it  is  without  limit.  At  the  very 
time  the  order  here  sued  on  was  made,  equal  (if  not  greater) 
destitution  existed  in  many  other  counties ;  and  special  laws 
were  enacted  to  meet  the  necessities  of  each  county.^Ses- 
sion  Acts  1865-6,  pp.  51,  47,  508,  525,  529,  495.  The  passage 
of  such  laws  is  strong  evidence  against  the  existence  of  the 
power  here  claimed  and  exercised.  The  emergency  of  the 
particular  case,  or  the  magnitude  of  the  calamity  threatened 
or  apprehended,  can  make  no  difference  in  the  application  of 
the  legal  principle  involved. — 111  Mass.  454 ;  60  Maine,  124  ; 
21  Illinois,  115 ;  46  Ala.  388. 

D.  C.  HoDO,   and  E.  D.  Willett,  contra,  cited    Enloe  v. 
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Reihe,  56  Ala.  500 ;  GomrrCrs  Court  v.  Moore,  53  Ala.  25 ; 
10  U.  S.  Digest,  1st  series,  603,  §  336 ;  George's  Miss.  Di- 
gest, 97,  §  5. 

STONE,  J.~In  1866,  an  order  was  passed  by  the  Court  of 
Couutj  Commissioners  of  Pickens  county,  for  the  purchase 
of  two  thousand  bushels  of  corn  from  D.  A.  Walker  &  Co., 
for  general  distribution  among  the  poor  women  and  poor 
families  of  said  county,  and  among  the  families  of  indigent 
soldiers  who  had  been  engaged  in  the  war  closed  in  1865. 
l?he  corn  was  purchased,  and,  to  secure  payment  in  part  for 
the  same,  the  order  sued  on  in  this  proceeding  was  given  by 
the  judge  of  probate,  on  the  county  treasurer,  bearing  date 
December  24th,  1867.  The  object  of  the  present  proceeding 
is  to  compel  payment  of  the  order,  out  of  funds  admitted  to 
be  in  the  county  treasury.  The  evidence  showed,  that  said 
corn  was  distributed  to  the  poor  generally,  at  their  residences 
in  the  county,  outside  of  the  poor-house  of  the  county,  and 
not  to  the  poor  in  the  county  poor-house ;  that  said  corn 
was  not  purchased  for  the  county  poor-house,  but  was  pur- 
chased for,  and  distributed  among,  the  poor  women  and  fam- 
ilies living  in  different  sections  of  the  county;  that  at  the 
time  referred  to  there  was  a  poor-house  in  said  county,  under 
directions  of  said  Court  of  County  Commissioners,  and  there 
was  a  duly  appointed  keeper  of  said  poor-house.  The  corn 
was  purchased,  and  was  delivered  upon  orders  of  the  judge 
of  probate,  but  none  was  delivered  at  the  poor-house.  It 
was  further  proved,  that  there  were  no  general  crops  raised 
in  1865 ;  that  there  was  great  destitution  in  the  county  after 
the  war ;  that  the  poor-house  of  the  county  was  not  ade- 
quate for  the  relief  and  support  of  all  the  poor  of  the  county  ; 
and  that  without  the  aid  of  such  distribution  outside  of  the 
poor-house,  there  would  have  been  widespread  suffering  and 
distress.  The  treasurer  had  been  instructed  by  a  resolution 
of  the  Court  of  County  Commissioners  not  to  pay  said  order, 
and  he  had  refused  to  pay  it  when  demanded. 

The  defense  relied  on  is,  that  the  Court  of  County  Com- 
missioners had  no  authority  to  purchase  the  corn  for  said 
purpose,  nor  to  issue  the  warrant  sued  on.  The  court 
charged  the  jury,  "That  if  the  warrant  sued  on  was  issued 
by  the  Court  of  County  Commissioners  of  Pickens  county,  in 
payment  for  corn  purchased  by  said  court  for  distribution 
among  the  poor  generally  of  said  county,  and  said  corn  was 
received  uudfer  orders  of  the  probate  judge,  and  delivered  to 
the  poor  of  the  county  outside  of  the  poor-house,  then  the 
plaintiff  was  entitled  to  recover  in  this  action."  This  pre- 
sents the  sole  question  in  this  cause.    The  purchase  having 
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been  made  after  the  close  of  the  war,  it  will  be  seen  that  no 
question  arises  as  to  the  legality  of  the  consideration.  The 
appellant  does  not  make  that  defense. 

Judge  Cooley,  in  his  work  on  Tiixation,  p.  88,  says  :  "  The 
support  of  paupers,  and  the  giving  of  assistance  to  those 
who  by  reason  of  age,  infirmity,  or  disability,  are  likely  to 
become  such,  is,  by  practice  and  the  common  consent  of  civ- 
ilized countries,  a  public  purpose.  *  *  Hospitals  are  also 
provided,  where  dependent  classes  can  receive  medical  aid 
and  assistance ;  and  asylums,  where  the  deaf,  the  dumb  and 
the  blind  may  be  supported  and  taught,  and  where  the  insane 
may  be  kept  from  doing  or  receiving  harm,  and  can  have 
such  careful  and  scientific  treatment,  with  a  view  to  their 
restoration,  as  they  would  not  be  likely  to  receive  elsewhere. 
He  would  be  a  bold  man,  who,  in  these  days,  should  question 
the  pubUc  right  to  make  provision  for  these  benevolent  ob- 
jects. And  this  provision  might  not  only  be  made  by  the 
establishment  of -institutions  for  the  purpose,  but  private 
institutions  might  undoubtedly  be  aided  with  public  funds  in 
consideration  of  services  to  be  rendered  to  the  public,  and 
expenses  to  be  incurred  by  them,  in  assisting  and  relieving 
the  same  necessitous  and  dependent  classes.'" 

burroughs  on  Taxation,  p.  19,  §  25,  speaking  of  the  pur- 
pose for  which  taxes  may  be  levied,  says  :  "Taxes  may  be 
imposed  for  roads  of  all  kinds,  canals  and  bridges,  that  there 
may  be  facilities  for  transportation  of  freight,  and  for  travel ; 
for  public  schools  or  colleges,  that  the  people  may  be  edu- 
cated ;  for  public  libraries,  that  their  means  of  improvement 
may  be  increased ;  for  the  poor,  the  dumb,  the  blind,  the 
insane,  lest  they  suffer  from  want."  In  the  great  case  of 
Speer  v.  School  JDiredors,  50  Penn.  St.  150,  Agnew,  J.,  said  : 
"  The  support  of  the  poor  affords  one  among  the  best  illus- 
trations of  what  is  a  municipal  or  public  appropriation  of 
money.  The  pauper  is  the  party  directly  and  solely  bene- 
fited, while  his  pauperism  is  a  public  evil,  and  often  is  the 
result  of  crime."  In  Henser  v.  HarriSy  42  111.  425,  436,  Judge 
Breese,  defining  what  is  meant  by  the  phrase  '  poor  of  the 
county,'  said  :  They  are  those  who  are,  "  in  legal  contem- 
plation, *  *  dependent  upon  public  charity ;  in  other 
words,  they  are  the  paupers  who  are  maintained  by  taxes 
levied  on  the  people,  or  bv  the  income  from  the  public  prop- 
erty." 

judge  Story,  Eq.  Jur.  §  1139,  speaking  of  charitable  bequests 
under  the  civil  law,  says :  "  If  a  legacy  was  .given  to  the 
church,  or  to  the  poor  generally,  without  any  description  of 
what  church,  or  what  poor,  the  law  sustained  it,  by  giving  it, 
in  the  first  case,  to. the  parish  church  of  the  place  where  the 

Vol.  lxvi. 


1880.]  OF  ALABAMA.  387 

[Heury  v.  Cohen.] 

testator  lived ;  and  in  the  latter  case,  to  the  hospital  of  the 
same  place ;  and  if  there  was  none,  then  to  the  poor  of  the 
same  parish." 

We  have  made  the  citations  above  for  the  purpose  of  show- 
ing that  pauperism  and  destitution,  no  matter  from  what 
cause  they  may  spring,  have  always  been  regarded  as  mat- 
ters of  public  concern,  and  that  the  care  and  maintenance  of 
the  destitute  impose  a  public  duty,  which  will  justify  and  up- 
hold a  levy  of  taxes  for  the  purpose.  In  England,  there  has 
long  been  a  system  of  compulsory  support  of  the  poor,  under 
which  the  local  sub-divisions,  into  which  their  territory  was 
divided,  were  compelled  to  maintain  the  paupers,  having 
their  domicile  among  them  ;  and  if  they  failed  in  this  duty, 
a  stranger  could  supply  such  necessaries,  and  compel  the 
parish,  or  local  sub-division,  to  refund  the  money  so  expended. 
Many  of  the  States  of  this  Union  have  similar  systems^ 
See  digest  of  their  various  rulings  on  their  several  statuteSj 
in  10  U.  S.  Digest,  first  series,  586  to  642. 

In  Alabama,  we  have  not  adopted  a  compulsory  system, 
but  have  confided  the  subject  to  the  Court  of  County  Com- 
missioners. That  court  has  jurisdiction,  "  to  make  such 
rules  and  regulations,  for  the  support  of  the  poor  in  the 
county,  as  are  not  inconsistent  with  any  law  of  the  State." 
Code  of  1876,  §  746,  subd.  5.  "The  Court  of  County  Com- 
missioners may  purchase  and  hold  lands  and  other  property 
proper  for  the  erection  and  continuance  of  a  poor-house,  and 
may,  at  their  discretion,  dispose  of  lands  now,  or.  hereafter 
owned  for  such  purpose,  and  make  titles  therefor,  and  may 
make  all  appropriations  and  orders  proper  for  the  erection 
and  continuance  of  poor-houses,  and  for  the  regulation  and 
government  of  the  poor  and  poor-houses." 

It  is  contended  for  appellant,  that  the  power  of  the  Court 
of  County  Commissioners  to  provide  for  the  support  of  the 
poor,  is  limited  to  inmates  of  the  poor-house.  This  is  too 
narrow  a  construction.  The  entire  power  and  jurisdiction 
over  this  very  important  function  and  duty  of  government  is 
confided  to  this  necessary  and  useful  tribunal.  It  is  clothed 
with  large  powers,  partly  akin  to  each  of  the  three  great 
departments  into  which  government  is  divided,  and  it  is 
clothed  with  large  discretion  in  their  exercise.  True,  in  the 
exercise  of  statutory,  judicial  powers,  and  in  pronouncing 
judicially  on  the  property  rights  of  others,  it  is  a  court  of 
limited  jurisdiction,  and  its  proceedings  are  to  be  tested  by 
the  intendments  which  pertain  to  statutory,  limited  jurisdic- 
tions.—2  Brick.  Dig.  400,  §  14.  But,  in  the  matter  of  levying 
taxes,  and  making  provision  for  the  support  of  the  poor, 
these  rules  do  not  apply. — Perry  County  v.  Selma,  Marion 
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and  Memphis  Railroad,  at  the  last  term ;  Auditor  v.  Jackson 
County,  at  the  last  term.  That  court,  in  making  provision 
for  the  poor,  are  sole  judges  of  the  mode  and  measure  of 
relief,  and  are  not  restricted  to  the  confines,  or  instrument- 
alities of  the  poor-house. — City  of  Lowell  v.  Oliver,  8  Allen, 
247 ;  Freeland  v.  Hastings,  10  Allen,  550  ;  Booth  v.  Town  of 

Woodbury,  32  Conn,  118 ;  Inhabitants  of  Veazie  v.  Inhabitants 
of  China,  50  Me.  518.  On  the  question  of  incurring  a  debt 
in  the  purchase  of  the  corn,  see  Speer  v.  School  Direct ors^ 
50  Penn.  St.  150,  in  which  Agnew,  J.,  said  :  "  It  would  be  a 
startling  fact,  if  the  people  were  now  to  learn  from  us  that  a 
bridge,  or  poor-house,  or  a  jail  or  court-house,  can  not  be 
built,  until  the  taxes  have  been  first  laid  and  collected  to  pay 
for  it." 

The  testimony  in  this  record  shows  that  during  the  year 
1865 — the  year  of  the  close  of  the  late  civil  war — no  general 
crops  were  made ;  that  there  was  great  destitution  through- 
out the  country,  and  that  without  relief,  outside  of  the  poor- 
house,  there  would  have  been  widespread  suffering  and  dis- 
tress. Common  knowledge  comes  to  the  aid  of  this  testi- 
mony. At  the  surrender  of  the  Confederate  arms  in  April, 
1865,  the  colored  labor  of  the  country  became  greatly  de- 
moralized, while  a  large  percentage  of  the  white  laborers 
were  in  far-away  prisons,  in  remote  divisions  of  the  army,  or 
wearied  and  worn  by  terribly  active  duties  in  the  field.  Add 
to  this  the  long  and  wasting  homeward  march,  the  absence 
of  stock  with  which  to  cultivate  a  crop,  and  the  lateness  of 
the  season,  and  it  will  be  readily  seen  that  no  general  crop 
could  be  produced  in  1865.  To  have  fed  the  army  of  the 
destitute  in  the  poor-house,  was  impossible,  for  the  want  of 
capacity  of  house  or  houses  to  contain  them.  If  practicable, 
it  would  have  been  the  want  of  policy  and  economy,  because 
it  would  have  been  to  keep  them  pent  up  and  non-producing, 
and  thus  have  thrust  them  upon  the  year  1867,  as  destitute 
of  t  e  means  of  subsistence  as  they  were  in  1863. 

It  is  urged  before  us,  that  in  the  attempt  to  relieve  the 
destitution  and  distress  of  Pickens  county,  a  very  large  and 
embarrassing  debt  has  been  created.  Perhaps,  no  more 
praiseworthy  object  could  have  been  presented  for  its  crea- 
tion. But  with  that  we  have  nothing  to  do.  Even  if  the 
order  were  unwisely  passed,  that  confers  no  power  on  us  to 
declare  it  inoperative.  In  the  strong  language  of  C.  J.  Black, 
in  Sharpless  v.  Mayor  of  Philadelphia,  21  Penn.  St.  144,  159, 
"We  are  to  deal  with  this  strictly  as  a  judicial  question. 
However  clear  our  convictions  may  be,  that  the  system  is 
pernicious,  we  can  not  put  it  down  by  usurping  authority 
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which  does  not  belong  to  us.     That  would  be  to  commit  a 
greater  wrong  than  any  which  we  could  possibly  repair  by  it." 
We   find  no  error  in   the   record,  aad   the  judgment  is 
affirmed. 


Wright  V,  Lang. 

Bill  in  Equity  by  Executors,  for  Instructions  in  management  of 
Estate,  and  Settlement. 

1.  Dellvenj  of  bond  by  surety,  as  escrow;  icaiver  and  estoppel  — The  surety  on  a 
boml,  when  sued,  may,  under  a  special  plea  of  non  est  farAwn,  show  that  he 
signed  it,  and  left  it  with  his  principal  as  an  eKcrow,  to  be  delivered  only  on 
the  express  condition  that  other  named  persons  should  also  sign  it  as  sureties, 
and  that  it  was  delivered  in  violation  of  this  condition  ;  but,  in  such  case,  if 
the  suret}',  knowing  that  the  bond  has  been  delivered,  or  being  chargeable 
with  notice  of  its  delivery,  suffers  the  principal  to  act  under  it  without  objec- 
tion, this  amounts  to  a  waiver  of  the  condition,  and  estops  him  from  setting  it 
up  in  avoidance  of  his  liability. 

2.  Presumption  and  burden  of  proof,  as  to  delivery  of  bond.  — The  possession 
of  an  executor's  official  bond  by  the  probate  judge  to  wdom  it  is  payable,  and 
his  approval  of  it,  raise  the  oresumption  that  it  was  properly  delivered  to  him, 
and  the  onus  of  rebutting  this  presumption  is  cast  on  the  party  who  denies  the 
validitv  of  the  bond. 

3.  Presumption  as  to  payment  and  extinguishment  of  debt ;  liability  of  sureties 
of  executor  or  administrator. — As  a  general  rule,  the  sureties  of  an  executor  or 
administrator  are  liable  only  for  the  assets  which  have  come  into  the  hands  of 
their  principal,  or  which  he  could  have  collected  by  the  exercise  of  due  dili- 
gence ;  but,  when  a  debt  is  due  from  him  individually  to  the  testator  or  intes- 
tate, the  law  presumes  its  instantaneous  payment  and  extinguishment,  and  hia 
sureties  are  bound  for  it. 

4.  Statute  of  limitations,  as  in  favor  of  executor's  sureties;  begins  to  run,  when. 
The  statute  oi'  limitations  in  favor  of  the  sureties  of  an  executor  or  adminis- 
trator, on  account  of  the  devastavit  of  their  principal  (Code,  §  3226,  subd.  7), 
begins  to  run,  not  from  the  commission  of  the  act  of  negligence  or  maladmin- 
istration, but  from  the  judicial  ascertainment  of  the  principal's  liability  for 
the  act. 

5.  Parties  to  bill  for  settlement  of  decedent's  estate. — When  two  joint  executors 
file  a  bill  in  equity,  asking  the  instructions  of  the  court  in  the  discharge  of 
their  duties,  and  one  of  them  dies  before  the  final  settlement  and  distribution 
of  the  estate,  the  suit  may  be  prosecuted  by  the  survivor  as  sole  complainant ; 
but,  if  the  executor  so  dying  was  also  a  residuaiy  legatee  under  the  will,  it  is 
error  to  proceed  to  a  final  settlement  and  distribution  of  the  estate  without 
bringing  in  his  personal  representative,  unless  the  record  affirmatively  shows 
the  facts  which  render  administration  on  his  estate  unnecessary. 

Appeal  from  the  Chancery  Court  of  Pickens. 

Heard  before  the  Hon.  A.  W.  Dillaed. 

The  bill  in  this  case  was  filed  on  the  21st  September,  1870, 
by  John  T.  Lang  and  Robert  Lang,  as  joint  executors  of  the 
last  will  and  testament  of  their  deceased  father,  William 


390  SUPEEME  COURT  [Dec.  Term, 

[Wright  V.  Lang.] 

Lang,  against  the  widow,  children  and  grandchildren  of  said 
testator,  who  were  legatees  and  devisees  under  his  will ;  and 
asked  the  instructions  of  the  court  in  the  discharge  of  their 
official  duties  in  the  management  of  the  estate,  alleged  to  be 
complicated  by  the  changed  condition  of  the  estate  on  account 
of  the  emancipation  of  the  slaves  at  the  close  of  the  late  war. 
The  will  was  executed  in  February,  1862,  but  the  testator  did 
not  die  until  the  1st  September,  18G8 ;  and  the  will  was  ad- 
mitted to  probate  on  the  23d  December,  and  letters  testa- 
mentary granted  to  John  T.  and  Robert  Lang  on  the  29th 
December,  1868. 

At  the  July  term,  1872,  the  death  of  Robert  Lang,  one  of 
the  complainants,  was  suggested ;  and  an  order  was  made, 
without  objection,  so  far  as  the  record  shows,  "  that  the  suit 
proceed  without  making  his  personal  representative  a  party 
complainant."  On  the  1st  October,  1874,  John  T.  Lang,  the 
surviving  executor,  filed  his  account  and  vouchers  for  a  final 
settlement  of  the  estate,  showing  a  balance  of  $572.50  due 
to  him  from  the  estate.  On  the  21st  November,  1874,  "  the 
heirs  and  distributees  of  the  estate  "  filed  their  written  objec- 
tions to  the  account  as  stated  by  the  executor  ;  insisting  that 
he  was  chargeable  with  a  "note  for  about  two  thousand  dollars, 
made  by  himself  to  the  testator  in  his  life-time,  and  which 
went  into  his  possession  as  assets  of  the  estate,  and  has  not 
been  accounted  for  ;"  and  that  there  were  "other  notes  of  the 
adult  distributees  for  many  thousand  dollars,  executed  by 
them  to  the  testator  in  his  life-time,  and  with  which  they  were 
chargeable  by  way  of  advancement,  and  which  went  into  the 
possession  of  the  executor,  and  he  has  failed  to  account  for 
the  same,  or  to  charge  the  same  to  said  legatees  on  final 
account."  On  the  same  day,  21st  November,  1874,  an  order 
was  entered  in  the  cause  by  the  chancellor,  "that  the  heirs  at 
law  and  legatees  of  William  Lang,  deceased,  be  allowed  to 
call  witnesses  to  show  that  John  T.  Lang,  executor,  should 
be  charged  with  notes,  &c.,  that  came  to  his  hands." 

Under  this  order  as  an  order  of  reference,  the  parties  ap- 
peared before  the  register,  and  adduced  evidence  in  regard  to 
the  notes  with  which  they  sought  to  charge  the  executor  ;  and 
the  register  made  his  report  to  the  court,  at  the  July  term, 
1875,  as  follows :  "  In  the  matter  of  the  notes  alleged  to 
belong  to  the  estate  of  William  Lang,  deceased,  on  John  T. 
Lang  and  W.  H.  Lang,  the  heirs  at  law  have  produced  wit- 
nesses before  the  register,  whose  evidence  and  a7iswers  in. the 
matter  the  register  herewith  reports,  with  this  his  report.  It 
is  claimed  by  the  affidavit  on  file  of  said  John  T.  Lang,  that 
said  note  due  from  him  was  given  up  to  him  and  cancelled 
by  his  father,  the  said  William  Lang.  The  proof  taken  tends 
Vol.  Lxn. 
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to  show  that  said  notes,  were  in  the  possession  of  said  Wil- 
liam Lang  at  his  death ;  but  they  were  not  appraised  and 
inventoried  when  the  estate  was  originally  appraised.  The 
proof  is  conflicting,  and  the  register  submits  it  to  the  court 
for  decretal  order  thereon."  Among  the  testimony  thus  sub- 
mitted by  the  register  was  that  of  J.  S.  Walker,  who  stated, 
in  substance,  that  he  held  three  notes  against  said  John  T. 
and  Wm.  H.  Lang — namely,  one  note,  for  about  $900,  signed 
by  J.  T.  Lang  ;  one  for  about  $500,  signed  by  Wm.  H.  Lang ; 
and  one  for  between  $350  and  $400,  signed  by  said  J.  T.  and 
Wm.  H.  Lang  jointly — that  he  transferred  these  notes,  in  the 
fall  of  1865,  for  valuable  consideration,  to  said  William  Lang, 
deceased  ;  that  said  Lang  "rather  hesitated  to  take  the  notes, 
and  remarked  that  the  parties  owed  him  now  more  than  he 
expected  to  get ;"  and  that,  "in  a  conversation  had  with  wit- 
ness about  twelve  months  before  his  death,  ho  stated  to  wit- 
ness that  he  still  held  said  notes."  Other  witnesses  testified, 
that  the  notes  were  among  the  testator's  papers  at  the  time 
of  his  death,  and  went  into  the  possession  of  his  executors. 
On  the  evidence  submitted,  the  chancellor  held  and  decreed, 
that  the  notes  were  the  property  of  the  estate  ;  that  the  exec- 
utor was  guilty  of  a  conversion  in  failing  to  include  them  in 
his  inventory,  and  that  the  sureties  on  his  bond  "are  bound 
to  make  good  to  the  estate  all  moneys  which  the  executor 
owed  and  omitted  to  include  in  his  inventory  ;"  and  he  ordered 
a  reference  to  the  register,  to  ascertain  the  amount  due  on 
the  notes  thus  omitted. 

At  the  November  term,  1877,  a  petition  was  filed  by  "B. 
M.  Lang  et  al.,  heirs  at  law  of  the  estate  of  said  William 
Lang,  deceased,"  praying  for  "  an  order  of  reference  to  the 
register,  that  he  may  ascertain  and  report  to  the  court  the 
amount  due  to  each  of  said  petitioners ;  and  that  upon  the 
coming  in  of  said  report,  the  court  will  make  a  decree  de- 
claring what  the  interest  of  each  petitioner  is  in  and  to  the 
amount  due  from  said  executor  to  said  estate,  which  was 
ascertained  by  the  register's  report,  made  at  the  November 
term,  1875,  to  be  $1,758,50,  and  will  require  the  register  to 
cast  up  the  interest  on  said  sum,  from  the  time  of  the  coming 
in  of  said  report  at  said  term  ;  and  that  the  court  will  make  a 
decree,  upon  the  ascertainment  above  prayed  for,  requiring 
said  executor  k»  pay  to  each  of  said  petitioners  the  amount 
ascertained  to  be  the  distributive  share  of  each."  At  the 
same  term,  a  petition  was  filed  by  John  K.  Wright  and  M.  L. 
Stansel,  stating,  on  information,  that  their  names  appeared 
as  sureties  on  the  executor's  official  bond  ;  denying  that  they 
were  parties  to  the  bond,  "or  bound  by  such  bond,  if  such 
has  been  made  and  filed  ;"  and  praying,  if  their  names  ap- 
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peared  on  the  bond,  that  the  complainant  be  required  to 
institute  proper  proceedings  in  the  cause  to  test  the  question 
of  their  hability,  or  that  they  be  allowed  to  intervene,  as  par- 
ties. The  chancellor  overruled  and  refused  the  petition  of 
said  Wright  and  Stansel,  on  the  ground  that  they  were  "pri- 
vies to  the  biU  filed  by  their  principal,"  but  gave  them  leave 
to  appear  before  tiie  register,  "when  he  comes  to  state  the 
account,  and  sbow  that  they  are 'not  the  sureties  on  said  ex-, 
eoutor's  bond." 

On  the  reference  before  the  special  register,  the  said 
Wright  and  Stansel,  with  Lewis  T.  Lang,  whose  name  also 
was  signed  to  the  bond  as  a  surety,  appeared,  and  filed  a 
special  plea  of  non  est  factum,  verified  by  afiidavit,  alleging 
that  they  signed  the  supposed  bond,  and  delivered  it  to  the 
said  John  T.  Lang,  "  with  the  understanding  and  express 
condition,  and  upon  the  promise  of  the  said  John  T.  Lang, 
that  he  would  procure  other  persons,  viz.,  John  T.  Terry,  E. 
D.  WiUett,  and  A.  M.  Wilkins,  also  to  sign  said  bond  as  sure- 
ties, which  he  stated  they  had  promised  to  do ;  all  these 
names  to  be  procured  to  said  bond,  and  then  all  to  appear 
before  the  probate  judge  and  acknowledge  it,  and  said  bond 
to  become  obligatory  only  on  these  conditions ;"  and  that  the 
instrument  so  signed  by  them  was  delivered  to  the  probate 
judge,  if  delivered  at  all,  by  the  said  John  T.  Lang,  in  viola- 
tion of  this  condition  and  promise,  and  was  never  delivered 
or  acknowledged  by  said  sureties,  or  by  any  one  authorized 
by  them  to  deliver  it.  The  bond  was  datfed  the  29th  Decem- 
ber, 1868,  and  was  approved  by  the  probate  judge  on  the 
same  day ;  the  names  signed  to  it  being  J.  T.  Lang,  Robert 
Lang,  Lewis  T.  Lang,  A.  C.  Lang,  M.  L.  Stansel,  and  J.  K, 
Wright.  The  probate  judge,  by  whom  the  bond  was  ap- 
proved, testified  on  the  reference,  that  he  was  satisfied,  be- 
fore he  approved  it,  that  the  bond  was  signed  by  all  the  par- 
ties ;  but  his  recollection  about  it  was  not  distinct,  and  he 
could  not  remember  whether  it  was  signed  or  acknowledged 
before  him,  or  whether  he  was  satisfied  from  his  knowledge 
of  the  handwriting  of  the  signers.  Leiuis  T.  Lang  testified : 
"  I  signed  it  upon  the  condition  that  M.  L.  Stansel,  E.  D. 
Willett  and  J.  T.  Terry  would  all  sign  it.  When  I  signed  it, 
all  that  was  said  was,  that  Stansel,  Terry  and  Willett  were  to 
sign  it.  I  made  that  a  condition  to  my  signing  it."  Wright 
testified  :  "  John  T.  Lang  brought  the  bond  to  my  house, 
six  miles  in  the  country  from  Carrollton,  and  asked  me  to 
sign  it ;  that  Stansel  and  L.  T.  Lang  had  signed  it,  and  J.  T. 
Terry  and  E.  D.  Willett  were  to  sign  it ;  and  said  Terry  and 
Willett  would  sign  it,  if  I  would.  I  signed  it  with  that  un- 
derstanding, and  would  not  have  signed  it,  if  I  had  known 
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that  Terry  and  Willett,  or  some  other  good  solvent  parties, 
had  not  signed,  or  were  not  to  sign  it.  About  the  1st  Jan- 
nary,  1869,  John  T.  Lang  came  and  told  me  that  Terry  and 
Willett  would  not  sign  his  bond,  and  it  went  alorg  that  way. 
I  took  no  steps  to  be  released,  until  I  filed  a  petition  in  Octo- 
ber, 1871,  asking  to  be  released  from  the  bond,  because  I  was 
apprehensive  of  loss  or  damage.  I  had  a  conference  with 
Col.  M.  L.  Stansel,  and  he  said,  *  Let  it  go  on.'  This  was 
after  I  had  withdrawn  the  application  to  bo  released,  but  I 
had  not  told  him  that  I  had  withdrawn  it."  31.  L.  Stansel 
testified,  that  he  refused  to  sign  the  bond,  when  first  requested 
by  J.  T.  Lang,  and  afterwards  signed  it  under  circumstances 
which  he  thus  stated  :  "  On  the  day  I  signed  it,  he  came 
back  to  my  office,  and  renewed  his  request,  and  I  again  de- 
clined. He  then  told  me  that  John  K  Wright,  Dr.  A.  M. 
Wilkius,  I  think,  and  John  T.  Terry  and  E.  D.  Willett  would 
sign  the  bond,  and  that  Terry  and  Willett  would  sign  the 
bond  if  I  would ;  and  stated  that  myself,  Terry  and  Willett 
would  have  the  management  of  his  business  as  executor,  and 
there  would  be  no  danger.  I  told  him  to  take  the  bond  to 
Terry  and  Willett,  and  get  them  to  sign  it,  and  I  would  sign 
it.  He  went  out  of  the  office  with  the  bond,  but  came  back 
in  a  little  while,  and  said  that  Terry  declined  to  sign  it  unless 
I  signed  it  first.  I  remarked,  that  it  made  no  difference  who 
signed  first,  and  took  the  bond,  signed  it,  and  handed  it  back 
to  him,  witix  the  request  that  he  get  it  signed  by  the  others, 
and  with  the  understanding  that  he  get  the  others  to  sign  it. 
I  told  him  that,  if  Wright  and  Wilkins  signed  it  away  from 
here,  he  must  have  a  magistrate's  certificate,  and  the  others 
who  signed  it  here  could  acknowledge  it  before  the  probate 
judge.  I  did  this  with  a  view  to  know  that  it  was  properly 
signed.  I  declined  to  sign  the  bond,  until  I  had  the  assu- 
rance that  the  others  named  would  sign  it.  I  did  not  state 
to  him  that  I  would  not  be  bound  if  the  others  did  not  sign  ; 
bat  I  told  hira  he  must  have  the  certificate  to  those  who 
signed  it  at  Pickensville  made  up  right  there,  and  the. others 
(who  were  to  sign  it  here)  would  go  before  the  probate  judge 
and  acknowledge  it ;  and  it  was  the  understanding  that  he 
was  to  bring  the  bond  back  here.  There  was  no  express 
condition  that  the  bond  was  not  to  be  delivered  to  the  pro- 
bate judge  :  the  condition  was,  that  he  was  to  bring  the  bond 
back  here  to  be  acknowledged".  I  never  inquired  of  the  pro- 
bate judge,  as  to  whether  Terry  and  Willett  or  Dr.  Wilkins 
had  signed  the  bond.  I  never  said  a  word  to  him  about  the 
bond,  because,  after  I  learned  that  the  bond  had  been  de- 
livered without  the  other  names,  it  was  too  late  to  complain. 
I  never  saw  or  heard  of  the  bond  for  several  years  after  J, 


394  •  SUPREME  COURT  [Dec.  Term, 

[Wright  V.  Lang.] 

T.  Lang  took  it  oflF,  and  had  no  other  business  transactions 
•with  him  for  several  years  afterwards.  The  matter  passed 
out  of  my  mind,  until  the  litigation  about  the  notes  of  J.  T. 
and  W.  H.  Lang  under  the  reference,  when  John  R.  Wright 
informed  me  of  the  proceeding  to  make  the  sureties  liable, 
and  informed  me  that  Terry,  Willett  and  Wilkins  were  not 
on  the  bond  ;  which  I  then  feund  to  be  true  for  the  first 
time." 

On  the  coming  in  of  the  special  register's  report,  the  said 
Wright,  Stansel  and  Lewis  T.  Lang  again  interposed  a  plea 
of  non  est  factum,  and  also  pleaded  the  statute  of  limitations 
of  six  years.  The  chancellor  overruled  these  pleas,  holding 
that  they  were  liable  as  sureties  on  the  bond,  and  that  their 
liability  was  not  barred  by  the  statute  of  limitations  ;  and  he 
rendered  a  decree  against  them  for  the  amount  of  the  execur 
tor's  devastavit  in  failing  to  account  for  the  said  notes. 

The  appeal  is  sued  out  by  "  John  R.  Wright  et  al."  who 
here  assign  as  error — 1st,  the  overruling  and  refusal  of  the 
petition  filed  by  the  sureties ;  2d,  the  overruling  of  their 
pleas  ;  3d,  the  final  decree ;  4th,  the  failure  to  bring  in  the 
personal  representative  of  Robert  Lang  as  a  party  to  tbe 
suit. 

E.  J.  FiTZPATRiCK,  M.  L  Stansel,  and  Snedecor  &  Cock- 
EELL,  for  appellants. — 1.  The  testimony  shows  that  each  of 
the  appellants  signed  the  bond  upon  condition  that  it  was 
also  to  be  signed  by  other  persons,  who  never  did  sign  it;  and 
this  testimony  is  uncontradicted.  Without  the  signatures  of 
the  other  persons  named,  it  was  not  the  bond  of  the  appel- 
lants.— Guild  V.  Thomas,  54  Ala.  414;  Bibb  v.  Reid  dt  Hoyt, 
3  Ala.  88.  As  to  Stansel  and  Lewis  T.  Lang,  no  ratification 
of  the  unauthorized  delivery  can  be  inferred,  because  no 
notice  or  knowledge  of  it  on  their  part  is  shown  until  the 
question  of  their  liability  arose  in  this  case.  Ratification  is 
in  the  nature  of  election,  and  depends  on  knowledge  of  the 
facts. — Reavis  v.  Garreti,  34  Ala.  558 ;  Adams  v.  Adams, 
39  Ala.  274 ;  Key  v.  Jones,  52  Ala.  244.  As  against  Wright, 
his  petition  to  be  discharged  shows  that  he  knew  the  bond 
had  been  delivered,  and  that  the  executors  were  acting  under 
it ;  but  it  is  no  evidence  that  he  knew  it  had  been  delivered 
in  violation  of  the  condition  on  which  he  signed  it,  nor  is 
there  any  other  evidence  of  such  knowledge  on  his  part. 

2.  The  executors'  inventory  was  filed  on  the  29th  Decem- 
ber, 1868,  and  this  proceeding,  seeking  to  charge  the  sureties 
on  account  of  the  executors'  failure  to  include  certain  notes 
in  their  inventory,  was  commenced  on  the  22d  November, 
1877,  which  was  more  than  six  years  after  the  default  com- 
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plained  of.— Code,  §  3226,  subd.  7.  "  The  liability  of  a  surety 
on  an  administration  bond,  for  a  devastavit  committed  during 
bis  life-time  by  his  principal,  is  strictly  matter  of  contract, 
and  is  absolute,  not  contingent,  accruing  at  the  time  of  the 
commission  of  the  devastavit,  and  not  at  the  time  of  its  sub- 
sequent ascertainment  by  judicial  decree." — McDoivell  v. 
Jones,  58  Ala.  25 ;  also,  see  Snedicor  v.  Davis,  17  Ala.  472. 

3.  The  notes  of  Wm.  H.  Lang,  not  included  in  the  inven- 
tory, should  not  have  been  charged  against  these  sureties, 
since  they  were  never  collected,  and  there  was  no  negligence 
in  the  failure  to  collect  them,  he  being  insolvent. — Douthitt  v. 
Douthitl,  1  Ala.  594 ;  4  Ala.  359 ;  Dean  v.  Rathhone,  15  Ala. 
328 ;  Ivey  v.  Colem.an,  42  Ala.  409 ;  Wilkinson  v.  Hunter, 
37  Ala.  268 ;  Harris  v.  Parker,  41  Ala.  604. 

4.  In  proceeding  to  a  final  decree,  without  bringing  in  the 
personal  representative  of  Robert  Lang,  the  court  below 
committed  a  manifest  error,  since  the  record  does  not  affirm- 
atively show  that  administration  on  his  estate  was  unnec- 
essary. 

A.  O.  Lane,  contra. — The  sureties  were  privies  to  the  bill 
filed  by  their  principal,  and  could  only  raise  the  question  of 
the  factum  of  the  bond,  which  they  were  allowed  to  raise. 
54  Ala.  21 ;  4  Ala.  417 ;  5  Ala.  117  ;  8  Ala.  660.  The  evi- 
dence fails  to  show  that  the  bond  was  delivered  as  an  escrow. 
17  Ala.  89 ;  29  Ala.  156  ;  2  Mass.  452 ;  7  Cusb.  175  ;  4  Pick. 
520;  3  U.  S.  Digest,  4,  §§  63,  64.  If  there  was  such  condi- 
tional delivery,  the  breach  of  the  condition  was  waived; 
since  the  sureties,  if  they  did  not  have  actual  knowledge 
that  the  executors  were  acting  under  the  bond,  had  notice  of 
facts  sufficient  to  put  them  on  inquiry,  and  are  thus  charge- 
able with  constructive  notice.  That  the  statute  of  limita- 
tions had  not  completed  a  bar  in  favor  of  the  sureties,  see 
Jones  V.  Bitter's  AdmW,  56  Ala.  270. 

SOMERVILLE,  J.— In  Guild  v.  Thomas,  54  Ala.  414,  it 
was  held  to  be  a  good  defense  to  an  action  on  an  injunction 
bond,  that  the  defendant,  who  was  a  surety,  intrusted  the 
bond  to  the  principal  obligor  as  an  escroiv,  with  authority  to 
deliver  it  only  on  the  express  condition,  that  other  persons 
named  should  first  join  as  sureties  in  its  execution.  It  was 
delivered  contrary  to  this  condition,  and  the  surety  was  held 
not  liable,  on  a  plea  of  won  est  factum  being  filed  by  him  set- 
ting up  these  facts.  This  principle,  however,  does  not  ap- 
ply, where  the  sureties  suffer  the  principal  obligor  to  act 
under  such  bond,  after  acquiring  knowledge,  or  being 
charged  with  notice,  of  the  fact  that  it  has  been  delivered. 
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The  evidence  in  this  case  clearly  proves  the  fact  that  the 
bond  of  Lang  was  delivered  to  him  only  as  an  escroto.  Ap- 
pellants signed  it,  with  the  understanding  that  it  was  to  be 
signed  by  other  named  sureties,  before  being  delivered  to 
the  probate  judge,  and  that  after  the  other  required  signa- 
tures were  obtained,  it  should  be  returned  to  Stansel,  one  of 
the  sureties,  for  his  inspection  before  delivery.  It  was  filed 
December  29,  1869,  in  violation  of  these  conditions,  and 
without  being  so  inspected  by  said  surety.  In  October, 
1871,  nearly  two  years  after  this,  Wright,  one  of  the  sureties, 
made  application  to  the  Probate  Court,  for  the  removal  of 
Lang  from  his  position  as  executor,  in  the  event  of  his  fail- 
ure to  give  an  additional  bond,  under  the  provisions  of  sec- 
tion 2380  of  the  Code  of  1876.  The  ground  of  the  applica- 
tion was,  the  alleged  insolvency  of  Lang,  and  the  apprehen- 
sion of  loss  by  his  continuance  in  his  executorial  office.  No 
mention  was  made  in  this  petition,  of  the  bond  having  been 
executed  on  any  condition,  or  having  been  delivered  without 
the  authority  of  Wright  or  the  other  sureties.  The  fact  that 
this  application  was  filed  was  known  to  Stansel,  but  not  until 
it  had  been  withdrawn,  and  proceedings  under  it  abandoned 
at  the  solicitation  of  Lang.  He  was  cognizant  of  the  fact, 
however,  that  the  executor  was  acting  as  such,  having  aided 
in  making  out  his  inventory,  and  he  knew  that  the  bond  had 
not  been  returned  to  him  for  his  inspection.  This  was  suffi- 
cient, we  think,  to  put  Stansel  on  inquiry  as  to  its  probable 
delivery.  The  other  surety,  Lewis  T.  Lang,  admits,  in  his 
deposition,  that  he  knew  that  John  T.  Lang  had  taken  charge 
of  the  estate,  and  w^as  proceeding  to  discharge  the  duties  of 
his  office. 

We  think  these  facts  constitute  a  waiver  of  the  conditions 
in  question,  and  operate  as  an  estoppel  upon  the  sureties,  in 
view  of  their  subsequent  silence  until  November  23,  1877, 
when  they  filed  a  petition  asking  to  be  made  parties  to  this 
bill,  for  the  purpose  of  raising  this  issue.  They  suffered  the 
executor  to  act  without  objection.  They  had  the  means  of 
ascertaining  whether  the  bond  was  properly  executed,  and  it 
was  their  fault  if  they  failed  to  do  so. — Brandt  on  Surety- 
ship, §  363  ;  Robertson  v.  CoJce,  11  Ala.  466  ;  3Iay  v.  Robertson, 
13  Ala.  86.  In  cases  of  this  charaicter,  the  possession  of  the 
bond  by  the  probate  judge,  and  his  approval  of  it,  raise  the 
presumption  that  it  was  properly  delivered  to  him  as  the 
obligee.  The  onus  of  rebutting  this  presumption  rests  on  the 
party  denying  the  validity  of  the  instrument.  We  cannot  see 
that  the  chancellor  erred,  under  this  state  of  facts,  in  holding 
that  the  sureties  were  bound. — Firemen^ s  Ins.  Go.  v.  McMillany 

29  Ala.  147 ;  Spence  v.  Butledge,  11  Ala.  590. 
Vol.  lxvi. 
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It  is  insisted  that  the  chancellor  erred  in  charging  the  ex- 
ecutor, upon  his  final  settlement,  with  the  notes  of  William 
H.  Lang.  These  notes  were  payable  to  the  testator,  and  the 
executor  refused  to  place  them  upon  his  inventory,  though 
they  were  found  among  the  papers  of  the  said  deceased ; 
and  his  excuse  for  such  refusal  was,  that  they  were  paid,  for 
and  on  his  account,  and  were  intended  to  be  cancelled.  This 
averment  the  evidence  fails  to  sustain,  but  the  notes  are 
shown  to  be  worthless  by  reason  of  the  maker's  insolvency. 

It  is  a  correct  rule  of  law,  that  the  sureties  of  an  executor 
or  administrator  are  generally  liable  only  for  such  assets  as 
may  have  come  to  the  principal's  possession,  or  which  he 
could  have  collected  by  the  exercise  of  due  diligence. 
T/iompson  v.  Searcy,  G  Port.  303  ;  31iller  v.  Gee,  4  Ala.  35VJ. 
But  a  different  rule  obtains,  where  the  debt  is  due  by  the 
personal  representative,  in  his  individual  capacity,  to  the 
estate  or  testator.  Here,  the  right  to  demand,  and  the  obli- 
gation to  pay,  both  co-exist  in  the  same  person,  and  the  law 
presumes  instantaneous  payment  and  extinguishment  of  the 
debt.  The  sureties  are  thus  held  conclusively  liable,  though 
by  operation  of  a  mere  legal  fiction. — Seaivell  v.  Buckley, 
54  Ala.  592. 

The  statute  of  limitatious  did  not  commence  to  run  in 
favor  of  the  sureties,  as  against  this  devastavit  of  the  execu- 
tor, until  the  judicial  ascertaiumeut  of  the  principal's  liabil- 
ity. This  liability  is  fixed,  within  the  meaning  of  the 
statute,  not  at  the  date  of  the  actual  act  of  negligence  or 
maladministration,  but  when  it  is  judicially  declared  to  exist 
by  the  judgment  of  a  court  of  competent  jurisdiction.— i^re^- 
well  V.  McLemore,  52  Ala.  124 ;  Rivers  v.  Flinn,  47  Ala.  481 ; 
Adams  v.  Jones,  at  the  present  term ;  Code  (1876),  §  3226, 
subd.  7. 

We  find  one  error  in  the  record,  however,  which  necessa- 
rily works  a  reversal  of  the  chancellor's  decree.  Upon  the 
suggestion  of  Robert  Lang's  death,  the  settlement  should 
not  have  progressed  to  completion,  without  allowing  an  op- 
portunity for  his  personal  representative  to  be  made  a  party 
defendant.  Tlie  surviving  executor  could  well  proceed  with 
the  suit,  as  the  sole  remaining  party  complainant ;  for  execu- 
torships, in  such  cases,  being  coupled  with  an  interest,  sur- 
vive.— 2.  Perry  on  fTrusts,  §  414.  It  is  true  that  there  are 
cases,  where  a  court  of  equity  will  dispense  with  administra- 
tion, and  decree  distribution  direct.  But  this  is  only  where 
it  appears  from  the  averments  of  the  bill  that  the  adminis- 
tration would  be  a  useless  ceremony,  and  the  sole  purpose  to 
be  accomplished  by  it  is  mere  distribution.  In  such  cases, 
it  must  be  made  to  appear  afiirmatively  that  there  are  no 
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creditors  to  be  prejudiced,  or  that  a  sufficient  time  has 
elapsed  since  the  death  of  the  debtor  to  presumptively  bar 
all  existing  claims  against  his  estate: — BHller  v.  Eatman, 
11  Ala.  614 .:  Plunkett  v.  Kelly,  22  Ala.  655 ;  Froion-r  v.  John- 
son, 20  Ala.  477.  We  cannot  know  that  the  machinery  of  a 
court  of  equity  has  not  been  here  instrumentally  used  to  dis- 
tribute property,  which  ought  to  have  been  charged  with  the 
debts  of  Eobert  Lang.  He  was  a  residuary  legatee  under 
his  father's  will.  His  representative  had  a  right  to  be  made 
a  party  to  the  proceeding,  with  the  view  of  protecting  this 
interest,  however  remote  or  contingent  its  realization.  We 
cannot  know  that  he  would  get  nothing,  for  this  was  one  of 
the  very  issues  to  be  tried  in  the  cause. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  ia 
hereby  remanded. 


Evington  v.  Smith  Brothers. 

Trover  for  Conversion  of  Bales  of  Cotton. 

1.  What  title  icVl  support  action. — Trover  can  not  be  maintained  by  a  party 
who  had  no  legal  estate  or  interest  in  the  property  converted,  but  only  a  lien 
created  by  contract,  or  a  right  to  charge  it  with  the  payment  of  a  debt. 

2.  Construction  of  contract,  as  to  intention  of  parties,  and  how  ascertained. 
In  the  construction  of  a  written  contract,  with  a  view  to  ascertaining  the  in- 
tention of  the  parties,  regard  must  be  had,  not  only  to  the  nature  of  the  in- 
strument itself,  but  also  to  the  condition  or  relation  of  the  parties,  and  the 
objects  contemplated  by  them. 

3.  Instrument  construed  as  creating  lien  only,  and  not  as  mortgage.  — A  written 
instrument,  given  in  consideration  of  advances  made  and  to  be  made  by  the 
grantees  to  the  grantor,  and  using  these  words  :  "I  hereby  declare  the  afore- 
said advances,  or  the  amount  thereof,  shall  constilute  a  lien  on  my  crop  grown 
on  the  G.  plantation  in  said  county  tuis  year,  in  accordance  with  the  act  ap- 
proved January  loth,  1866  ;  and  to  farther  secure  the  payment  of  the  afore- 
said obligation,  I  also  hereby  bargain,  sell  and  convey  unto  the  said  S..  agent, 
or  assigns,  the  following  described  personal  property," — does  not  operate  as  a 
mortgage  of  the  crop,  nor  convey  any  legal  estate  or  interest  therein. 

Appeal  from  the  Circuit  Court  of  Choctaw. 

Tried  before  the  Hon.  Luther  E.  Smith. 

This  action  was  brought  by  Smith  Brothers,  suing  as  part- 
ners, against  William  H.  Evington,  to  recover  damages  for 
the  alleged  conversion  of  five  bales  of  cotton  ;  and  was  com- 
menced on  the  8d  April,  1879.  The  cause  was  tried  on  issue 
joined,  but  the.  record  does  not  show  what  pleas  were  filed. 
The  cotton  in  controversy  was  raised  by  one  George  Wash- 
ington, a  freedman,  during  the  year  1877,  on  a  plantation  in 

Voii.  liXvi. 
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Sumter  county  which  he  was  cultivating,  called  the  "  Gilmore 
place ;"  and  it  was  delivered  by  bim  to  the  defendant,  to 
whom  he  was  indebted  for  supplies  furnished  during  the  year 
to  enable  him  to  make  a  crop.  The  plaintiffs  claimed  the 
cotton  under  a  written  instrument  executed  to  them  by  said 
George  Washington,  which  was  offered  in  evidence  on  the 
trial,  after  proof  of  its  execution,  and  which  was  in  these 
words : 

"  The  State  of  Alabama,  Sumter  County.  On  or  before 
the  15th  day  of  October,  1877,  I  promise  to  pay  to  the  order 
of  Smith  Brothers  one  hundred  and  fifty  dollars,  for  value 
received.  The  right  of  exemption  under  the  laws  of  Alabama 
is  hereby  waived,  as  provided  for  in  section  seven,  article 
fourteen,  in  the  constitution  of  the  State  of  Alabama.  The 
consideration  of  this  obligation  is  an  advancement  made  by 
said  Smith  Brothers,  of  money  and  provisions  to  tbe  above 
amount,  bona  fide,  for  the  purpose  of  making  a  crop  this 
year,  1877,  and  without  which  it  would  not  be  in  my  power 
to  procure  tbe  requirements  to  make  such  crop  ;  and  I  here- 
by declare  the  aforesaid  advances,  or  the  amount  thereof, 
shall  constitute  a  lien  on  my  crop  grown  on  the  Gilmore 
plantation  in  Sumter  county,  Alabama,  this  year,  in  accord- 
ance with  the  act  approved  January  15th,  1866 ;  and  to  fur- 
ther secure  the  payment  of  the  aforesaid  obligation,  accord- 
ing to  the  tenor  and  effect  thereof,  I  hereby  also  bargain,  sell 
and  convey  to  the  said  Smith  Brothers,  or  agent,  or  assigns, 
the  following  described  personal  property,  to-wit,"  two  mules, 
one  wagon,  and  one  double-barreUed  shot-gun,  "  for  the  sum 
of  one  hundred  and  fifty  dollars,  which  amount  has  been 
paid  to  me,  and  for  which  receipt  is  herewith  given.  In  de- 
fault of  payment  at  maturity  of  the  aforesaid  obligation,  the 
said  Smith  Brothers,  agent  or  assigns,  are  hereby  authorized 
to  take  said  property  into  their  possession,  sell  the  same  as 
they  may  deem  best,  and  apply  the  proceeds  thereof  to  the 
payment  of  this  obligation,  and  expenses  incident  to  the  exe- 
cution of  this  trust.  Upon  this  condition,  nevertheless,  if 
said  obligation  is  paid  at  maturity,  then  this  conveyance  to 
be  null  and  void.  And  it  is  further  agreed,  that  if  the  said 
Smith  Brothers  shall  advance  to  the  said  George  Washing- 
ton, during  the  present  year,  any  money  or  provisions  over 
and  above  the  amount  of  the  note,  this  instrument  shall  also 
stand  as  security  for  the  same,  as  fully  as  if  included  in  said 
note.  And  the  said  George  Washington  hereby  declares, 
that  the  above  conveyed  property  is  his  own,  and  that  there 
is  no  lien  or  incumbrance  on  the  same.  In  further  consid- 
eration of  the  premises,  I  hereby  also  declare,  that  there  will 
be  no  outside  crops  on  said  place,  owned  by  my  wife,  daugh- 
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ter,  or  any  one  whatsoever,  but  that  this  instrument  is  to 
constitute  a  lien  on  the  entire  crop  raised  on  said  place  this 
year.  Witness  my  signature,  this  1 1th  day  of  Maj^  1877." 
(Signed  by  said  George  Washington,  by  making  his  mark, 
and  attested  by  one  witness.) 

"  It  was  admitted  by  plaintiffs,  that  their  debt  was  not  due 
for  advances  to  make  a  crop,  nor  any  yjart  of  the  same,  but 
was  for  other  and  a  different  cousideration."  As  to  the  cir- 
cumstances attending  the  execution  of  this  instrument,  one 
of  the  plaintiffs  thus  testified  :  '*  Witness  was  present  when 
George  Washington  signed  said  instrument,  and  saw  him 
sign  it ;  does  not  remember  whether  it  was  read  over  to  him 
or  not,  but  knows  it  was  explained  to  him.  After  said  in- 
strument was  signed,  sold  said  Washington  goods  to  the 
amount  of  $73.95,  which  amount  said  Washington  now  owes 
on  said  sale.  The  articles  sold  were  not  for  advances,  or 
supplies  necessary  to  make  a  crop,  but  were  for  other  goods 
and  articles."  Said  George  Washington  testified,  as  a  wit- 
ness for  the  plaintiffs,  that  he  wont  to  the  plaintiffs'  store,  on 
receiving  a  message  from  them,  and  they  paid  him  four  dol- 
lars, balance  due  on  some  cotton ;  "  that  plaintiffs  then  told 
him,  if  he  would  sign  another  paper,  they  would  let  him 
have  some  things ;  that  he  signed  a  paper,  but  did  not  know 
what  was  in  it,  as  he  was  drinking,  though  he  remembered 
signing  the  paper ;  that  he  bought  some  things  at  that  time, 
and  went  back,  at  different  times  during  the  year,  and  bought 
things ;"  and  that  when  he  delivered  the  cotton  to  the  de- 
fendant, to  whom  he  was  indebted  for  supplies  furnished, 
and  who  had  a  mortgage  on  his  crop  (which  was  not  pro- 
duced on  the  trial),  "  he  told  him  that  plaintiffs  had  a  mort- 
gage on  the  cotton." 

On  the  evidence  adduced,  all  of  which  the  bill  of  excep- 
tions purports  to  set  out,  the  court  charged  the  jury,  "  that 
the  instrument  offered  in  evidence  by  the  plaintiffs  was  a 
mortgage,  and  conveyed  to  them  the  crop  of  George  Wash- 
ington, if  they  believed  from  the  evidence  that  it  was  duly 
and  legally  executed ;"  and  this  charge,  to  which  the  defend- 
ant excepted,  is  now  assigned  as  error. 

Thos.  W.  Coleman,  for  appellant,  cited  4  Kent's  Com.  151; 
Stern  v.  Simpson  &  Johnson,  62  Ala.  194;  Gafford  v.  Stearns, 
51  Ala.  442  ;  Boswell  dt  Woolley  v.  Carlisle,  Jones  dt  Co., 
55  Ala.  568  ;  Mcoic  v.  Ashurst,  55l  Ala.  514. 

Glover  &  Taylor,  contra,  cited  3IcLester  v.  Somerville  & 
McEachin,  54  Ala.  670 ;  Dawson  v.  Higgins,  50  Ala.  49 ;  Mei'- 
vine  V.    White,  50  Ala.  388 ;  Ellington  v.  Charleston,  51  Ala. 
Vol.  lxvi. 
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166  ;  Bickley  v.  Keenan  d  Co.,  60  Ala.  293  ;  Freeman  on  Chat- 
tel Mortgages,  56. 

BRICKELL,  C.  J. — The  only  point,  to  which  the  instruc- 
tions of  the  Circuit  Court  were  directed,  is,  whether  the  in- 
strument under  which  the  appellees  deduce  title  to  the  cot- 
ton in  controversy  is  a  mortgage,  passing  title,  or  the  mere 
declaration  of  a  lien  or  charge,  intended  as  security  for  the 
payment  of  the  debt  owing  to  the  appellees.  If  the  latter  is 
the  true  character  of  the  instrument,  it  is  certain  no  right  of 
property  passed  to  the  appellees,  and  trover  can  not  be  main- 
tained by  them'. —  Treadioay  v.  Treadivay,  56  Ala.  390;  Fol- 
mar  v.  Copeland,  58  Ala.  588 ;  Sfern  v.  Simpson,  62  Ala.  194. 

In  the  construction  of  all  written  instruments,  the  purpose 
is  to  ascertain  and  give  effect  to  the  intention  of  parties.  To 
ascertain  the  intention,  regard  must  be  had,  not  only  to  the 
nature  of  the  instrument,  but  also  to  the  condition  of  th© 
parties,  and  the  objects  they  had  in  view.  The  relation  of 
the  parties  when  the  instrument  was  executed,  was  that  of 
debtor  and  creditor  ;  and  the  continuance  of  the  relation  for 
a  definite  period,  and  a  probable  increase  of  the  indebted- 
ness by  future  advances,  was  contemplated.  As  to  the  crop, 
the  instrument  contains  no  words  of  transfer,  or  conveyance. 
It  is  simply  declared,  the  advances,  or  debt,  shall  constitute  a 
lien  on  my  crop,  groivn  on  the  Gilmore  plantation  in  Sumter 
county,  Alabama,  this  year,  in  accordance  with  the  act  approved 
January  15th,  1866  ;  while,  as  to  the  other  property  covered 
by  the  instrument,  apt  words  of  transfer  and  conveyance  are 
used — the  words  bargain,  sell,  and  convey.  No  precise  form 
of  words  is  necessary  to  constitute  a  mortgage.  When  a 
clear  intention  is  manifested  to  charge  particular  property 
with  the  payment  of  a  debt,  in  a  court  of  equity  the  instru- 
ment will  operate  as  a  mortgage.  In  courts  of  law,  in  refer- 
ence to  personal  property,  the  word  mortgage,  and  other  sim- 
ilar expressions,  indicating  the  nature  of  the  contract  into 
which  the  parties  are  entering,  have  been  deemed  sufficient 
to  pass  the  legal  title. — Mervine  v.  White,  50  Ala.  388  ;  El- 
lington V.  Charleston,  51  Ala.  166.  It  is  a  question  wholly  of 
intention ;  and  the  words  of  this  instrument  distinguish  be- 
tween the  crop,  and  the  other  property.  On  the  one,  a  lien 
in  accordance  with  the  statute  which  creates  a  crop  lien,  as  it 
is  familiarly  termed,  is  declared.  Of  t\m  other  property,  a 
bargain,  sale,  "and  conveyanqe  is  made,  which  is  subject  to  be 
defeated  on  conditions  expressed.  The  one  declares  a  lien 
only,  which  does  not  pass  a  right  of  property ;  the  other 
passes  the  right  of  property.     The  two  can  not  be   con- 
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founded,  and  construed  as  of  the  same  legal  import,  without 
violence  to  the  intention  of  the  parties. 

The  result  is,  the  Circuit  Court  erred  in  the  instructions 
given  the  jury ;  and  its  judgment  is  reversed,  and  the  cause 
remanded. 


Perry  man  &  Co.  v,  McCall. 

Action  on  Written  Ouaranty,for  Price  of  Goods  Sold. 

1.  Guaranty  conslnued  as  not  conlinnimj. — A  person,  about  to  commence 
business  as  a  retail  dealer,  wrote  to  plaintiffs,  who  were  wholesale  merchants, 
forwarding  an  order  for  goods,  and  asking  credit;  to  which  plaintiffs  replied  : 
"As  we  have  no  personal  knowledge  of  you,  we,  as  prudent  business  men, 
would  in  the  outset  be  compelled  to  require  of  you  security  of  some  kind,  by 
personal  indorsement,  or  otherwise.  Time  is  no  object  with  ns— all  we  desire 
is  to  have  matters  properly  secured  ;  and  if  you  can  do  so  by  giving  such  men 
as  Mr.  M ,  who  H.  says  indorsos  for  you,  we  are  perfectly  willing  to  fill  your 
order,  not  confining  you  td  thirty  or  sixty  days,  but  letting  it  stand  over  until 
fall,  if  your  needs  require  it ;  and  we  feel  assured  that,  under  such  an  arrange- 
ment, we  can  make  it  to  your  interest,  and  can  give  yon  full  satisfaction  in 
goods  and  prices.''  Thereupon,  said  M.  wrote  to  them,  using  these  words  :  "I 
read  the  letter  you  wrote  to  Mr.  B..  in  regard  to  furnishing  him  groceries,  and 
noticed  that  my  name  wouhl  enable  him  to  procure  a  stock  and  resume  busi- 
ness. Mr.  B..  I  understand,  requested  you  to  send  him  a  bill  of  goods,  which 
you  have.  You  will  now  Jill  said  bill,  less  one  barrel  of  whiskey,  and  ship  by 
first  boat  to  Tuskaloosa.  Let  me  say  to  you,  i  indorse  Mr.  B.,  and  hope  thai  he 
may  become  one  of  your  best  customers.  He  will  send  you  about  $50  by  boat, 
and  as  times  are  dull,  it  may  be  fall— say,  first  day  of  November — before  he 
can  send  you  much  money  ;  but  he  will  send  what  he  can  during  the  summer." 
J3eW,  not  a  continuing  guaranty,  but  extending  only  to  the  first  bill  ordered. 

Appeal  from  the  Circuit  Court  of  Choctaw. 

Tried  before  the  Hon.  H.  T.  Toulmin. 

This  action  was  brought  by  E.  S.  Ferryman  &  Co.,  whole- 
sale merchants  in  the  city  of  Mobile,  suing  as  partners,  against 
Charles  C.  McCall,  as  guarantor  for  one  J.  E.  Burns,  to 
recover  a  balance  of  $565.95  due  from  said  Burns  for  goods 
sold  and  delivered  to  him  by  plaintiffs,  at  different  times, 
during  the  year  1880,  on  the  faith,  as  they  alleged,  of  defend- 
ant's written  guaranty.  The  letter  relied  on  as  a  guaranty, 
and  also  the  letter  in  reply  to  which  it  was  written,  are  set 
out  in  the  opiMion^5f  the  court,  where  the  other  material 
facts  are  also  stated.  The  court  construed  the  letter  as  not 
creating  a  continuing  guaranty,  and  instructed  the  jury  to 
find  for  the  defendant,  if  they  believed  the  evidence.  The 
plaintiffs  excepted  to  this  charge,  and  they  now  assign  it  as 
error. 

Vol.  liXVL 
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W.  F.  Glover,  and  Thos.  B.  Wetmoee,  for  appellants.— In 
the  construction  of  defendant's  letter  in  this  case,  as  in  the 
construction  of  all  written  instruments,  "  regard  must  be  had, 
not  only  to  the  nature  of  the  instrument,  but  also  to  the  con- 
dition of  the  parties,  and  the  objects  they  had  in  view." 
Evington  v.  Smith  Brothers,  at  the  present  term.  Here,  it  is 
shown  that  credit  was  refused,  unless  surety  was  given  ;  and 
the  defendant's  name  was  suggested,  as  sufficient  security. 
In  reply  to  this  demand,  the  letter  relied  on  as  a  guaranty 
was  written  ;  and  if  its  language  is  uncertain  or  amtaiguous, 
it  must  be  construed  most  strongly  against  the  writer.  If 
the  guarantor  intended  to  limit  his  liability  to  a  single  trans- 
action, he  should  have  expressed  that  intention  clearly  and 
unequivocally. — 2  Parsons  on  Contracts,  21,  note,  6th  ed.;  lb. 
600-01,  and  notes.  The  principal  debtor  being  insolvent, 
there  was  no  necessity  for  notice  to  the  defendant. — 25  Ala. 
139;  31  Ala.  9. 

Geo.  W.  Taylor,  and  Boyles,  Faith  &  Cloud,  contra,  cited 
Walker  v.  Forbes,  25  Ala.  139 ;  Galmzac  v.  Samini,  29  Ala. 
288  ;  Ka^  v.  Groves,  6  Bing.  276 ;  Glass  Co.  v.  Moore,  119 
Mass.  435  ;  3  Moore  &  P.  634  ;  Cremer  v.  Higginson,  1  Mason, 
323  ;  AMricks  v.  Hiqgins,  16  Serg.  &  R.  212  ;  Hayden  v.  Crane, 
1  Lansing,  N.  Y.  181 ;  Gard  v.  Stevens,  12  Mich.  292  ;  Ander- 
son V.  Blakely,  2  Watts  &  S.  237  ;  Baker  v.  Band,  13  Barb.  152  ; 
28  Iowa,  527;  9  Eich.  So.  Co.  295 ;  118  Mass.  141 ;  Einstein 
V.  Marshall,  58  Ala.  153. 

STONE,  J. — The  question  in  this  case  is,  whether  there 
was  a  continuing  guaranty,  or  whether  it  extended  to  only 
one,  and  the  first  purchase.  A  brief  history  of  the  transac- 
action  is  necessary  to  a  proper  solution  of  this  question. 
Perryman  &  Co.  were  wholesale  dealers  in  the  city  of  Mobile. 
Burns,  proposing  to  go  into  a  retail  business  in  the  country, 
had  a  letter  written  to  them,  asking  credit,  and  asking  them 
to  fill  a  bill  he  forwarded,  amounting  to  some  two  hundred  or 
more  dollars.  To  this  they  replied,  April  28th,  1880,  in  which 
they  used  the  following  language  :  "As  we  have  no  personal 
knowledge  of  you,  we,  as  prudent  business  men,  would,  in 
the  outset,  be  compelled  to  require  of  [you]  security  of  some 
kind,  by  personal  indorsement,  or  otherwise.  Time  is  no  ob- 
ject with  us — all  we  desire  is  to  have  matters  properly  secured : 
and  if  you  can  do  so  by  giving  such  men  as  Mr.  C.  0.  McCall, 
who  Mr.  Henson  says  indorses  for  you,  we  are  perfectly  will- 
ing to  fill  your  order,  not  confining  you  to  30  or  60  days,  but 
letting  it  stand  over  until  fall,  if  your  needs  require  it ;  and 
we  feel  assured  that,  under  such  an  arrangement,  we  can  make 


404  SUPEEME  COUET  [Dec.  Term, 

[Perryman  &  Co.  v.  McCall.] 

it  to  your  interest,  and  that  we  can  give  you  full  satisfaction 
in  goods  and  prices."  To  this,  C.  C.  McCall  replied,  of  date 
May  6th,  1880,  in  which  he  said  :  "  I  read  the  letter  you  wrote 
to  Mr.  J.  E.  Burns,  in  regard  to  furnishing  him  groceries,  and 
noticed  that  my  name  would  enable  him  to  procure  a  stock, 
and  resume  business.  Mr.  Burns,  I  understand,  requested 
you  to  send  him  a  bill  of  goods,  which  you  have.  You  will, 
now,  please  fill  the  said  bill,  less  one  barrel  of  South-Side 
whiskey,  and  sjiip  by  first  boat  to  Tuskaloosa.  Let  me  say 
to  you,  I  indorse  Mr.  J.  E.  Burns,  and  hope  that  he  may  be- 
come one  of  your  best  customers.  Mr.  Burns  will  send  you 
about  fifty  dollars  by  boat ;  and  as  times  are  dull,  and  our 
Circuit  Court  is  over,  it  may  be  fall — say,  first  day  of  Novem- 
ber— before  he  can  send  you  much  money;  but  he  will  send 
what  he  can  during  the  summer."  On  the  receipt  of  this 
letter,  Perryman  &  Co.  shipped  the  bill  of  goods  previously 
ordered,  amounting  to  about  $166.  They  subsequently  made 
shipments  to  him,  from  time  to  time,  and  received  remittances 
from  him.  The  last  order  filled  was  December  2d,  1;^80,  and 
the  remittances  made  by  Burns  overpaid  the  first  bill  pur- 
chased. Demand  of  payment  was  made  of  Burns,  and  he 
failed  to  pay.  He  was  then  insolvent.  This  suit  was  then 
brought  against  McCall,  on  the  alleged  guaranty  contained 
in  his  letter. 

There  iS  one  remark  in  McCall's  letter,  which,  unexplained, 
indicates  that  Burns  was  expected  to  give  further  orders.  "  I 
indorse  Mr.  J.  E.  Burns,  and  hope  that  he  piay  become  one 
of  your  best  customers."  But,  in  construing  this  letter,  we 
must  not  only  examine  it  in  all  its  parts,  but  we  must  con- 
sider the  letter  of  Perryman  &  Co.  to  which  it  is  a  reply. 
Burns  had  then  forwarded  but  one  order  for  goods,  and  we  are 
not  informed  that  he  contemplated  forwarding  others  ;  or,  if 
he  did,  that  either  Perryman  &  Co.  or  McCall  knew  he  so 
intended.  They  propose,  if  the  security  they  require  can  be 
furnished,  "to  fill  your  order,"  in  the  singular  number.  This, 
of  course,  referred  to  the  order  they  then  held,  for  there  was 
then  no  other  order.  In  reply  to  this,  McCall  writes,  after 
referring  to  the  Perryman  letter,  "you  will,  now,  please  fill  the 
said  bill,  less  one  barrel  of  South-Side  whiskey,"  &c.  "  Let 
me  say  to  you,  I  indorse  Mr.  J.  E  Burns,"  &c.  We  think 
this  a  clear  indorsement,  or  guaranty,  of  the  one  purchase 
then  made.  The  superadded  hope,  that  Burns  would  become 
one  of  their  best  customers,  is  too  indefinite  in  terms  to  con- 
stitute the  letter  a  continuing  guaranty. 

Speaking  of  a  guaranty,  in  Douglass  v.  Reynolds,  7  Pet.  113, 
Justice  Stoby,  of  the  United  States  Supreme  Court,  said  : 
"  It  being  an  engagement  for  the  debt  of  another,  there  is 

Vol.  lxti. 
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certainly  no  reason  for  giving  it  an  expanded  signification,  or 
liberal  construction  beyond  the  fair  import  of  the  terms.  *  * 
The  law  will  subject  a  man,  having  no  interest  in  Ihe  transac- 
tion, to  pay  the  debt  of  another,  only  when  his  undertaking 
manifests  a  clear  intention  to  bind  himself  for  that  debt." 
Many  rulings  have  been  made  bearing  on  this  question.  We 
subjoin  the  pivotal  words  copied  from  several  guaranties, 
which,  it  was  declared,  bound  the  guarantors  only' for  a  sin- 
gle, first  purchase  or  transaction,  and  did  not  amount  to  a 
continuing  guaranty. 

"To  any  gentleman  in  the  city  of  New  York  :  Lewis  C.  Al- 
dricks,  a  young  man  living  in  this  place  [Hartford],  having  a 
desire  to  enter  into  trade  in  a  small  way,  and  feeling  ourselves 
confident  of  his  well  managing  the  business,  we  here  offer  our- 
selves in  security  to  any  gentleman  who  may  feel  disposed  to 
give  him  credit,  not  exceeding  seven  hundred  dollars ;  to  be 
bound  and  held  firmly  by  this  writing,  to  pay  the  said  sum 
of  seven  hundred  dollars,  or  any  sum  less,  as  the  said  Lewis 
C.  Aldricks  may  see  proper  to  contract."  Aldricks  made 
purchases  at  two  several  times,  the  aggregate  sum  being 
less*  than  seven  hundred  dollars. — Aldricks  and  others  v. 
Higgiris,  16  Serg.  &  K.  212.  "Messrs.  Anderson  &  Canan: 
Mr.  Pratt  having  informed  me  that  he  is  making  some  pur- 
chases from  you,  and  not  being  acquainted  with  you,  that 
you  wish  some  reference  ;  though  not  personally  acquainted, 
yet  I  would  say  from  my  knowledge  of  Mr.  Pratt  that  you 
might  credit  him  with  perfect  safety,  and  that  any  thing  he 
might  purchase  from  you,  I  would  see  paid  for." — Anderson 
V.  Blakely,  2  Watts  &  Serg.  237.  "Whatever  goods  you  sell 
to  Addison  Burk,  to  be  sold  in  our  store,  we  will  consent  that 
he  may  take  the  money  out  of  our  concern  to  pay  for  the 
same ;  only  you  must  treat  him  as  well  about  prices  and 
length  of  credit,  as  you  do  your  best  customers.  The  said 
Addison  shall  have  the  liberty  of  taking  the^  pay  out  of  our 
concern  as  fast  as  the  goods  are  sold." — Baker  v.  Rand,  13 
Barb.  152.  "There  is  a  fair  prospect  that  Mr.  Richards  could 
sell  a  few  chamber  suits,  if  he  had  them.  If  you  will  let  him 
have  them,  we  will  see  that  you  receive  pay  for  them  as  sold, 
or  soon  after." — Hayden  v.  Crane,  1  Lans.  181.  "  If  you  will 
let  the  bearer  have  what  leather  he  wants,  and  charge  the 
same  to  himself,  I  will  see  that  you  have  your  pay  in  a  rea- 
sonable length  of  time." — Gard  v.  Stevens,  12  Mich.  292.  See, 
also,  Teneycke  v.  Vaiiderpool,  8  Johns.  120  ;  Crerner  v.  Higqin- 
son,  1  Mason,  323 ;  Kny  v.  Groves,  6  Bing.  276 ;  Boston  &  S. 
Glass  Co.  V.  Moore,  119  Mass.  435. 

if  the  guaranty  express  that  the  goods  are  to  be  sold  from 
time  to  time,  or  if  it  be  clearly  implied  that  such  is  the  un- 
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derstanding  and  agreement,  then  the  rule  is  different. — Ca- 
huzac  V.  Samini,  29  Ala.  288.  There  is  nothing  in  our  former 
rulings  opposed  to  the  principles  stated  above. —  Walker  v. 
Forbes,  25  Ala.  129 ;  S.  C,  31  Ala.  9. 

We  think  the  guaranty  in  the  present  case  is  not  definite 
enough  to  be  classed  as  continuing,  and  therefore  hold  it  was 
exhausted  when  the  first  purchase  was  made.  That  being 
paid  for,  plaintiffs  show  no  cause  of  action. 

The  judgment  is  affirmed. 


Lienkauf  &  Strauss  v,  Morris. 

Trespass  against  Obligors  on  Bond  of  Indemnity  to  Sheriff. 

1.  Exemplary  damages;  uchen  recoverable  genen'olly. — Exemplary  (panitire  or 
Tindictive)  damages  can  not  be  recovered  in  any  case,  "on  any  thing  else 
than  gross  negligence  within  the  strictest  signification  of  the  phrase" — that  is, 
"such  entire  want  of  ciire  as  to  raise  the  presumption  that  the  person  in  fault 
is  conscious  of  the  probable  consequences  of  his  carelessness,  and  is  indiffer- 
ent, or  worse,  to  the  danger  of  injury  to  the  persons  or  property  of  others." 

2.  Damages  against  indemnitors  of  sheriff  for  illegal  levy  or  seizure  of  goods. 
The  makers  of  a  bond  of  indemnity,  given  to  induce  the  sheriff  to  levy  on 
goods  in  the  possession  of  a  person  who  is  not  a  party  to  the  process,  may  be 
held  liable  in  trespass  for  compensatory  damages,  on  the  ground  that  they 
were  co-trespassers  with  the  sheriff  in  the  wrongful  act;  but,  when  the  evi- 
dence does  not  show  that  they  authorized  the  sheriff  to  execute  the  process 
wantonly,  recklessly,  or  with  circumstances  of  aggravation,  and  such  author- 
ity can  not  be  implied,  they  are  not  liable  for  exemplary  damages,  unless  such 
acts  on  the  part  of  the  oflQcer  were  probably  consequent  on  the  making  of  the 
levy,  or  were  ratified  by  them. 

3.  Measure  of  damages.— -In  trespass  for  seizing  and  selling  plaintiff's 
goods,  under  legal  process  against  another  person,  the  measure  of  damages  is, 
at  least,  the  value  of  the  goods  at  the  time  of  the  seizure,  with  interest  there- 
on, to  the  date  of  the  judgment;  and  this  amount  can  not  be  reduced,  by  de- 
ducting the  expenses  incurred  by  the  officer  in  the  sufe-keeping  or  sale  of 
the  goods. 

4.  Fraud  in  sale  of  goods. — The  validity  of  a  sale  of  goods  is  not  affected 
by  the  insolvency  of  the  seller,  nor  by  the  fact  that  credit  was  given:  to  render 
the  sale  fraudulent  on  the  part  of  the  purchaser,  there  must  have  been  an  in- 
tent on  the  part  of  the  seller  to  hinder,  delay,  or  defraud  his  creditors,  and 
the  purchaser  must  have  participated  in  that  intent. 

5.  Proof  of  fraud,  by  other  transactions.  ^In  trespass  against  the  makers  of 
a  bond  of  indemnity,  given  to  induce  thejsheriff  to  levy  on  goods  in  plaintiff's 
possession,  as  the  property  of  the  person  from  whom  he  bought  them  ;  the 
sale  being  attacked  on  the  ground  of  fraud,  and  defendants  having  adduced 
evidence  tending  to  show  that  it  was  fraudulent,  and  that  the  vendor  was  at 
the  time  insolvent;  they  can  not  be  allowed  to  prove  that,  about  the  time  of 
the  levy,  which  was  about  a  mouth  after  the  sale,  other  attachments  against 
the  vendor  were  levied  on  other  goods  in  his  possession,  aijd  that  said  goods 
were  claimed  by  another  person. 
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Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  Lutheb  R.  Smith. 

This  action  was  brought  by  Ascher  Morris,  against  Lien- 
kauf &  Strauss  as  partners,  Morris  Mayer,  and  Leonard 
Newhouse,  and  was  commenced  on  the  11th  April,  1879. 
The  complaint  as  amended,  after  demurrer  sustained  to  the 
original,  contained  two  counts ;  the  first  claiming  $1,750  as 
"damages  for  wrongfully  taking  the  following  goods  and 
chattels,  the  property  of  plaintiff";  and  the  second  clairmng 
the  same  sum,  "for  wrongfully  causing  and  procuring  one 
David  D.  Yeager,  the  sheriff  of  Marengo  county,  to  levy  an 
attachment,  issued  at  the  suit  of  said  Lienkauf  &  Strauss, 
against  one  A.  Steiner,  to  be  levied  upon  the  following  goods 
and  chattels,  the  property  of  plaintiff."  The  cause  was  tried 
on  issue  joined  on  the  plea  of  not  guilty,  and  resulted  in  a 
verdict  and  judgment  for  the  plaintiff,  for  the  full  amount  of 
damages  claimed.  On  the  trial,  a  bill  of  exceptions  was 
reserved  by  the  defendants,  in  which  the  facts  are  thus 
stated : 

"The  plaintiff  introduced  evidence  tending  to  show  that, 
about  the  6th  December,  1878,  Lienkauf  &  Strauss,  defend- 
ants in  this  case,  sued  out  an  attachment  against  the  goods 
of  one  Steiner,  and  placed  the  same  in  the  hands  of  the 
sheriff  of  Marengo  county,  and  requested  him  to  levy  the 
same  upon  a  stock  of  goods  in  the  possession  of  plaintiff, 
and  claimed  by  him  ;  that  the  sheriff  required  of  them  an 
indemnifying  bond,  before  he  would  make  the  levy ;  that  the 
defendants  thereupon  executed  such  indemnifying  bond,  con- 
ditioned to  protect  the  sheriff  in  levying  on  such  goods,  and 
delivered  the  same  to  the  sheriff ;  that  one  Cole,  an  agent  of 
said  Lienkauf  &  Strauss,  went  to  plaintiff's  store  with  the 
sheriff,  and  caused  the  sheriff  to  levy  said  attachment  on  the 
entire  stock  of  goods,  worth  about  one  thousand  dollars,  ex- 
cept about  ten  or  fifteen  dollars'  worth  of  jewelry,  and  '  no- 
tions' in  a  show  case,  which  tbey  allowed  him  to  take  away; 
that  neither  Lienkauf.  nor  Strauss,  nor  any  agent  of  theirs, 
had  ever  inquired  of  plaintiff,  prior  to  the  levy  of  said  attach- 
ment, in  regard  to  his  possession  of  the  goods  obtained  from 
Steiner;  that  neither  the  sheriff,  nor  Cole,  went  into  his 
store,  or  asked  plaintiff  any  questions  about  the  goods,  until 
they  entered  to  levy  the  attachment ;  that  they  did  not  then 
ask  him  whether  any  of  his  goods  belonged  to  Steiner,  or  to 
point  out  the  goods  which  he  had  obtained  from  Steiner,  but 
informed  him  that  they  levied  the  attachment  upon  the  goods 
as  the  property  of  Steiner,  and,  within  five  minutes,  turned 
him  out  of  the  store-house,  took  possession  of  all  the  goods 
(except  the  small  portion  mentioned),  and  of  all  his  store- 
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house  except  a  small  back  room,  and  cut  off  all  communica- 
tion between  that  and  the  store-room  in  which  the  goods 
Avere,  nailing  up  the  back  door  of  the  latter,  locking  the  front 
door,  taking  the  key,  and  excluding  plaintiff  from  it ;  that  the 
sheriff  kept  possession  of  said  store-room  for  a  month,  keep- 
ing the  goods  therein,  and  then  sold  the  goods  at  public 
auction,  and  paid  the  proceeds,  less  some  expenses  and 
charges,  upon  the  attachment  of  Lienkauf  &  Strauss."  "The 
defendants  introduced  evidence  tending  to  show  that,  when 
Cole  and  the  sheriff  entered  plaintiff's  store  to  make  the 
levy.  Cole  asked  plaintiff  for  his  invoices,  and  told  him  that 
he  had  an  attachment  against  Steiner,  and  that  unless  plaintiff 
produced  invoices,  showing,  that  the  goods  in  the  store  were 
his,  he  would  levy  the  attachment  upon  them  ;  and  that 
plaintiff  replied,  that  he  had  no  invoices,  but  that  the  goods 
were  his  property — that  he  had  bought  and  paid  for  them  ; 
that  Cole  was  a  stranger  to  plaintiff."  This  was  all  the  evi- 
dence adduced,  so  far  as  the  bill  of  exceptions  shows,  relating 
to  the  circumstances  attending  the  levy. 

In  reference  to  his  ownership  and  purchase  of  the  goods, 
the  plaintiff  introduced  evidence  "tending  to  show  that  he 
had  been  clerking  for  Steiner,  at  Spring  Hill,  from  January, 
1877,  to  August,  1878,  Steiner  occupying  the  store-house  sub- 
sequently occupied  by  plaintiff;  that  Steiner  ceased  to  do 
business  at  Spring  Hill  in  August,  1878,  surrendered  the 
possession  of  the  store  to  the  owner,  removed  his  goods  and 
family  to  Newbern,  twenty-two  miles  distant,  and  opened  a 
store  there  ;  that  plaintiff  went  with  him,  as  his  clerk,  and 
clerked  for  him  there  until  the  last  of  October,  1878 ;  that 
Steiner  was  indebted  to  him  in  the  sum  of  about  one  thou- 
sand dollars,  for  money  loaned  and  wages  due,  and,  in  satis- 
faction of  said  debt,  sold  him  about  one  thousand  dollars' 
worth'.of  goods ;  that  plaintiff  then  rented,  for  his  own  account, 
the  same  store  at  Spring  Hill,  removed  the  goods  there,  and 
commenced  business  on  his  own  account  about  November 
1st,  1878 ;  that  he  bought  other  goods,  from  other  parties, 
and  placed  them  in  his  store,  and  bought  and  sold  goods 
during  the  month  of  November,  and  until  the  said  levy;  that 
the  greater  portion  of  the  goods  levied  on  consisted  of  those 
bought  by  him  from  Steiner,  but  goods  purchased  from  other 
parties  were  also  levied  on  and  sold.  The  defendants  intro- 
duced evidence  tending  to  show  that  Steiner  was  insolvent 
at  the  time  of  the  alleged  sale  by  him  to  plaintiff;  that  such 
sale  was  only  a  pretense,  and  was  fraudulent ;  that  plaintiff, 
at  the  time  of  the  levy,  was  merely  the  agent  of  Steiner,  and 
that  all  the  goods  so  levied  upon  were  the  property  of  said 
Steiner.     They  proposed  to  prove  by  a  witness,  that  attach-* 
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ments  had  been  levied  about  December  1st,  1878,  upon  other 
goods  of  Steiner  at  Newbern,  and  that  such  other  goods  had 
been  claimed  by  a  party  in  Selma.  Plaintiff  objected  to  the 
introduction  of  this  evidence ;  aud  defendants,  being  asked 
by  the  court  whether  they  proposed  to  connect  plaintiff  with 
such  other  goods  or  claim,  replied  that  they  did  not ;  where- 
upon, the  court  excluded  said  evidence,  and  the  defendants 
excepted  to  its  exclusion.  Defendants  introduced  evidence, 
also,  tending-  to  show  that  the  larger  portion  of  the  goods 
levied  on  had  been  owned  by  Steiner,  and  had  been  in  his 
possession  at  Newbern  ;  that  some  of  the  goods  had  been 
sold  to  Steiner  by  Lienkauf  &  Strauss,  on  a  credit,  in  Au- 
gust, 1878,  had  then  been  delivered  to  him,  and  had  never 
been  paid  for;  that  Cole,  when  he  entered  plaintiff's  store 
to  levy  the  attachment,  recognized  such  goods  ;  and  that  the 
goods  were  sold  at  good  prices,  at  the  sale  in  January,  1879." 
"This  was  all  the  evidence;  and  thereupon  the  court  gave, 
at  the  written  request  of  the  plaintiff,"  the  following  charges 
to  the  jury  :  1.  '"If  the  jury  find  for  the  plaintiff",  they  must 
give  him,  at  the  least,  the  value  of  his  goods  seized  at  the 
time  of  the  trespass,  and  interest  on  such  value  to  the  date 
of  the  judgment ;  and  they  can  not  deduct  from  such  value 
the  expenses  incurred  by  the  sheriff  in   selling  the  goods." 

2.  "If  Steiner  was  indebted  to  Morris,  he  had  a  right  to  sell 
him  goods  at  a  fair  price,  in  payment  of  the  debt,  even 
though  he  was  insolvent,  and  unable  to  pay  his  other  cred- 
itors ;  and  he  had  a  right  to  so  sell  goods  which  he  had  bought 
of  defendants  on   a   credit,    and  had   not    paid   for  them." 

3.  "If  the  jury  find  that  the  goods  belonged  to  the  plaintiff, 
they  may  give,  in  addition  to  the  value  of  the  goods  and  in- 
terest thereon,  such  amount  as  they  may  think  proper,  not 
to  exceed  the  whole  amount  claimed,  by  way  of  exemplary 
damages,  if  they  shall  find  that  the  trespass  was  committed 
wantonly  or  recklessly." 

These  charges,  to  each  of  which  the  defendants  excepted, 
are  now  assigned  as  error  by  them,  together  with  exclusion 
of  the  evidence  offered  and  rejected. 

Jas.  E.  Webb,  and  J.  T.  Jones,  for  appellants. — 1.  The 
evidence  offered  and  excluded  was  admissible,  under  the 
facts  of  this  case,  for  two  purposes  :  1st,  to  show  the  insol- 
vency of  Steiner ;  '2d,  to  show  that  the  alleged  sale  of  the 
goods  was  colorable  and  fraudulent.  It  was  important  to 
show  the  insolvency  of  Steiner,  thereby  throwing  on  Morris 
the  onus  of  proving  that  he  paid  a  valuable  consideration  for 
the  goods. — Sparks  v.  Bawls,  17  Ala.  211 ;  Crawford  v.  Kirk- 
sey,  55  Ala.  282.     Where  the  question  of  fraud  is  involved, 
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great  latitude  is  allowed  in  the  range  of  the  evidence. — Snod- 
grass  v.  Branch  Bank,  25  Ala.  161 ;  Dic7'r  v.  Jackson,  59  Ala. 
205.  An  insolvent  debtor,  attempting  to  hide  out  his  prop- 
erty from  his  creditors,  very  seldom  puts  it  all  in  the  hands 
of  any  one  person  ;  and  the  several  transfers,  occurring 
about  the  same  time,  though  apparently  separate  and  dis- 
tinct, are  clearly  seen,  when  brought  together,  to  be  parts  of 
one  entire  scheme. 

2.  The  third  charge  given  by  the  court  contains  three 
material  errors.  In  the  first  place,  it  authorizes  a  recovery 
against  these  defendants,  as  obligors  on  the  bond  of  indem- 
nity, without  any  proof  as  to  the  amount  of  the  bond,  and 
beyond  the  amount  of  its  penalty.  The  penalty  of  the  bond 
is  the  extent  of  their  liability.  If  the  plaintiff  had  recovered 
in  trespass  against  the  sheriff,  and  the  latter  had  sought  re- 
imbursement from  the  indemnitors,  his  recovery  would  have 
been  limited  to  the  penalty  of  the  bond ;  and  the  same  rule 
must  be  applied  to  an  action  by  the  party  injured.  Any 
other  rule  would  impose  an  indefinite  liability  upon  parties, 
for  the  performance  of  a  legal  act — the  execution  of  a  bond 
authorized  by  law.  Again,  the  charge  does  not  state  the  rule 
correctly  as  to  damages  against  the  ofiicer  who  makes  the 
illegal  levy.  He  is  an  officer  of  the  law,  and  is  presumed  to 
do  his  duty  without  malice,  and  without  fear  or  favor ;  and 
he  is  only  liable  for  exemplary  damages,  when  he  is  not  shown 
to  have  acted  with  malice,  an  intent  to  injure,  or  gross  aggra- 
vation or  oppression. —  Bose  V.  Story,  1  Barr,  610;  Goetz  v. 
Arabs,  27  Mo.  28 ;  Thomas  v.  Isset,  1  Jones,  470 ;  Sedgw. 
Damages,  455,  531 ;  Sinclair  v.  Tarbox,2l!^.  H.  135;  James 
V.  Campbell,  5  C.  &  P.  372  ;  Bussdl  v.  Irby,  13  Ala.  131.  As 
to  the  obligors  on  the  bond,  who  are  the  only  defendants 
sued  in  this  action,  and  who  were  not  present  at  the  time  of 
the  levy,  their  liability  rests  on  the  theory,  that  the  sheriff 
was  their  agent  in  making  the  levy  ;  and  the  principal  is  not 
liable  for  exemplary  damages,  on  account  of  the  careless, 
reckless,  or  wanton  misconduct  of  the  agent  in  the  execution 
of  the  agency,  unless  he  authorized  or  ratified  it. — Field's 
Law  of  Damages,  §  93 ;  BaiUoad  Co.  v.  Finney,  10  Wise. 
392 ;  Wardrobe  v.  Stage  Co.,  7  Cal.  120 ;  Lovejoy  v.  Murray, 
3  Wallace,  1 ;  Screivs  v.  Watson,  48  Ala.  625 ;  Kirksey  v. 
Jones,  7  Ala.  622  ;  Del  Col  v.  Arnold,  3  Dallas,  333 ;  Keene  v. 
Lizardi,  8  La.  Cas.  26 ;  Bailroad  Co.  v.  McKean,  40  Illinois, 
218 ;  Morford  v.  Woodworth,  7  Indiana,  83  ;  Moody  v.  McDon- 
ald, 4  Cal.  297 ;  Hogan  v.  Bailroad  Co.,  3  R.  I.  88 ;  Harding 
V.  Greene,  3  E.  C.  L.  176. 

W.  E.  &  R.  H.  Clakke,  contra. — 1.     The  plaintiff's  pur- 
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chase  of  goods  from  Steiner  was  made  more  than  a  month 
before  the  levy  on  tlie  other  goods,  and  the  interposition  of 
a  claim  to  those  goods  by  another  person ;  and  there  was  no 
attempt  to  connect  the  plaintiff  with  that  claim.  The  evi- 
dence offered  was,  therefore,  irrelevant,  as  it  related  to  an 
entirely  distinct  transaction.  Besides,  no  act  or  declaration 
of  Steiner,  made  after  the  sale  to  plaintiff,  would  be  admis- 
sible evidence  against  the  latter,  unless  he  was  connected 
with  it. — Martin  v.  Kelky,  1  Stew.  98 ;  McKenzie  v.  Hunt, 
1  Porter,  37  ;  Weaver  v.  Yeatman,  15  Ala.  589 ;  Price  v.  Br. 
Bank,  17  Ala.  374;  Strong  v.  Brewer,  17  Ala.  706;  Foote  v. 
Cobb,  18  Ala.  585 ;  Johnson  v.  Br.  Bank,  7  Ala.  379 ;  Petty  v. 
Walker,  10  Ala.  379  ;  Knox  v.  Fair,  17  Ala.  509  ;  Governor  v. 
Campbell,  17  Ala.  566 ;  Wisdom  v.  State,  8  Porter,  511 ;  Hall 
V.  State,  51  Ala.  9. 

'Z.  This  is  not  a  suit  upon  the  bond  of  indemnity,  nor 
could  the  plaintiff  maintain  any  action  upon  that  bond,  which 
was  only  intended  for  the  protection  and  benefit  of  the  sher- 
iff. It  would  be  a  singular  anomaly,  if  parties,  being  about 
to  commit  a  trespass,  or  other  illegal  act  against  the  rights 
of  a  third  person,  could,  by  agreement  among  themselves, 
limit  the  amount  of  their  liability  to  him  ;  and  yet  this  would 
necessarily  follow,  if  the  penalty  of  the  bond  is  the  limit  of 
the  obligors'  liability  to  the  plaintiff,  the  party  injured  by 
their  illegal  act.  If  they  had  given  no  bond  at  all,  but  had 
nevertheless  incited  the  sheriff'  by  any  other  means  to  make 
the  illegal  levy,  they  would  have  been  liable  as  trespassers. 
Murray  v.  Ezell,  3  Ala.  148. 

3.  That  the  levy  was  illegal  and  wrongful,  is  conclusively 
established  by  the  verdict  for  the  plaintiff;  and  the  attend- 
ant circumstances,  as  shown  by  the  evidence  set  out  in  the 
bill  of  exceptions,  show  that  it  was  ordered  and  made  wan- 
tonly and  recklessly,  and  was  accompanied  and  followed  with 
aggravating  and  oppressive  acts.  The  levy  was  ordered  and 
made  upon  the  plaintiff's  entire  stock  of  goods,  and  not 
merely  upon  the  goods  which  he  had  bought  from  Steiner ; 
and  this  was  done  without  any  attempt  to  separate  the 
goods,  without  any  inquiry,  and  without  affording  him  any 
opportunity  for  explanation.  If  inquiry  had  been  made,  and 
opportunity  for  explanation  had  been  given,  the  plaintiff 
might  have  satisfied  these  appellants,  as  he  satisfied  the  jury, 
that  the  goods  were  his  own,  and  that  he  had  bought  and 
paid  for  them  in  good  faith.  These  precautions  would  have 
been  taken  by  prudent  men,  and  the  neglect  of  them  was 
wanton  and  reckless.  .  The  action  of  the  sheriff  in  taking 
possession  of  the  store-room  also,  and  in  excluding  the  plain- 
tiff from  it,  was  a  circumstance  of  aggravation,   but  was  a 
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necessary  inoident  of  the  levy,  especially  as  the  plaintiff  was 
charged  with  fraud  ;  and  his  retention  of  possession  for  a 
mouth,  as  proved,  mu!?t  be  presumed  to  have  been  under  the 
instructions  of  the  appellants,  or  with  their  knowledge  and 
acquiescence,  since  they  did  not  object  to  the  evidence. 
These  facts  being  before  the  jury,  the  liability  of  the  appel- 
lants for  exemplary  damages  was  directly  presented,  and  the 
charge  of  the  court  asserted  a  correct  proposition.  It  is  ad- 
mitted that,  when  a  person  employs  an  agent  to  do  a  laioful 
act,  and  injury  results  from  the  negligence  or  tort  of  the  agent, 
in  the  execution  of  the  agency,  the  principal  having  no  intent 
to  do  the  injury,  he  is  only  liable  for  actual  damages  ;  in 
other  words,  a  person  is  not  liable  for  exemplary  damages, 
when  guilty  only  of  mere  negligence ;  and  this  is  the  extent 
of  the  authorities  cited  for  the  appellants.  That  exemplary 
damages  are  recoverable  for  an  illegal  act,  when  done  "  wan- 
tonly or  recklessly,"  as  asserted  in  the  charge  of  the  court — 
or,  "  when  accompanied  with  circumstances  of  aggravation  ;" 
"  gross  negligence  ;"  "  in  a  rude,  aggravating,  or  insulting 
manner,"  in  the  language  of  the  adjudged  cases — is  abund- 
antly established  by  the  authorities. —  Mitchell  v.  BiUingsley, 
17  Ala.  391  ;  Hair  v.  Utile,  28  Ala.  236;  Parker  v.  Mise, 
27  Ala.  480;  Roberts  v.  Heira,  27  Ala.  678;  Devaughn  v.  Heath, 
37  Ala.  595 ;  Rhodes  v.  Roberts,  1  Stew.  145 ;  Durr  v.  Jackson, 
59  Ala.. 210. 

4.  When  the  appellants  executed  the  bond  of  indemnity, 
and  the  sheriff  acted  under  it,  they  became  principals,  and 
joint  trespassers  with  him. — Screws  v.  Watson,  48  Ala.  628  ; 
DuBose  V.  Marx,  52  Ala.  506 ;  Lovejoy  v.  Murray,  3  Wallace, 
1.  As  among  joint  trespassers,  or  co-trespassers,  there  is  no 
apportionment  of  damages  according  to  the  degree  or  extent 
of  their  participation  in  the  trespass.  As  in  favor  of  the 
party  injured,  all  are  equally  guilty,  without  regard  to  the 
relations  existing  between  them,  whether  as  principal  and 
surety,  or   as   principal   and   agent. — Layman  v.   Hendrick, 

1  Ala".  212 ;  Hair  v.  Little,  28  Ala.  236 ;  Allison  v.  Chandler, 
11  Mich.  542  ;  Smith  v.  Gayle,  58  Ala.  606  ;  Callison  v.  Lemons, 

2  Porter,  145  ;  Cooley  on  Torts,  127,  133,  and  cases  cited  ; 
Addison  on  Torts,  voL  2,  pp.  1 196-7  ;  2  Greenl.  Ev.  §§  272,  277. 

SOMERVILLE,  J  — This  is  an  action  of  trespass  brought 
by  the  appellee,  Morris,  against  the  appellants,  who  w^re  the 
obligors  in  a  certain  bond  of  indemnity,  executed  by  them  to 
the  sheriff  of  Marengo  county,  conditioned  to  protect  him  in 
levying  on  a  stock  of  goods  and  merchandise  claimed  as  the 
property  of  the  plaintiff.  The  levy  was  made  under  a  writ 
of  attachment  against  the  goods  of  one  Steiner,  who,  it  was 
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claimed,  liad  made  a  fraudulent  sale  of  the  stock  in  question, 
to  the  plaintiff.  Cole,  as  the  agent  of  Lienkauf  &  Strauss, 
went  with  the  sheriff  to  Uie  store  of  Morris,  and  caused  the 
sheriff"  to  le.vy  on  the  goods.  Two  of  the  appellants,  Mayer 
and  Newhouse,  are  not  shown  to  have  any  further  connection 
with  the  transaction,  tlian  as  being  sureties  on  the  indemnity 
bond.  The  goods  were  sold  by  the  sheriff,  and  are  proved  to 
have  been  worth  about  one  thousand  dollars.  Under  the 
charge  of  the  court,  the  jury  found  a  verdict  for  the  plaintiff 
amounting  to  seventeen  hundred  and  fifty  dollars,  in  part  by 
way  of  exemplary  (or  punitive)  damages. 

The  most  important  question  raised  by  the  record  is,  the 
correctness  of  a  charge  given  by  the  court,  authorizing  the 
jury  to  find  such  damages  against  the  appellants.  This 
charge  is  in  the  following  language  :  "That,  if  the  jury  find 
that  the  goods  belonged  to  the  plaintiff,  they  may  give,  in 
addition  to  the  value  of  the  goods  and  interest  thereon,  such 
amount  as  they  may  think  proper,  not  to  exceed  the  whole 
amount  claimed,  by  way  of  exemplary  damages,  if  they  shall 
find  that  the  trespass  luas  committed  tvantonly  or  recklessly." 

The  proposition  is  not  questioned,  that  the  makers  of  an 
indemnity  bond  may,  in  a  proper  case,  be  held  liable  for 
compensatory  damages,  in  an  action  of  trespass,  on  the  ground 
that  they  become  joint  or  co-trespassers  with  the  sheriff,  in 
any  illegal  seizure  made  by  him,  under  the  process  for  the 
execution  of  which  he  is  indemnified. — Screws  v.  Watson,  48 
Ala.  628  ;  Lovejoy  v.  Murray,  3  Wall.  1. 

In  Devaughn  v.  Heath,  37  Ala.  595,  it  was  said  by  Stone, 
J.,  "Trespasses  might  be  so  loantonly  or  recklessly  committed, 
as  to  justify  the  imposition  of  vindictive  damages,  without 
any  evidence  of  actual  malice  towards  the  owner  of  the  prop- 
erty trespassed  on."  In  Parker  v.  Mise,  ^11  Ala.  480,  the 
principle  was  stated  to  be,  tbat  exemplary  damages  might  be 
assessed  by  the  jury,  in  cases  where  the  trespass  was  "accom- 
panied with  circumstances  of  aggravation  ;"  and  in  Rhodes  v. 
Roberts,  1  Stew.  145,  it  was  held,  that  such  damages  were 
recoverable,  in  cases  where  negligence  was  "very  gross  and 
reprehensible."  In  no  case,  however,  as  we  think,  can  ex- 
emplary or  punitive  damages  be  recovered,  on  any  thing  less 
than  gross  negligence  within  the  strictest  signification  of  the 
phrase  ;  which  must  be  construed  to  mean  "such  entire  want 
of  care  as  to  raise  a  presumption  that  the  person  in  fault  is 
conscious  of  the  probable  consequences  of  his  carelessness, 
and  is  indifferent,  or  worse,  to  the  danger  of  injury  to  the 
persons  or  property  of  others." — Shearman  &  Red.  on  Negl. 
§  600.  In  some  cases  it  has  been  held,  contrary,  we  think, 
to  the  weight  of  authority,  that  the  negligence  must  be  of 
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such  a  character  as  to  evince  a  wanton  disregard  of  human 
life  and  safety,  equivalent  to  malice. — Pickett  v.  Crook,  20 
Wise.  377  ;   Wardrobe  v.  Stage  Co.,  7-  Cal.  118. 

In  Quigley's  Case,  21  How.  (U.  S.)  213,  it  was  said  by  the 
Supreme  Court  of  the  United  States,  Campbeix,  J.,  as  fol- 
lows :  "Redress  commensurate  to  such  injuries  should  be 
afforded.  In  ascertaining  its  extent,  the  jury  may  consider 
all  the  facts  which  relate  to  the  wrongful  act  of  the  defend- 
ant, and  its  consequences  to  the  plaintiff;  but  they  are  not 
at  liberty  to  go  further,  unless  it  was  done  willfully,  or  was 
the  result  of  tliat  reckless  indifference  to  the  rights  of  others 
which  is  equivalent  to  an  intentional  violation  of  them.  In  that 
case,  the  jury  are  authorized,  for  the  sake  of  public  example, 
to  give  such  additional  damages  as  the  circumstances 
require.  The  tort  is  aggravated  by  the  evil  motive,  and  on  this 
rests  the  rule  of  exemplary  damages."  This  case  is  cited, 
and  the  principle  approved,  by  the  Supreme  Court  of  Mary- 
land, in  Railroad  Co.  v.  Larkin  (47  Md.  155),  28  Amer.  Rep. 
442,  443.  Day  v.  Woodivorth,  13  How.  (U.  S.)  363,  states  the 
rule  to  be,  that  smart  money  is  allowable  in  actions  of  tres- 
pass, "where  the  injury  has  been  wanton  and  malicious,  or 
gross  and  outrageous  f  and  in  Jackson  v.  Schmidt,  14  La.  Ann. 
806,  the  Supreme  Court  of  Louisiana  declared,  that  such  a 
measure  of  damages  could  not  prevail  where  the  wrong 
results  from  an  error  of  judgment  only. 

In  Sedgwick  on  Damages,  mar.  p.  455,  it  is  said,  that  the 
jury  are  not  bound  to  adhere  to  the  strict  line  of  compensa- 
tion, "where  fraud,  malice,  or  oppression  appears."  We  de- 
duce from  the  authorities  the  doctrine  to  be,  that  exemplary 
damages  are  allowable,  not  only  for  acts  maliciously  perpe- 
trated, but  also  in  cases  where  one  knowingly,  wantonly  and 
recklessly  does  an  act  fraught  with  probable  injury  to  person 
or  property,  and  ultimately  producing  such  injury  or  damage. 
2  Wait's  Act.  &  Def.  448,  §  7 ;  Taylor  v.  Railway  Co.,  2  Amer. 
Rep.  229;  Kountz  v.  Broivn,  16 "B.  Monr.  577;  Wallace  v. 
Mayor,  2  Hill,  ^140;  Shear.  &  Redf.  onNeg.  §  600.  Such  a  spirit 
must  be  considered  as  at  war  with  that  good  fnilh  which  ever 
preserves  a  just  regard  for  the  lawful  rights  of  others.  In 
Tracy  v.  Sivartivout,  10  Pet.  81,  which  was  an  action  of  trover 
brought  for  goods  illegally  seized  by  the  collector  of  New 
York,  under  instructions  from  the  Secretary  of  the  Navy,  it 
was  held  by  the  United  States  Supreme  Court,  that  the  de- 
fendant was  not  liable  to  exemplary  damages,  but  only  com- 
pensatory damages,  because  he  was  a  ministerial  officer,  and 
acted  in  good  faith. — Sedgwick  on  Dam.,  p.  [506]. 

These  principles  apply  to  the  immediate  actors  who  made 
the  levy — the  sheriff  and  Cole — who  are  not  sued  in  this 
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action,  and  to  all  others  who  may  be  proved  to  have  acted  in 
concert  with,  or  participated  in  their  acts.  The  levy  of  the 
process,  it  is  true,  was  authorized  by  the  appellants,  when 
they  signed  the  bond  of  indemnity  ;  and,  to  a  certain  extent, 
all  of  them  may  be  considered  as  principals  in  the  trespass, 
if  such  it  be.  But  the  evidence  does  not  disclose  any  author- 
ity from  appellants  to  execute  the  writ  wantonly,  recklessly, 
or  with  circumstances  of  oppression  or  aggravation.  Unless 
such  authority  can  be  implied,  or  the  unlawful  acts  were  rat- 
ified, or  were  probably  consequent  on  the  making  of  such 
levy,  as  against  them,  under  the  circumstances,  compensatory 
and  not  exemplary  damages  would  be  the  measure  of  re- 
covery.—Law  of  Damages  (Field),  §§  86-88 ;  Rounds  v.  B. 
R.  Co.,  21  Amer.  Rep.  597. 

How  far  a  principal  is  liable  in  exemplary  damages  for  the 
acts  of  his  agent,  is  a  question  about  which  there  is  the 
utmost  contrariety,  and  not  a  little  confusion  of  authority. 
This  results,  we  think,  to  some  extent,  from  a  failure  to 
classify  the  cases,  many  of  which  have  been  decided  upon 
principles  of  public  policy.  The  rule  has  gradually  grown 
more  stringent  as  against  common  carriers,  and  especially 
railroad  co)npanies,  on  the  ground  that  public  policy,  and  the 
safety  of  the  travelling  public,  require  that  they  should  not 
only  exercise  the  highest  degree  of  care  in  the  conduct  of 
their  affairs,  but  should  even  "guarantee  that  none  of  their 
servants  should  commit  crimes." — Field's  Law  Dam.  §  87, 
note  (2);  Bigelow's  Lead.  Cases  on  Torts,  35.  Some  of  these 
cases  have  carried  the  rule  to  an  unreasonable  extent,  not 
justified  by- principle,  nor  required  by  necessity. —  C raker  v. 
R.  R.  Go.  (36  Wis.  657),  17  Amer.  R.  504 ;  Goddard  v.  R.  R. 
Go.  (57  Mo.  202),  2  Amer.  _R.  39.  _ 

The  following  language  is  used  in  Field's  Law  of  Damages, 
on  this  subject :  "To  hold  the  principal,  in  such  cases,  for 
exemplary  damages,  is  against  the  general  principles  of  the 
law  of  exemplary  damages,  and  violates  the  sense  of  justice." 
"Many  of  the  decisions,"  he  adds,  "are  not  clear  as  to  the 
basis  of  the  opinions  that  seem  to  support  the  doctrine  of 
liability  of  the  principal  to  exemplary  damages  in  such  cases. 
Of  course,  if  the  principal  has  employed  incompetent  agents, 
or  has  knowledge  of  their  incompetency,  or  knowingly  per- 
mits such  negligence  in  them,  it  would  make  him  a  party 
thereto ;  or,  if  he  indorses  such  acts  of  negligence  in  the 
agent,  he  might  properly  be  held  liable  in  case  of  injury 
therefrom,  for  exemplary  damages." — §  87.  It  is  added,  in 
Bigelow's  Lead.  Cases  on  Torts,  p.  35,  that  "the  negligence 
or  misconduct  of  an  agent,  for  which  the  cases  hold  the  prin- 
cipal liable,  probably  never  involves  any  deep  moral  turpitude. 
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If  the  conduct  of  the  agent  were  of  such  a  character,  the 
principal  would  not  be  held  liable." 

The  case  of  ''TJie  Amiable.  -Nancy"  3  Wheat.  446,  illustrates 
the  principle  in  question,  being  an  action  of  trespass  against 
the  owners  of  a  privateer,  for  an  illegal  and  wanton  seizure 
made  by  the  officers  and  agents  in  charge.  Mr.  Justice 
Stoey  held  them  liable  only  for  actual,  and  not  punitive 
damages,  using  the  following  language  :  "This  is  a  case  of 
gross  and  wanton  outrage.  The  honor  of  the  country,  and 
the  duty  of  the  court,  equally  require  that  a  just  compensa- 
tion should  be  made  to  unoffending  neutrals,  for  all  the  inju- 
ries and  losses  actually  sustained  by  them.  And  if  this  were 
a  suit  against  the  original  wrong-doers,  it  might  be  proper 
to  go  yet  farther,  and  visit  upon  them,  in  the  shape  of  exem- 
plary damages,  the  proper  punishment  which  belongs  to  such 
lawless  misconduct.  But  it  is  to  be  considered,  that  this  is 
a  suit  against  the  owners  of  the  privateer ;  they  are  innocent 
of  the  demerit  of  the  transaction.  Under  such  circum- 
stances, we  are  of  opinion  that  they  are  bound  to  repair  all 
the  real  injuries  and  personal  wrongs  sustained  by  the  libel- 
lants,  but  they  are  not  bound  to  the  extent  of  vindictive 
damages." 

In  the  case  at  bar,  there  is  no  evidence  showing  that  the 
appellants,  Mayer  and  Newhouse,  acted  with  any  want  of 
good  faith,  or  otherwise  than  in  the  honest  belief  that  plain- 
tiffs in  attachment  were  seeking  a  redress  of  lawful  rights  by 
lawful  means.  This  consideration  is  of  the  highest  import 
as  affecting  the  question  of  exemplary  damages.  The  agent 
selected  was  an  officer  of  the  law,  who  would  presumptively 
do  his  duty  only,  without  oppression,  aggravation,  or  excess 
of  authority.  How  far  the  participation  of  Cole  in  the  acts 
of  the  sheriff  .would  bind  Lienkauf  &  Strauss,  for  anything 
more  than  compensatory  damages,  depends  upon  the  extent 
of  his  authority  ;  and  this  would  be  a  matter  for  the  determi- 
nation of  the  jury,  uninfluenced  by  prejudice  or  passion,  un- 
der the  principles  of  law  above  enumerated. — Sterrett  v. 
Raster,  87  Ala.  366;  Sedgwick  on  Dam.,  pp.  506,  [528-9]  ; 
Hose  V.  Story,  1  Barr,  Penn.  St.  191. 

The  court  erred  in  giving  the  charge  under  consideration  ; 
and  for  this  the  judgment  of  the  Circuit  Court  must  be 
reversed. 

The  rule  stated  by  the  court,  as  to  the  proper  measure  of 
damages,  was  correct,  as  given  in  the  first  charge.  If  the 
jury  found  for  the  plaintiff,  the  least  amount  of  their  verdict 
must  have  been  the  value  of  the  goods  seized,  which  were  to 
be  estimated  at  the  time  of  the  trespass  ;  and  upon  this  in- 
terest should  be  calculated,  to  the  date  of  the  judgment.     It 
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was  not  permissible  to  reduce  or  mitigate  these  damages,  by 
deducting  the  expenses  of  the  wrong- doer  incurred  in  selling 
the  goods,  or  otherwise  in  perpetrating  the  tort  complained 
of.— Sedgw.  on  Damages  (6th  Ed.),  653  ;  23  Me.  272  ;  6  Watts 
&  Serg.  323. 

The  insolvency  of  Steiner  did  not  affect  the  validity  of  the 
sale,  nor  did  the  fact  that  the  goods  were  sold  on  credit. 
He  had  a  right  to  make  such  sale,  at  a  fair  and  reasonable 
price  ;  and  it  would  not  be  fraudulent,  unless  there  was  an 
intent  on  his  part  to  hinder,  delay,  or  defraud  his  creditors, 
and  this  intent  was  participated  in  by  the  vendee,  Morris. 
The  second  charge  given  by  the.  court,  as  tested  by  this 
principle,  was  correct, — Crawford  v.  Kirksey,  55  Ala.  282  ; 
Young  v.  Dumas,  39  Ala.  60  ;  Bump  on  Fraud.  Conv.  234-5. 

There  was  no  error  in  excluding  the  testimony  of  the  wit- 
ness who  proposed  to  prove  that  attachments  had  been 
levied  upon  other  goods  of  Steiner  which  were  claimed  by  a 
party  in  Selma.  This  evidence  was  irrelevant  to  the  issue 
submitted  to  the  jury. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Kirkland  v,  Trott. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Bedaration  explanatory  of  possession. — The  declaration  of  a  person  who 
is  in  possession  of  land,  to  the  effect  that  he  took  possession  as  the  agent  of 
another,  is  explanatory  of  the  nature  and  character  of  his  possession,  and  ad- 
missible evidence  as  a  part  of  the  res  gestae. 

2.  Denial  of  possession. —In  ejectment,  or  the  corresponding  statutory  ac- 
tion (Code,  §§  2959-69),  if  the  fact  of  possession  at  the  commencement  of  the 
suit  is  controverted,  the  plaintiff  must  show  that  the  defendant  dispossessed 
him,  or  was  in  actual  possession. 

3.  Proof  of  possession. — ^Possession  by  the  defendant,  when  controverted, 
may  be  proved  by  his  declarations  or  conduct :  if  he  refuses  to  surrender  the 
possession  on  demand,  not  denying  the  fact  of  possession,  but  resting  his  re- 
fusal on  a  denial  of  the  plaintiff's  right,  this  is  an  admission  of  possession, 
and  he  can  not  gainsay  it  when  sued. 

4.  Charge  requiring  explanation. — There  is  no  error  in  the  refusal  of  a  charge 
which,  though  it  asserts  a  correct  legal  proposition,  requires  explanation  to 
prevent  it  from  misleading  the  jury. 

Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Luther  E.  Smith. 
This  action  was  brought  by  David  H.  Trott,  against  David 
L.  Kirkland,  to  recover  an  undivided  half  interest  in  certain 
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town  lots  in  Livingston,  with  damages  during  their  deten- 
tion ;  and  was  commenced  on  the  3d  July,  1875.  The  de- 
fendant pleaded,  "  that  at  commencement  of  said  suit,  and 
for  a  long  time  prior  thereto,  he  was  not  in  possession  of  the 
premises  sued  for  ;"  and  issue  was  joined  on  that  plea.  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  de- 
duced title  to  the  premises  sued  for,  under  the  following 
deeds :  1st,  a  deed  from  S.  W.  Murley  and  wife  to  Mrs. 
Mary  Kirkland,  the  wife  of  William  Kirkland,  dated  April 
lObh,  1857,  and  conveying  the  entire  interest  in  the  premises 
with  covenants  of  warranty ;  2d,  a  deed  from  said  William 
Kirkland  and  wife  to  Robert  W.  Brewer,  dated  the  27th  De- 
cember, 1858,  and  conveying  the  said  premises  with  cove- 
nants of  warranty ;  3d,  a  deed  from  said  R.  W.  Brewer  to  P. 
G.  Nash  as  trustee,  dated  the  28th  December,  1858,  and  con- 
veying the  said  premises,  with  other  property,  to  said  Nash 
as  trustee,  for  the  benefit  of  D.  H.  Trott  and  William  Lock- 
ard,  as  sureties  for  said  Brewer  on  several  notes,  and  con- 
taining a  power  of  sale  if  default  should  be  made  by  Brewer 
in  the  payment  of  any  of  said  notes  at  maturity  ;  4th,  a  deed 
from  said  Nash  as  trustee  to  said  Trott  and  Lockard,  dated 
the  23d  January,  1863,  reciting  a  sale  of  the  property  pur- 
suant to  the  terms  of  the  deed  of  trust,  and  a  purchase  by 
Trott  and  Lockard  at  the  sale.  There  was  no  controversy 
as  to  any  of  these  deeds.  "  Said  P.  G.  Nash  testified,"  as  a 
witness  for  the  plaintiff,  "  that  each  of  the  aforesaid  grantors 
was  respectively  in  possession  under  their  deeds;  that  Le 
sold  the  premises  as  described  in  his  deed  ;  that  said  Trott 
(plaintiff)  paid  his  half  of  the  purchase-money,  and  William 
Lockard  paid  the  other  half,  and  that  he  put  them  in  pos- 
session." 

"  D.  H.  Trott,  plaintiff,  testified  that  previous  to  bringing 
this  suit,  and  on  the  morning  of  the  same  day,  he  went  and 
took  possession  of  an  undivided  half  interest  in  the  lands 
sued  for;  that  James  Cobbs  and  J.  L.  Scruggs  went  with 
him,  to  see  him  make  the  entry ;  that  he  then  returned  to 
his  office,  and  Charles  Hogan  came  to  his  office  soon  after- 
wards, and  told  him  that  he  had  taken  possession  of  the 
stable  and  lots  as  the  agent  of  D.  L.  Kirkland.  The  defend- 
ant moved  to  exclude  this  evidence,  because  he  (said  D.  L. 
Kirkland)  was  not  present ;  which  motion  the  court  over- 
ruled, and  the  defendant  excepted.  Witness  further  testi- 
fied, that  Hogan  told  him  he  could  not  come  on  any  part  of 
the  lots,  and  he  should  be  prosecuted  if  he  came  on  any  part 
of  the  lots ;  and  that  he  told  plaintiff,  also,  that  he  had 
locked  up  the  stables,  had  horses  there,  and  had  nailed  up 
the  house.  Witness  also  saw  a  negro,  some  time  afterwards 
Vol.  lxvl 
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during  the  dajj  knocking  on  the  stable  door  for  some  pur- 
pose ;  did  not  remember  having  any  conversation  with  de- 
fendant on  that  day  ;  that  Hogan  had  been  defendant's  agent 
or  clerk  before  that  time,  or  has  been  in  business  with  him* 
James  Cohbs  testified,  that  by  his  advice  plaintiff  entered  and 
took  possession  of  an  undivided  one-half  interest  in  the  lots 
sued  for,  in  company  with  J.  L.  Scruggs ;  that  the  entry  was 
made,  by  his  advice,  because  of  the  refusal  of  D.  L.  Kirk- 
land  to  allow  plaintiff  to  have  equal  possession  with  him  ; 
that  he  delivered  to  said  Kirkland  in  person,  on  that  day, 
July  2d,  1875,  a  written  demand  of  possession,  as  follows," 
setting  it  out  ;  "  that  Kirkland  took  the  demand,  and  went 
off  towards  the  office  of  Mr.  Thos.  Cobbs ;  that  said  Thos. 
Cobbs  and  A.  W.  Cockrell  afterwards  came  to  the  office  of 
witness,  which  was  also  plaintiff's  office,  looked  at  the  de- 
mand, threw  it  on  the  table,  said  that  Mr.  Trott  must  pursue 
his  legal  remedies,  but  would  make  no  further  answer,  and 
went  out ;  that  Kirkland  knew  what  the  demand  was,  and 
would  give  no  counsel ;  did  not  remember  whether  he  said 
he  was  in  possession  or  not,  but  he  did  not  deny  it,  and  said 
that  Trott  never  should  have  any  part  of  the  land  unless  he 
got  it  by  law ;  that  Kirkland  had  frequently  before  refused 
to  let  Trott  have  any  interest,  and  denied  that  he  had  any 
right  thereto  ;  that  he  did  not  speak  of  Hogan  being  in  pos- 
session ;  that  after  this,  during  the  same  day,  he  (witness) 
notified  Kirkland  that  Trott  had  entered  into  possession ; 
that  Hogan  afterwards  came  to  the  office  of  witness,  and 
told  Trott,  in  the  presence  of  witness,  that  he  had  taken  pos- 
session of  all  the  lots  sued  for  as  the  agent  of  Kirkland,  and 
that  Trott  must  not  come  on  the  lots,  and  that  he  would  be 
prosecuted  if  he  did — that  he  had  nailed  up  the  house,  and 
locked  up  the  stable.  Witness  went  out,  and  saw  a  negro 
knocking  on  the  stable  door  ;  and  witness  then  commenced 
this  suit  for  plaintiff. 

"  D.  L.  Kirkland,  the  defendant,  testified,  that  he  recol- 
lected Mr.  Cobbs  showing  him  a  paper,  but  he  did  not  read 
it,  and  could  not  say  whether  or  not  that  was  the  paper ; 
that  he  went  and  consulted  his  attorneys,  Major  Cobbs  and 
Mr.  Cockrell ;  that,  according  to  the  best  of  his  recollection, 
he  did  not  tell  Judge  Cobbs  that  he  was  in  possession  ;  that 
he  was  not  in  possession ;  that  he  had,  before  that  time, 
rented  the  stables  to  Hogan,  who  was  deputy-sheriff,  to  keep 
his  horses  there  ;  that  he  rented  to  Hogan  for  no  particular 
time  or  amount,  but  never  collected  any  rent  out  of  him  ; 
that  he  had  rented  it  to  drovers  occasionally,  but  frequently 
could  not  rent  it  at  all ;  and  that  he  had  only  collected  about 
'^^'^  rent  in  all." 
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"  The  foregoing  contains  all  the  evidence  that  was  before  , 
the  jury,  relating  to  the  possession  of  the  land.  After 
charging  the  jury  orally,  the  court  gave  the  following  charges, 
at  the  request  in  writing  of  the  plaintiff:  i.  'It  was  com- 
petent for  Hogan  to  state  how  he  held — whether  as  agent,  or 
not ;  and  if  he  stated  to  Trott  that  he  held  as  agent  for  Kirk- 
land,  and  that  was  true,  the  jury  must  find  for  plaintiff.' 
2.  '  If  the  jury  believe  that  Kirkland  put  Hogan  in  posses- 
sion, on  the  day  suit  was  brought,  to  defeat  I  rott,  after  de- 
mand and  refusal  to  let  Trott  into  equal  possession,  they 
must  find  for  plaintiff.'  3.  '  If  Kirkland  was  in  possession 
on  the  day  suit  was  brought,  the  jury  should  find  for  the 
plaintiff.'  4.  '  If  Hogan  had  possession  for  Kirklaud,  the 
jury  should  find  for  the  plaintiff.' "  To  each  of  these  charges 
as  asked,  except  the  first,  the  defendant  excepted ;  and  he 
requested  the  following  charge,  which  was  in  writing  :  "The 
constructive  possession  which  the  right  of  property  carries, 
as  distinguished  from  the  actual  possession  of  a  tenant,  is 
not  such  a  possession  as  the  law  requires  the  plaintiff  to 
show  in  the  defendant,  to  authorize  a  recovery  by  the  plain- 
tiff in  this  case."  The  court  refused  this  charge,  and  the 
defendant  excepted  to  its  refusal ;  and  he  now  assigns  its  re- 
fusal as  error,  together  with  the  affirmative  charges  to  which 
he  excepted,  and  the  admission  of  the  evidence  objected  to, 
as  above  stated. 

Thos.  Cobbs,  and  Snedecor  &  Cocerell,  for  appellant. 

Jas.  Cobbs,  and  Bragg  &  Thorington,  contra. 

BRICKELL,  C.  J. — 1.  It  seems  to  have  been  an  admit- 
ted fact,  that  Hogan  was  iu  actual  possession  of  the  prem- 
ises at  the  time  of  his  declaration  to  Trott  that  he  had  taken 
possession  as  the  agent  of  Kirkland.  The  declaration  was 
explanatory  of  the  nature  and  character  of  his  possession, 
and  was  admissible  as  part  of  the  res  gestce. — Bliss  v.  Win- 
ston, 1  Ala.  344 ;  Fontaine  v.  Beers,  19  Ala.  722. 

2.  The  only  plea  filed  was  a  disclaimer  by  the  defendant 
of  possession  of  the  premises  at  the  time  the  suit  was  com- 
menced ;  and  to  the  fact  of  possession  the  contention  in  the 
Circuit  Court  was  confined.  To  support  the  action  of  eject- 
ment, or  the  corresponding  statutory  real  action,  if  the  fact 
of  possession  at  the  commencement  of  suit  is  controverted, 
it  must  be  shown  that  the  defendant  dispossessed  the  plain- 
tiff, or  was  in  actual  possession. — Tyler  on  Ejectment,  472. 
Possession  may  be  shown  by  the  declarations  or  conduct  of 
the  defendant ;  and  if,  when  possession  is  demanded  of  the 
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■  defendant,  he  refuses  to  surrender,  not  placing  the  refusal  on 
the  ground  that  he  is  not  in  possessioa,  but  resting  it  upon 
a  denial  of  the  right  of  the  plaintiff,  this  is  sufficient  evi- 
dence of  possession. — Doe  v.  Taylor,  2  Stark.  535.  By  his 
own  acts  and  declarations,  he  induces  suit  against  him,  and 
he  can  not  be  permitted  subsequently  to  gainsay  them.  On 
the  day  before  suit  was  commenced,  the  defendant  was  in 
possession  ;  and  if  there  was  a  change  of  possession,  it  was 
after  possession  had  been  demanded  of  him  by  the  plaintiff, 
and  he  had  refused  to  surrender  it,  placing  his  refusal  solely 
on  a  denial  of  the  plaintiff's  right  and  title ;  saying,  through 
his  attorneys,  that  the  plaintiff  must  pursue  his  legal  reme- 
dies. It  would  be  a  fraud  on  the  plaintiff,  if  he  was  permit- 
ted to  defeat  a  suit  he  had  in  effect  invited,  if  he  was  now 
permitted  to  deny  that  he  had  possession.  Fair  dealing  re- 
quired him,  if  he  rested  his  refusal  on  the  ground  that  he 
was  not  in  possession,  so  to  have  stated. 

When  the  old  consent  rule  in  the  action  of  ejectment  was 
of  force,  the  defendant  specified  in  the  rule  the  part  of  the 
premises  of  which  he  was  possessed,  and  for  which  he  in- 
tended to  defend.  The  consequence  was,  that  the  plaintiff 
was  often  taken  by  surprise,  and  his  action  was  defeated  by 
the  disclaimer  of  possession  by  the  defendant.  To  avoid 
this  inconvenience,  the  statute  now  converts  the  plea  of  not 
guilty  into  an  admission  of  possession,  unless  the  defendant 
disclaims  on  the  record — states  distinctly  the  extent  of  his 
possession,  if  it  is  of  a  part  only  of  the  premises.  If  the 
disclaimer  is  of  possession  entirely,  it  can  not  be  accompa- 
nied by  the  plea  of  not  guilty. — Bernstein  v.  Humes,  60  Ala. 
582.  .  .         ,      , 

It  is  obvious,  in  view  of  the  undisputed  fact,  that  the  de- 
fendant did  not,  when  possession  was  demanded  of  him, 
deny,  but  tacitly  admitted  that  he  was  in  possession,  that 
there  is  no  error  in  the  several  instructions  given  the  jury, 
of  injury  to  him,  or  of  which  he  can  complain.  The  instruc- 
tion requested  and  refused  certainly  asserts  a  correct  legal 
proposition,  but  it  could  not  have  been  given  properly,  with- 
out explanation ;  and  there  is  no  error  in  refusing  instruc- 
tions requested,  which  require  explanation  to  prevent  them 
from  misleading  the  jury. 

The  judgment  is  affirmed. 
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Kilpatrick  v.  Pickens  County. 

Action  by  County,  on  Official  Bond  of  Tax-Collector. 

1.  Settlement  of  tooi-colledor's  accounts  with  Commissionera  Court ;  conclusive- 
ness of. — A  settlemeDt  of  the  accounts  of  a  tax-collector  with  the  Commission- 
ers Court  of  the  county,  and  a  discharge  or  receipt  in  accordance  with  the  set- 
tlement, are  prima  facie  correct,  and  impose  the  onus  of  proof  on  the  party 
who  afterwards  disputes  its  correctness  ;  but  it  is  not  conclusive. 

2.  Specific  objection  to  evidence. — An  objection  to  evidence,  on  a  single  speci- 
fied ground,  is  a  waiver  of  all  other  grounds  of  objection. 

3.  Reception  to  charges  given.  —An  exception  in  these  words,  <'  To  the  Ist,  2d 
and  3d  charges,  above  given  by  the  court,  the  defendants  then  and  there  ex- 
cepted," is  a  general  exception  to  all  the  charges,  and  not  a  specific  exception 
to  each  charge  separately  ;  and  if  any  one  of  the  charges  is  correct,  or  is  too 
favorable  to  the  party  excepting,  the  exception  can  not  prevail. 

4.  E.tceplion  to  refusal  of  charges  asked. — An  exception  in  these  words,  "De- 
fendants asked  the  following  charges  in  writing,  which  were  refused,  and  de- 
fendants then  and  there  excepted,"  is  a  general  exception  to  the  refusal  of  all 
the  charges  collectively,  and  not  to  the  refusal  of  each  charge  separately  ;  and 
if  any  one  of  the  charges  asserts  an  incorrect  legal  principle,  the  exception  can 
not  avail. 

Appeal  from  the  Circuit  Court  of  Pickens, 
Tried  before  the  Hon.  Luther  E.  Smith. 

Snedecor  &  CocKRELL,  for  appellants, 

L.  M.  Stone,  contra. 

STONE,  J. — The  present  suit  is  brought  to  recover  of  a. 
tax-collector  and  his  sureties  moneys  which  it  is  alleged  he 
has  been  allowed  by  a  former  Court  of  County  Commission- 
ers to  retain,  in  excess  of  the  commissions  allowed  him  by 
law,  for  collecting  the  taxes.  One  ground  of  defense  relied 
on  is,  that  a  former  Commissioners  Court  settled  with  him 
as  to  the  taxes  of  the  several  years  brought  in  question, 
allowed  him  credit  for  the  items  now  sued  for,  and  gave  him 
a  discharge.  We  can  not  assent  to  this  as  a  valid  defense. 
The  principle  settled  in  the  case  of  State,  ex  rel.  Weaver  v. 
Brewer,  61  Ala.  ,318,  is  a  full  answer  to  this  defense. 

A  succeeding  Court  of  County  Commissioners  cited  the 
said  Kilpatrick,  ex-tax-collector,  to  appear  before  them,  and 
settle  an  alleged  balance  due  from  him  to  the  county,  as  tax- 
collector.  He  did  appear,  by  himself  and  counsel.  There 
was  a  restatement  of  his  account,  charging  him  with  commis- 
sions allowed  him  by  the  preceding  court,  alleged  to  be  in 
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excess  of  lawful  charges.  This  sum  amounted  to  six  hun- 
dred dollars.  There  was  a  further  allej^ed  error  detected,  of 
one  hundred  and  sixty-five  97-100  dollars,  with  which  the 
court  proposed  to  charge  Kilpatrick.  He  consented  to  the 
last-named  correction,  and  paid  said  sura  to  the  county.  He 
refused  to  refund  the  six  hundred  dollars,  which  had  been 
previously  allowed  him.  Thereupon,  this  suit  was  brought 
against  the  tax-collector  and  his  sureties,  to  recover  said  six 
hundred  dollars,  and  interest  upon  it.  In  making  said  re- 
statement, the  Court  of  County  Commissioners  made  a  record 
of  their  proceedings,  and  of  the  account  as  corrected.  On 
the  trial  of  this  cause,  the  plaintiff,  after  introducing  the  tes- 
timony of  two  members  of  the  court,  offered  in  evidence  the 
record  of  said  corrected  account.  The  defendants  objected 
to  its  introduction,  "on  the  grounds,  that  the  matters  of  com- 
missions alluded  to  in  said  record  had  been  audited,  allowed 
and  passed  by  the  former  Commissioners  Court,  and  that  the 
books  containing  the  record  of  the  allowance  and  commis- 
sions, upon  said  settlements  with  said  former  court,  were 
burned,  and  the  said  sum  of  money  had  been  leceived  by  the 
said  defendant  as  his  commissions."  This  objection  to  the 
evidence,  on  a  specified  ground,  is  a  waiver  of  all  other 
grounds  of  objection. — 1  Brick.  Dig.  887,  §  1194.  The  speci- 
fied ground  of  objection,  as  we  have  shown  above,  is  not  well 
taken.  The  settlement  made  by  the  former  court  with  the 
tax-collector  was,  prima  facie,  correct,  and  cast  on  the  county 
the  onufi  of  proving  its  incorrectness.  It  was  not  conclusive, 
and  did  not  preclude  testimony  showing  its  incorrectness. 
State,  ex  rel.  Weaver  v.  B>eicer,  supra. 

There  were  three  affirmative  charges  given  by  the  court, 
numbered  1,  2,  3,  and  an  exception  to  them  in  this  language : 
"  To  the  1st,  2d  -and  3d  charges,  above  given  by  the  court, 
the  defendants  then  and  there  excepted."  This  is  but  a  gen- 
eral  and  single  exception  to  a  batch  of  charges,  and,  under 
our  rulings,  will  not  avail  to  reverse  the  judgment,  unless  each 
of  the  charges  is  faulty. — S.  &  N.  Railroad  v.  McLendon,  63 
Ala.  266  ;  Mayor,  &c.,  v.  Rumsey,  lb.  352.  Under  the  princi- 
ples we  have  declared  above,  the  first  of  the  three  charges 
was  too  favorable  to  the  defendants,  and  furnishes  no  ground 
for  reversal  at  their  instance. — BosiveUv.  Carlisle,  55  Ala.  254. 

The  defendants  asked  seven  separate  charges,  and  the  only 
exception  to  their  refusal  is  in  the  following  language  :  "De- 
fendants asked  the  following  charges  in  writing,  which  were 
refused,  and  defendants  then  and  there  excepted."  Without 
further  specification,  the  2d  of  the  charges  asked  states  the  con- 
verse of  the  rule  of  law  we  have  declared  above,  and  it  should 
not  have  been  given.     This  relieves  us  of  the  necessity  of  con- 
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sidering  the  remainiDg  six  charges ;  but  we  may  add  that,  in 
our  opinion,  no  one  of  them,  in  its  entirety,  asserts  correct 
legal  principles. 

Two  questions  involved  in  the  transactions  out  of  which 
this  litigation  grew,  are  not  so  presented,  as  that  we  can  con- 
sider them.  They  are,  first,  the  proper  mode  of  computing 
commissions  to  the  assessor  and  collector,  when  there  are 
both  a  general  and  a  special  tax  based  on  one  assessment ; 
and  the  second  question  is,  should  the  county  of  Pickens 
have  recovered  of  the  collector  the  excess  of  commissions  he 
paid  the  assessor  under  the  order  of  the  Court  of  County 
Commissioners. — See  Revenue  Law  of  1868,  sections  41  and 
59,  pp.  312,  316.  There  is  but  one  assessment,  and  one  col- 
lection. Compelling  the  collector  to  refund  what  he  paid  the 
assessor  under  the  decision  or  judgment  of  the  Court  of 
County  Commissioners,  is  a  hardship,  but  we  have  no  power 
to  relieve  it. 

The  judgment  is  affirmed. 


Tyree  v.  Parham's  Executor. 

Actum  for  Money  Paid,  by  Surety  against  Principals  Executor. 

1.  Secondary  evidence  ;  when  adrnis/'ion  is  error  without  injury. — The  admis- 
sion of  secondary  evidence  of  the  contents  of  a  judgment,  against  objection, 
is  error  without  injury,  when  the  judgment  has  already  been  properly  proved 
by  the  production  of  a  certified  copy. 

2.  Surety's  rirjht  of  set-off  or  retainer. — A  surety,  until  he  has  paid  the  debt 
for  which  he  is  liable,  has  no  claim  or  demand  available  as  a  set-off  against 
his  principal,  or  his  principal's  estate,  and  no  right  to  retain,  as  against  tho 
demand  of  the  principal's  executor  or  administrator,  moneys  in  his  hands  be- 
longing to  the  estate. 

3.  Commission-merchant ;  liability  for  interest. — A  factor,  or  commission-mer- 
chant, having  in  bis  hands  moneys  arising  from  the  sale  of  his  principals 
cotton,  is  liable  for  interest  on  the  balance  due.  after  demand  made  by  the 
principal  or  his  personal  representative  ;  but  not  until  demand  made,  if  he  has 
promptly  rendered  an  account  of  sales,  unless  a  special  usage  of  trade  is 
shown,  or  a  failure  to  remit  according  to  instructions.  (  WillUims  v.  McGon- 
nieo,  44  Ala.  627,  explained  and  limited.) 

4.  Charges  given,  but  not  -lo  indorsed. — When  charges  asked  are  given,  it  is 
the  imperative  duty  of  the  presiding  judge  to  so  indorse  them  (Code,  §  3109)  ; 
but  the  failure  to  do  so,  the  jury  being  permitted  to  take  them  without  such 
indorsement,  is  not  a  reversible  error,  when  no  exception  was  reserved  to  it 
before  the  jury  retired. 

5.  New  trial. — The  proceedings  had  on  a  motion  for  a  new  trial,  though 
incorporated  in  the  bill  of  exceptions,  are  no  part  of  the  record  proper,  are 
not  revisable,  and  can  not  be  considered  for  any  purpose. 

6.  Contents  of  bill  of  exceptions. — The  court  "takes  occasion  again  to  con- 
demn the  practico,  so  often  indulged,  of  incorporating  redundant  and  super-r 
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flaoas  matter  in  bills  of  exceptions,  thus  rendering  the  record  confused  and 
unnecessarily  voluminous.''  The  pleadings,  and  the  rulings  of  the  court 
thereon,  are  a  part  ot  the  record  proper,  and  should  not  be  set  out  in  the  bill 
of  exceptions  ;  nor  should  the  general  charge  of  the  court  be  set  out,  when 
not  excepted  to  ;  nor  should  the  cumulative  testimony  of  several  witnesses, 
when  substantially  the  same,  be  stated  at  length. 

Appeal  from  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  Luther  K  Smith. 

This  action  was  brought  by  Thomas  T.  Tyree,  against 
WilHam  T.  Parham,  as  the  executor  of  the  last  will  and  tes- 
tament of  Francis  Parham,  deceased,  and  was  commenced 
on  the  10th  September,  1875.  The  complaint  contained 
three  counts  ;  the  first  claiming  $6,278.81,  with  interest,  be- 
ing the  amount  of  a  judgment  which  the  plaintiff  had  paid 
as  the  surety  of  the  defendant's  testator ;  the  second  claim- 
ing the  same  amount  as  due  on  an  account  stated  ;  and  the 
third,  the  common  count  for  money  paid  by  plaintiff,  on  or 
about  the  11th  November,  1871,  at  the  instance  and  request 
of  defendant's  testator.  The  defendant  pleaded,  "  in  short 
by  consent,"  the  general  issue,  payment,  set-off,  and  the 
statute  of  non-claim  ;  and  the  cause  was  tried  on  issue  joined 
on  these  several  pleas.  The  bill  of  exceptions  purports  to 
set  out  all  the  evidence  introduced  on  the  trial,  but  it  is  un- 
necessary to  state  it  at  length.  The  judgment  paid  by  the 
plaintiff,  which  was  for  the  sum  of  $6,278.81,  was  recovered 
by  Washington  Moody,  in  the  Circuit  Court  of  said  county, 
on  the  3d  November,  1871,  against  George  W.  Parham,  Wil- 
liam F.  Parham,  and  said  Thomas  T.  Tyree  ;  and  was  paid 
by  the  plaintiff  in  this  action,  said  Tyree,  a  few  days  after  its 
rendition.  The  cause  of  action  in  that  case,  on  which  the 
judgment  was  founded,  was  a  promissory  note  for  over  $5,000, 
given  for  the  purchase-money  of  a  tract  of  land,  and  signed 
by  said  three  defendants  (George  W.  Parham,  William  F. 
Parham,  and  Tyree)  as  sureties  for  said  Francis  Parham, 
who  had  died  before  the  institution  of  the  suit.  William  F. 
Parham,  one  of  the  defendants  in  that  suit,  and  the  defend- 
ant in  this  suit  in  his  representative  character,  qualified  as 
the  executor  of  said  Francis  Parham's  will,  on  his  death  in 
1859,  and  was  relieved  by  the  will  from  giving  bond.  Tyree, 
the  plaintiff  in  this  suit,  was  a  factor  and  commission-mer- 
chant in  Mobile,  and  had  sold  cotton  for  Parham's  executor, 
and  collected  money  for  the  estate,  for  which  he  had  rendered 
an  account,  showing  a  balance  due  the  estate,  June  6,  1866, 
of  $4,894.55.  He  used  this  money  in  paying  the  judgment, 
and  paid  the  balance  (between  $1,200  and  $1,500)  with  his 
own  funds.  In  this  action,  though  the  complaint  claimed 
the  entire  amount  of  the  judgment  paid,  the  plaintiff  sought 
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only  to  recover  the  balance  paid  out  of  his  own  funds,  with 
interest ;  while  the  defendant  sought,  under  the  plea  of  set- 
off, to  charge  him  with  interest  on  the  moneys  in  his  hands 
belonging  to  the  estate,  and  a  judgment  for  the  balance  thus 
resulting.  Under  the  charge  of  the  court,  the  jury  allowed 
the  claim  for  interest,  and  returned  a  verdict  for  the  defend- 
ant, for  1460.43. 

On  the  trial,  the  plaintiff  first  read  in  evidence  a  certified 
transcript  of  the  judgment,  and  then  proved  his  payment  of 
it  as  above  stated,  the  cause  of  action  on  which  it  was 
founded,  and  the  relations  of  the  several  parties  to  the  note. 
He  testified  as  a  witness  for  himself,  among  other  things, 
"  that  said  George  W.  and  William  F.  Parham,  his  co-sure- 
ties on  said  note,  were  poor,  and  nothing  could  be  made  out 
of  them  by  law ;  that  the  estate  of  said  Francis  Parham  had 
no  effects  or  property,  except  the  land  purchased  by  said 
note  on  which  said  judgment  was  founded,  and  the  money 
($4,891.55)  in  plaintiff's  hands,  as  per  account  rendered  to 
the  executor  on  the  6th  June,  1866,  for  cotton  of  the  estate 
shipped  by  the  executor  after  the  death  of  said  Francis  Par- 
ham, and  sold  by  plaintiff  and  Jewell  &  Breitling  on  account 
of  said  executor ;  that  he  had  notified  the  executor,  the  de- 
fendant in  this  suit,  by  sendiog  him  account  of  sales  of  the 
cotton  sold,  and  also  of  the  moneys  collected,  as  soon  as  sold 
or  collected ;  that  he  also  rendered  the  executor  stated  ac- 
counts, a  correct  statement  of  which  is  attached  to  the  de- 
position of  Robert  Middleton,  who  was  his  book-keeper  at 
the  time  ;  that  he  had  never  used  any  of  the  money  belong- 
ing to  the  estate  of  said  Parham,"  but  carried  it  to  Eutaw  at 
one  time,  while  Moody's  suit  was  pending,  and  tendered  it  to 
Moody,  with  an  additional  sum  borrowed  for  the  purpose, 
and,  after 'Moody's  refusal  to  receive  it,  deposited  it  in  bank 
until  he  used  it  in  paying  Moody's  judgment ;  also,  "  that 
the  Parhams,  W.  F.  and  Geo.  W.,  told  him  not  to  trouble 
himself  any  further  about  Moody's  suit,  as  they  would  de- 
fend it ;  that  he  was  never  directed  to  pay  this  money  into 
court ;  that  the  executor  never  demanded  the  money  from 
him,  and  he  would  not  have  paid  over  the  money  to  him  if 
he  had,  as  he  was  not  a  responsible  man,  had  given  no  bond 
as  executor,  and  had  no  property  out  of  which  to  make  this 
amount  of  money."  The  tender  of  the  money  to  Moody,  as 
stated  by  plaintiff,  was  also  proved  by  his  attorney,  who 
made  it,  and  who  further  testified  that,  after  Moody's  refusal 
to  receive  the  money,  "  he  kept  it  locked  up  in  his  safe  for  a 
long  time,  and  it  remained  there  until  he  sent  it  to  the  plain- 
tiff at  Mobile ;"  also,  that  there  was  a  controversy  between 
Moody  and  the  parties  whom  he  had  sued  on  the  note,  as  to 
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•  the  amount  due,  and  a  suit  in  cliaucery  was  also  pending  at 
the  same  time,  involving  the  right  to  certain  credits  claimed 
by  the  defendants  ;  that  the  action  at  law  was  defended  until 
the  right  to  these  credits  was  determined,  when  the  defend- 
ants withdrew  their  defense,  and  judgment  was  then  rendered 
as  above  stated. 

"Plaintiff  having  rested  his  case,  defendant  introduced 
Geo.  W.  Parham,  who  testified,  that  he  was  present  in  Octo- 
ber, or  November,  1866,  on  the  day  the  money  was  tendered 
to  Moody  ;  that  he  heard  his  brother,  said  W.  F.  Parham,  a 
short  time  alter  the  money  was  refused  by  Moody,  demand 
of  said  Tyree  the  money  in  his  hands  belonging  to  the  estate 
of  Francis  Parham,  and  Tyree  refused  to  give  it  up  to  him  ; 
that  he  and  Berry  then  went  over  to  the  clerk's  office,  and 
took  a  memorandum  of  the  amount  claimed  by  Moody,  and 
Berry  set  it  down  on  a  piece  of  paper  ;  and  the  witness  here 
produced  a  piece  of  paper,  which  he  said  was  in  Berry's 
handwriting,  with  the  following  memorandum  on  it :  '  Arn't 
judgment,.  Nov.  1st,  1871,  $6,278.84  ;  costs  yet  to  be  added,  sup- 
posed to  be  less  than  $100.'  Plaintiff  objected  to  the  witness 
using  or  referring  to  said  memorandum  for  any  purpose ; 
but  the  court  ruled  that  the  witness  might  use  or  refer  to  it, 
but  only  as  a  memorandum  to  refresh  his  recollection  as  to 
the  date  or  amount  of  the  judgment ;  to  which  ruling  plain- 
tiff excepted."  This  witness  further  testified  that,  on  an- 
other occasion,  he  heard  his  brother,  said  W.  F.  Parham, 
demand  of  plaintiff  the  money  in  his  hands  belonging  to  the 
estate,  "saying  that  he  wanted  to  put  in  the  plea  of  tender 
to  the  suit  of  Moody,  and  must  have  the  money  ;"  also,  "that 
no  money  could  have  been  made  by  law  out  of  him  or  said 
W.  F.  Parham."  The  defendant  also  testified,  as.a  witness 
•for  himself,  that  he  had  several  times  demanded  the  money 
of  plaintiff,  and  told  him  he  wanted  to  use  it  in  pleading  a 
tender  to  Moody's  suit,  and  that  the  plaintiff  would  not  let 
him  have  it ;  but  he  did  not  recollect  that  George  W.  Par- 
ham was  present  when  either  demand  was  made.  It  was 
further  proved,  that  Moody's  suit  on  the  note  was  com- 
menced on  the  28th  March,  1867 ;  and  the  attorney  for  the 
defendants  in  that  case,  employed  by.the  Parhams,  testified 
that  there  was  really  no  defense  in  that  case -that  the  only 
object  was  to  postpone  the  trial  until  the  decision  of  the 
chancery  suit ;  and  "  that  he  had  in  a  plea  of  tender,  but 
could  not  maintain  it,  as  they  had  never  brought  any  money 
into  court." 

"  The  court  gave  a  general  charge  to  the  jury,  which  was 
not  excepted  to.  The  plaintiff  asked  the  court,  in  writing, 
to  give   the   following   charges,  which   were   given."     (The 
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charges  here  set  out  are  numbered  from  one  to  eight  con-  _ 
seeutively.)  "  The  court  further  charged  the  jury,  that  they 
were  to  consider  the  general  charge  of  the  court  in  connec- 
tion with  the  several  charges  handed  them,  and  which  they 
were  permitted  to  take  out  with  them ;  that  the  charges  re- 
fused would  not  be  given  to  them  to  take  out.  The  plaintiff 
asked  the  court,  also,  to  give  the  following  charges,  which 
were  refused,  and  plaintiff  excepted  :  '  9.  If  Tyree,  as  fac- 
tor, had  money  in  his  hands  of  the  estate  of  Francis  Par- 
ham,  and  if  the  jury  believe  that  at  that  time  he  was  sued 
as  the  surety  of  Francis  Parham,  then  Tyree  had  a  right  to 
hold  on  to  said  money  to  await  the  end  of  that  suit ;  and  if 
he  did  not  use  it,  and  make  interest  out  of  it,  he  is  not  liable 
for  interest.'  '10.  It  the  jury  believe  that  Tyree,  with 
others,  was  liable  in  a  large  amount  on  a  note  as  the  sure- 
ties of  Francis  Parham,  deceased,  and  that  there  was  not 
sufficient  money  or  assets  belonging  to  the  estate  of  Francis 
Parhafc  to  pay  said  debt ;  and  if  the  jury  believe  that  Tyree 
was  the  only  responsible  man  on  the  note,  and  money  be- 
longing to  the  estate  of  Francis  Parham  came  into  his  hands 
while  so  liable ;  then  Tyree  had  a  right  to  liold  on  to  said 
money,  and  he  was  under  no  legal  obligation  to  pay  it  over 
to  W.  F.  Parham  on  his  demand,  and  was  not  liable  for  in- 
terest because  he  refused  to  pay  it  over  to  him.'  The  de- 
fendant then  asked  the  following  charge  in  writing,  which 
was  given,  and  plaintiff  excepted  :  '  If  the  jury  believe,  from 
the  evidence,  that  Tyree  defeated  the  plea  of  tender,  by  his 
refusal  to  pay  over  the  money  to  the  administrator,  then  he 
is  responsible  for  interest  from  the  time  of  his  refusal.' 

"  The  jury  having  returned  a  verdict  for  the  defendant,  the 
plaintiff  afterwards  discovered  that  the  following  charges, 
which  had  been  asked  for  by  the  plaintiff  in  writing,  had 
been  handed  by  the  court  to  the  jury  without  any  indorse- 
ment thereon,  either  given  or  refused  ;"  setting  out  three 
charges,  numbered  11,  12,  and  13  ;  "  whereupon,  the  plaintiff 
entered  a  motion  for  a  new  trial,  on  the  following  grounds : 
1st,  because  the  verdict  was  not  authorized  by  the  evidence, 
under  the  charge  of  the  court ,  2d,  because  several  of  the 
charges  asked  by  the  j:)laintiff  were  permitted  to  go  to  the 
jury  without  any  indorsement  by  the  presiding  judge,  either 
as  given  or  refused,  and  though  they  were  intended  to  have 
been  given  by  the  court,  the  jury  refused  to  consider  them 
as  given.  In  support  of  this  motion,  the  plaintiff  introduced 
as  a  witness  one  of  the  jurors  who  tried  the  case,  and  who 
testified,  that  he  understood  the  court  to  say,  that  the  jury 
would  consider  only  those  charges  indorsed  given  ;  that  they 
saw  there  charges  which  were  not  indorsed,  but,  under  the 
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instructions  of  the  court,  he  did  not  consider  them.  The 
'clerk  of  the  court,  who  was  sworn  as  a  witness;  testified,  that 
he  understood  the  court  just  as  the  juror  did.  Two  attor- 
neys for  the  defense  testified,  that  they  understood  the  court 
to  say  that  the  charges  he  gave  them  — that  is,  handed  to 
them — were  the,  charges  they  were  to  consider  as  given* 
The  court  stated  that  such  was  also  his  recollection,  and 
overruled  the  motion  for  a  new  trial.  This  was  all  the  evi- 
dence on  this  point.  And  now  comes  the  plaintifi'  in  open 
court,  and  tenders  this  his  bill  of  exceptions,"  &c. 

The  errors  now  assigned  are,  the  admission  of  the  evidence 
objected  to,  to  which  exception  was  reserved ;  the  refusal  of 
the  charges  asked  by  the  plaintiff;  the  charge  given  at  the 
instance  of  the  defendant ;  the  failure  to  indorse  the  11th, 
12th,  and  13th  charges  asked  by  the  plaintiff,  as  given,  or  as 
refused  ;  and  allowing  said  charges  to  go  to  the  jury,  without 
any  indorsement  showing  whether  they  were  given  or  refused. 

Thos.  W.  Coleman,  for  appellant. — The  witness  ought  not 
to  have  been  allowed  to  use  the  memorandum  for  any  pur- 
pose, as  it  was  not  written  by  him,  nor  did  he  see  it  written. 
Beddo  V.  Smith,  Minor,  397 ;  2  Phil.  Ev.,  C.  &  H.  Notes  by 
Edwards,  916,  924.  The  judgment  had  already  been  proved, 
and  the  memorandum  was  only  intended  to  sustain  the  credit 
of  the  witness  on  other  points,  as  to  which  he  was  contra- 
dicted ;  and  therein  lies  the  injury  resulting  from  its  erroneous 
admission.  Under  the  facts  shown  by  the  record,  the  plaintiff 
had  a  right  to  retain  the  moneys  in  his  hands,  belonging  to  the 
estate  of  Francis  Parham,  until  it  could  be  used  in  payment 
of  the  debt  for  which  he  was  bound  as  surety  for  Parham. 
The  other  sureties  were  insolvent,  and  the  executor,  who  was 
one  of  the  sureties,  had  no  bondsmen.  The  amount  due  to 
Moody  was  controverted,  and  the  money  could  not  be  paid 
to  hjm  until  the  amount  due  was  judicially  ascertained.  The 
retention  of  the  money,  under  these  circumstances,  was  the 
dictate  of  prudence,  and  was  a  legitimate  exercise  of  the 
right  of  self-preservation ;  and  the  retention  of  the  money 
being  authorized,  there  was  no  liability  for  interest  on  it. 
Sims  d  Hollis  v.  Wallace,  6  B.  Monroe,  411 ;  1  Dev.  Eq.  (N. 
C.)  151 ;  2  Ih.  31 ;  26  Ala.  729 ;  36  Ala.  716 ;  McKnight  v. 
Bradley,  10  Kich.  Eq.  (S.  C.)  569.  When  a  factor  sells  the 
goods  of  his  principal,  and  duly  notifies  the  principal  of  the 
sale,  he  can  only  await  instructions,  and  is  not  liable  for 
interest  in  the  meantime. — 7  Ala.  340;  21  Ala.  378;  1  Ala. 
121 ;  6  Porter,  46  ;  Story  on  Agency,  33-5,  110-13  ;  3  Abbott's 
Digest,  i32,  §§  52-4;  3  Clinton's  Digest,  2776,  §§298-9; 
8  Barbour,  377.     As  to  the  charges  asked  by  plaintiff,  and 
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given  by  the  court,  but  not  so  indorsed,  the  bill  of  exceptions 
shows  a  plain  violation  of  an  imperative  duty  imposed  by 
statute.— Code,  §  3109  ;  43  Ala.  32  ;  Eiland  v.  State,  5'2  Ala. 
That  this  error  worked  injury  to  the  plaintiff,  is  shown  by 
the  testimony  of  the  juror  on  the  motion  for  a  new  trial,  as 
set  out  in  the  record. 

W.  P.  Webb,  and  W.  Coleman,  contra. — Until  Tyree  paid 
the  money  to  Moody,  he  had  no  claim  against  the  estate  of 
Parham,  his  deceased  priucipal,  and  no  right  to  retain  tiie 
money  in  his  hands  against  his  contingent  liability. — Stnll- 
loorth  V.  Preslar,  34  Ala.  505  ;  Sanders  v.  Watson,  14  Ala.  199 ; 
Foster  v.  Trustees,  3  Ala.  302.  Parham's  executor  had  the 
exclusive  right  to  demand  the  money,  and  the  refusal  to  pay 
it  to  him  rendered  plaintiff  liable  to  pay  interest  on  it  after 
the  demand.— 44  Ala.  627 ;  46  Ala.  286  ;  1  Brickell's  Digest, 
932,  §  2  i4.  The  admission  of  the  memorandum  made  by 
Berry,  if  erroneous,  could  have  worked  no  injur}^  since  the 
amount  and  contents  of  the  judgment  had  already  been 
proved  by  a  certified  copy.  The  proceedings  had  on  the 
motion  for  a  new  trial  are  not  revisable.  The  charges  given, 
but  not  indorsed,  might  have  been  refused  without  error. 

SOMERYILLE,  J.— The  testimony  of  the  witness  George 
W.  Parham,  in  which  he  was  permitted  to  state  to  the  jury, 
from  a  written  memorandum,  the  date  and  amount  of  the 
judgment  in  favor  of  Moody,  was  objectionable  only  on  the 
ground  that  it  was  secondary  evidence,  and  carried  on  its 
face  the  indication  that  better  evidence  remained  behind  of 
the  existence  and  contents  of  such  record.  And  while  the 
judgment  itself,  or  a  copy  properly  certified  by  an  authorized 
officer,  one  sworn  to,  or  exemplified,  was  the  only  primary 
evidence,  the  admission  of  the  secondary  proof  could  work 
no  possible  iujury  to  appellant,  in  as  much  as  a  copy  of  the 
judgment  had  already  been  introduced  in  proper  form. 

We  are  of  opinion  that  the  appellant,  Tyree,  had  no  right 
to  retain  the  money  in  his  hands,  belonging  to  the  estate  of 
Francis  Parham ^  alter  the  payment  of  it  was  demanded  by 
the  executor.  A  surety,  until  he  actually  pays  the  debt  of 
his  principal,  has  no  available  demand  against  him,  or  his 
estate,  which  can  be  used  as  a  set-off.  His  right  of  action 
against  the  principal  commences  only  with  his  payment  or 
satisfaction  of  the  debt  for  which  he  stands,  bound  as  surety. 
Waterman  on  Set-off,  §  88  ;  Stallivorth  v.  Preslar,  34  Ala.  505. 
Whether  a  court  of  equity  might  not  intervene,  where  the 
principal  was  insolvent,  on  a  proper  case  being  made  by  the 
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surety,  is  a  question  not  here  presented  for  our  consideration. 
Sims  V.  Wallace,  6  B.  Monroe,  412. 

Appellant  was,  therefore,  liable  for  interest  on  the  moneys 
in  his  hands,  from  the  date  of  the  demand  made  on  him  by 
the  executor  of  Francis  Parham.  Being  a  commission-mer- 
chant and  cotton-factor,  he  held  the  funds  of  the  testator, 
proceeding  from  the  sale  of  his  cotton,  as  a  mere  agent,  or 
bailee,  subject  to  his  order  on  demand.  He  had  promptly 
rendered  a  statement  of  the  account  of  sales,  and  had  even 
kept  the  money  in  bank  on  deposit,  separate  from  his  own ; 
thus  exercising  a  greater  degree  of  care  than  the  law  exacted 
of  him  in  this  particular  regards  Had  no  demand,  under 
these  circumstances,  been  made  by  one  authorized  to  sue  for 
the  money,  no  liability  for  interest  would  have  been  incurred. 
Interest  commenced  to  accrue,  and  was  payable,  only  from 
the  date  of  such  demand. — Irn/ersoll  v.  Campbell,  46  Ala.  282  ; 
Gunn  V.  Howell,  35  Ala.  144.  The  rule  of  duty  governing  in 
such  cases  is  properly  stated  as  follows,  in  Edwards  on  Fac- 
tors and  Brokers,  §  91  :  "  He  [the  factor]  is  bound  to  render 
an  account,  within  a  reasonable  time,  without  being  called  on 
to  do  so ;  but  he  is  at  liberty  to  wait  for  instructions  as  to 
the  mode  of  remitting  or  payiug  over  money  belonging  to  the 
principal.  For  it  is  settled,  that  an  action  can  not  be  main- 
tained against  him,  for  money  had  and  received,  without 
showing  either  a  demand,  or  a  failure  to  remit  pursuant  to 
instructions  ;  or  that,  according  to  the  course  of  the  business, 
it  was  his  duty  to  remit  without  waiting  for  instructions." 
Cooley  V.  Beits,  24  Wendell,  203 ;  Jellison  v.  Lafonta,  19 
Pick.  244. 

The  proposition  enunciated  in  the  second  head-note  of 
Williams  v.  McGonnico,  44  Ala.  627,  that  a  commission-mer  - 
chant  is  liable  for  interest  on  a  balance  in  his  hands  in  favor 
of  his  principal,  in  the  absence  of  some  contract  or  usage  of 
trade  to  the  contrary,  is  not  universally  correct.  In  the  opin- 
ion of  Saffold,  J.,  on  an  application  for  rehearing  in  the 
same  case,  it  was  not  only  expressly  doubted,  but  the  point 
was  held  not  to  have  been  raised  by  the  record  for  decision 
in  the  first  instance. 

The  appellant's  counsel  insist  that  the  three  charges,  given 
at  his  (the  plaintiff's)  request,  should  have  been  indorsed 
"give7i"  by  the  presiding  judge,  and  signed  by  him,  as  required 
by  section  3109  of  the  Code  of  1876 ;  and  that  it  was  error 
to  permit  them  to  go  to  the  jurj',  without  such  indorsement 
and  signature  ;  from  which,  it  is  argued,  that  injury  may  be 
presumed.  As  this  statute  has  been  held  to  be  mandatory, 
and  not  simply  directory,  the  duty  of  the  circuit  judge  is 
plainly  designated  by  its  peremptory  provisions. — Miller  v. 


432  SUPEEME  COUET  [Dec.  Term, 

[Connerly  &  Go.  v.  Planters*  &  Merchants'  Ins.  Co.] 

Hampton,  37  Ala.  342.  But  the  record  presents  no  exception 
to  his  action,  which  raises  any  question  for  the  consideration 
of  this  court.  There  was  no  objection  interposed,  at  the 
proper  time,  to  the  action  of  the  court  in  allowing  the  charges 
to  go  to  the  jury,  in  the  form  in  which  they  were  ;  and  it  was 
the  irremediable  misfortune  of  the  plaintiff,  that  the  discov- 
ery was  not  made  in  time  for  such  objection,  which  should 
have  been  before  the  jury  left  the  bar. — City  Council  v.  Gil- 
mer, 33  Ala.  116 ;  38  Ala.  514. 

The  proceedings  had  on  the  motion  for  a  new  trial,  based 
on  this  ground,  are  properly  no  part  of  the  record  in  the 
cause,  are  not  revisable  on  error,  and  can  not  be  looked  to 
by  the  appellate  court  for  any  purpose  whatever. — 2  Brick. 
Dig.  296,  §  1,  cases  cited. 

We  take  occasion  here  again  to  condemn  the  practice,  so 
often  indulged,  of  incorporating  redundant  matter  in  bills  of 
exceptions,  thus  rendering  the  record  confused-and  unneces- 
sarily voluminous.  It  is  desirable  that  the  bill  should  state 
only  "the  point,  charge,  opinion  or  decision,  tvherein  the  court 
is  supposed  to  err,  with  such  a  statement  of  tlie  facts  as  is 
necessary  to  make  it  intelligible." — Code,  1876,  §  3108.  It  is 
unnecessary  to  set  out  the  general  charge  of  the  court,  if  un- 
excepted  to,  as  it  can  cure  no  error  committed  in  the  improper 
giving  or  refusal  of  a  charge  requested  by  either  party.  It 
is  equally  so,  to  load  the  record  with  the  cumulative  testi- 
mony of  witnesses  who  repeat  in  substance  the  same  facts. 
And  the  habit  of  incorporating  the  pleadings  and  rulings  of 
the  court  on  demurrers  in  the  bill  of  exceptions,  is  improper, 
and  should  be  discouraged.  Such  matters  need  be  shown 
by  the  record  alone,  apart  from  the  bill. 

The  rulings  of  the  Circuit  Court  are  in  conformity  with 
these  views,  and  its  judgment  is  affirmed. 


Connerly  &  Co.  v.  Planters'  &  Mer- 
chants' Insurance  Company. 

Action  on  Promissory  Notes,  by  Assignee  against  Makers. 

1.  Discontinuance  as  to  one  of  several  defendants. — In  an  action  ex  contraclu 
against  two  or  more  defendants,  one  of  whom  pleads  non  est  faclum,  or  other 
matter  of  discharge  personal  to  himself,  the  plaintiflf  may  enter  a  discontin- 
uance as  to  him,  without  affecting  his  right  to  proceed  to  judgment  against 
the  others. 
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2.  Promissory  note ;  presentment  or  demand  of  payment .  —When  a  negotiable 
promissory  note  is  made  payable  at  a  particular  place,  the  primary  duty  of  the 
maker  is  to  make  payment  at  the  time  and  place  appointed,  though  the  note 
may  have  been  transferred  or  assigned  by  the  payee;  and  the  failure  or  laches 
of  the  holder  in  making  presentment,  or  demanding  payment,  does  not  relieve 
the  maker  from  liability,  unless  continued  until  a  recovery  is  barred  by  the 
statute  of  limitations. 

3.  Accommodation  paper  ;  notice  oj  non-payment  to  maker. — When  a  negoti- 
able promissory  note  is  made  for  the  accommodation  of  the  payee,  without 
any  consideration  moving  from  him  to  the  maker,  if  that  fact  casts  on  the 
holder  the  duty  of  giving  notice  of  non-payment  to  the  maker,  it  must  be 
shown  that  he  knew  the  lact  at  the  time  of  the  maturity  of  the  note. 

4.  ,Fresentment  for  payment :  ichen  necessary,  and  effect  of  failure.— Yf  hen  & 
negotiable  promissory  note  is  made  payable  at  a  particular  place,  presentment 
at  that  place,  on  the  day  of  maturity,  is  not  necessary  to  fix  the  liability  of  the 
maker;  but,  if  he  was  there  in  readiness  to  pay,  or  had  deposited  funds  there 
to  meet  it,  and  loss  ensued  to  him  from  the  failure  to  present  it,  this  might  be 
matter  of  defense. 

5.  Liability  of  maker  of  accommodation  paper. — When  a  negotiable  note  is 
made  for  the  accommodation  of  the  payee,  and  is  left  with  him,  to  be  used  in 
the  general  transaction  of  his  business,  it  has  no  vitality  while  it  remains  in 
his  possession ;  but,  when  negotiated  by  him,  it  stands  on  an  equality  with 
other  commercial  paper,  and  the  maker  is  bound  primarily  and  uncondition- 
ally for  its  payment. 

6.  Same. — If  such  note  was  not  made  for  any  special  purpose,  and  there 
was  no  restriction  on  its  use  by  the  payee,  the  title  and  rights  of  the  holder,  as 
against  the  maker,  would  not  be  affected  by  the  fact  that  he  acquired  it  from 
the  payee  after  maturity,  and  with  knowledge  of  the  relation  existing  between 
the  payee  and  the  maker. 

7.  Negotiable  paper  ;  transfer  as  collateral  security. — The  rule  has  been  long 
settled  here — "so  long  that  it  can  not  be  departed  from  without  disturbing 
transactions  it  may  have  influenced" — that  a  holder  of  negotiable  paper  as 
collateral  security  for  a  pre-existing  debt  is  not  a  bona fideholdev  for  value,  nor 
entitled  to  protection  against  equities  and  defenses  existing  between  prior  par- 
ties, of  which  he  had  no  notice. 

8.  Same;  rights  of  holder. — The  holder  of  negotiable  paper,  acquiring  it 
before  maturity,  in  the  ordinary  course  of  business,  is  presumed  to  have 
acquired  it  for  a  valuable  consideration;  but,  when  illegality,  want  or  failure 
of  consideration,  or  bad  faith  in  giving  it  circulation  is  shown,  the  holder 
must  prove  that  he  acquired  it  before  maturity,  and  for  a  valuable  considera- 
tion— that  is,  by  the  payment  of  money,  or  other  thing  of  value,  or  by  the 
postponement  or  surrender  of  some  legal  right,  or  by  changing  his  position 
in|8ome  respect  for  the  worse . 

9.  Charge  to  jury  on  part  of  evidence. — When  the  evidence  presents  the  case 
in  two  different  aspects,  the  court  may,  without  error  or  impropriety,  instruct 
the  jury  as  to  the  law  applicable  to  one  of  those  aspects,  or  under  one  hy- 
pothesis, without  noticing  the  other;  and  if  injury  is  apprehended  from  such 
instructions,  the  party  may  guard  against  it  by  requesting  additional  or  ex- 
planatory instructions. 

Appeal  from  the  Circuit  Court  of  Pickens. 

Tried  before  the  Hon.  Luther  B.  !Smith. 

This  action  was  brought  by  the  Planters'  and  Merchants' 
Mutual  Insurance  Company  of  Mobile,  a  domestic  corpora- 
tion, against  Henry  Connerly  and  Catherine  Connerly,  as 
partners  doing  business  under  the  firm  name  of  H.  Connerly 
&  Co.;  and  was  commenced  on  the  26th  August,  1875.  The 
action  was  founded  on  two  promissory  notes,  executed  by 
said  H.  Connerly  &  Co.  as  makers,  payable  to  the  order  of 
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R.  &  P.  A.  Weaver,  and  transferred  by  them  to  the  plaintiff; 
one  being  for  the  sum  of  $1,083.76,  dated  the  19th  May,  1873, 
and  payable  on  the  9th  January,  1874,  at  the  National  Com- 
mercial Bank  of  Mobile ;  and  the  other  for  $1,197.83,  dated 
the  20th  January,  1874,  and  payable  sixty  days  after  date,  at 
the  Deposit  Savings  Association  of  Mobile  ;  and  each  con- 
tain'ing  an  indorsement  by  said  R.  &  P.  A.  Weaver  in  these 
words  :  "Protest  and  notice  of  protest  waived."  The  com- 
plaint contained,  also,  the  common  money  counts.  A  special 
plea  of  non  est  factum  was  interposed  by  Catherine  Connerly, 
denying  that  the  notes  were  signed  by  her,  or  by  any  one 
authorized  by  her ;  and  the  evidence  on  the  trial  disclosing 
the  fact  that  she  was  not  a  member  of  the  firm  of  Connerly  & 
Co.  at  the  time  the  notes  were  executed,  the  plea  was  admit- 
ted by  the  plaintiff,  as  the  judgment  entry  recites,  "and  the 
action  dismissed  as  to  her,  by  leave  of  the  court."  Two 
special  pleas  were  interposed  by  H.  Connerly ;  the  first 
alleging  that  the  two  notes  were  made  by  said  H.  Connerly 
&  Co.  for  the.  accommodation  of  said  R.  &  P.  A.  Weaver, 
without  any  consideration  moving  from  them  to  the  makers, 
of  which  fact  plaintiff  had  notice  ;  that  the  notes  were  depos- 
ited by  said  R.  &  P.  A.  Weaver  with  plaintiff,  as  collateral 
security  for  a  pre-existing  indebtedness  ;  and  that  after  the 
maturity  of  said  notes,  upon  a  new  and  valuable  considera- 
tion moving  from  said  payees  to  plaintiff,  the  payment  and 
collection  of  said  notes  was  postponed  by  plaintiff  without 
the  consent  of  said  Connerly  &  Co.  The  second  plea  alleged, 
that  said  notes  were  signed  by  Connerly  &  Co.  solely  for  the 
accommodation  of  said  R.  &  P.  A.  Weaver,  and  as  sureties 
for  them,  and  witho^it  any  coDsideration,  "all  of  which  was 
within  the  knowledge  of  plaintiff;  and  that  said  notes,  at  the 
time  of  their  maturity,  and  at  no  other  time,  were  ever  pro- 
tested ;  and  defendants  had  no  notice  of  any  protest,  and  no 
notice  whatever  that  plaintiff  held  said  notes,  until  more  than 
twelve  months  after  they  became  due."  Issue  was  joined 
on  each  of  these  pleas,  and  a  trial  by  jury  had,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff,  for  $1,765.38. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
read  in  evidence  the  notes  on  which  the  suit  was  founded, 
and  then  introduced  said  H.  Connerly  as  a  witness,  who  testi- 
fied that  he  alone  did  business  under  the  name  of  H. 
Connerly  &  Co.,  since  the  death  of  his  former  partner,  who 
was  his  nephew  ;  and  the  suit  was  thereupon  dismissed  as 
to  Catherine  Connerly,  as  above  stated.  Said  witness  testi- 
fied, on  cross-examination,  "that  his  business  was  that  of  a 
general  merchandizing  character,  selling  groceries,  dry-goods, 
&c.,  and  buying  cotton,  at  Vienna  in  said  county  of  Pickens  ; 
Vol.  liivL 


1880.]  OF  ALABAMA.  435 

[Connerly  &  Co.  v.  Planters'  &  Merchants'  Ins.  Co.] 

that  he  had  long  known  R.  &  P.  A.  Weaver,  who  formerly 
lived  in  his  neighborhood  ;  that  they  were  commission-mer- 
chants in  Mobile,  up  to  March  26,  1876,  when  they  failed ; 
that  he  had  been  a  patron  of  their  house,  to  some  extent,  for 
several  years,  but  did  most  of  his  business  with  another 
house  in  Mobile ;  that  he  owed  said  Weavers  nothing  at  the 
date  of  said  notes,  and  has  owed  them  nothing  since ;  that 
he  signed  said  notes,  as  an  accommodation  maker,  at  the  re- 
quest of  said  Weavers,  and  took  from  them  a  receipt,  or 
statement,"  which  he   produced,   and   which   was  in  these 
words :     "  Eeceived,  Mobile,  May  19, 1873,  from  H.  Connerly 
&  Co.  $2,281.59,  in  full  payment  of  two  notes  of  this  date, 
drawn  by  them  in  our  favor,  as  follows,"  describing  the  notes ; 
"  which  said  notes  are,  it  is  agreed  and  understood,  merely 
given  by  H.  Connerly  &  Co.  to  R.  &  P.  A.  Weaver  as  accom- 
modation notes,  and  are  not  understood  by  either  party  to 
indicate  any  indebtedness  on  the  part  of  said  H.  Connerly  • 
&  Co.  to  said  R.  &  P.  A.  Weaver."     Said  witness  "  further 
testified,  that  he  did  not  know  what  said  Weavers  ever  did 
with  said  notes,  until  after  their  failure,  and  more  than  six- 
teen months  after  the  maturity  of  said  notes ;  that  he  was 
notified  by  letter  from  plaintiff  that  said  corporation  held 
and  claimed  said  notes ;  that  the  note  falling  due  on  the 
8-llth  of  December,  1873,"  one  of  the  notes  described  in  the 
receipt,  "  was  renewed  on  the  20th  May,  1874,  at  sixty  days, 
but  this  was  done  at  the  instance  of  the  Weavers  alone  ;  and 
that  he  had  no  notice  of  the  non-payment  of  said  notes  at 
maturity,  nor  afterwards  until  after  the  failure  of  the  Weavers 
as  above  stated.     Defendant's  counsel  proposed  to  ask  said 
witness,  if  he  could  Jiot  have  protected  himself  against  loss, 
if  at  the  maturity  of  said  notes  he  had  been  notified  of  their 
non-payment ;  also,  if  he  and  the  Weavers  were  not  then 
perfectly  solvent."     To  each  of  these  questions  the  plaintiff 
objected,  and  the  court  sustained  the  objections ;  to  which 
rulings  the  defendant  duly  reserved  exceptions.     "  The  de- 
fendant then  proposed  to  ask  the  witness  said  questions,  as 
tending  to  show  the  jury  that  the  fact  of  the  non-payment  of 
the  notes  was  caused  by  the  laches  of  the  plaintiff  in  permit- 
ting said  notes  to  remain  so  long  in  the  hands  of  the  plain- 
tiff without  effort  to  collect  them,  and  until  after  the  failure 
of  the  Weavers ;  but  the  plaintiff  objected  to  the  questions 
being  asked  and  answered  for  this  purpose,  and  the  defend- 
ant excepted.     The  witness  then  testified,  that  no  provision 
had  been  made  for  his  indemnity,  and  that  he  knew  nothing 
of  the  business  relations  between  plaintiff  and  the  Weavers." 
As  to  the  circumstances  under  which  the  notes  were  trans- 
ferred by  the  Weavers  to  plaintiff,  there  was  a  conflict  be- 
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tween  the  evidence  offered  on  the  part  of  the  plaintiff,  and 
that  offered  by  the  defendant.  The  plaintiff's  evidence  con- 
sisted of  the  depositions  of  Charles  K.  Foote,  who  was  the 
president  of  said  corporation  at  the  time  said  notes  were  ac- 
quired by  it,  and  of  C.  A.  Lathrop,  who  was  then  its  secre- 
tary. Foote  thus  testified  :  "  Said  notes  were  received  by 
C.  A.  Lathrop,  secretary  of  said  company.  The  note  for 
$1,083.76  was  transferred  to  plaintiff  by  said  Weavers  on  the 
30th  June,  1873,  and  the  note  for  $1,197.83  was  received 
about  the  22d  January,  1874,  by  said  Weavers'  indorsement 
before  maturity,  for  a  full  and  valuable  consideration  in 
money,  paid  by  plaintiff  to  said  Weavers  at  the  time.  Plain- 
tiff received  the  notes  in  the  usual  course  of  business.  The 
money  was  advanced  to  the  Weavers  on  the  faith  and  credit 
of  the  said  notes  now  sued  on,  and  at  the  time  plaintiff  ac- 
quired said  notes ;  and  they  were  taken  in  the  ordinary 
course  of  business,  for  money  loaned  and  advanced  to  the 
Weavers  on  the  faith  of  said  notes.  The  plaintiff  had,  at 
the  time  the  notes  were  acquired  from  the  Weavers,  no  notice 
or  information  that  said  notes  had  been  executed  by  Con- 
nerly &  Co.  for  the  accommodation  of  the  Weavers,  and  was 
not  informed  that  no  consideration  passed  from  the  Weavers  to 
Connerly  &  Co.  At  the  time  the  notes  were  acquired,  the 
Weavers  said  the  makers  were  good  and  solvent ;  and  Reuben 
Weaver  told  me  that  the  notes  were  legitimate  business 
notes — that  they  were  for  advances  his  firm  had  made  to 
said  Connerly  &  Co.  I  did  not  have  any  information  that 
Connerly  &  Co.  had  any  defense  to  these  notes,  when  they 
were  received,  or  since :  on  the  contrary,  the  Weavers  said 
the  parties  were  good  and  solvent,  and  that  the  notes  were 
valid."  C.  A.  Lathrop  testified:  The  note  for  $1,083.76 
was  received  by  me,  on  the  30th  June,  1873,  for  a  full  and 
valuable  consideration  in  money  at  the  time ;  and  the  note 
for  $1,197.83  was  received  by  me  on  or  about  the  22d  Jan- 
uary, 1874,  for  a  full  and  valuable  consideration  in  money  at 
the  time.  Said  notes  were  indorsed  by  R.  &  P.  A.  Weaver. 
They  were  not  paid  at  maturity,  and  are  still  due  and  un- 
paid. They  were"  not  protested  for  non-payment,  because 
protest  and  notice  was  waived  by  said  Weavers,  by  writing 
indorsed  on  each  note.  Said  notes  were  received  by  plain- 
tiff before  their  maturity,  and  were  taken  by  plaintiff,  at  their 
face  value,  for  a  loan  of  money.  They  were  not  taken  as 
collateral  security  for  a  pre-existing  debt,  but  were  taken,  at 
the  dates  mentioned,  in  the  regular  course  of  Business,  for  a 
full  consideration,  and  on  the  faith  of  said  notes.  At  the 
time  said  notes  came  into  the  plaintiff's  possession,  R.  &  P. 
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A.  Weaver  became  indebted  to  plaintiff  in  about  the  sum  of 
$7,000 ;  and  said  indebtedness  has  never  been  paid  in  full." 

B.  Weaver  testified,  on  behalf  of  the  defendant  :  "  These 
notes  were  placed  with  plaintiff,  by  R.  &  P.  A.  Weaver,  some 
time  during  the  summer  or  fall  of  1873,  together  with  many 
other  notes  of  various  amounts,  as  collateral  security  for 
money  borrowed  by  said  Weavers  on  their  own  notes  dis- 
counted by  plaintiff.  At  the  time  the  Weavers  placed  these 
notes  with  plaintiff,  they  owed  plaintiff,  say  from  six  to  seven 
thousand  dollars.  The  notes  were  transferred  to  plaintiff 
before  maturity  ;  but,  several  times  since  said  notes  fell  due, 
said  Weavers  paid  plaintiff  sundry  sums  of  money,  and  took 
up  various  notes  held  by  plaintiff  as  collateral  security,  and 
substituted  others  in  their  stead,  these  notes  of  Connerly  & 
Co.  lying  there  all  the  while.  Several  times,  while  these 
notes  were  in  plaintiff's  possession,  and  past  due,  said  Weav- 
ers owed  plaintiff  small  amounts  of  money,  but  never  did  at 
any  one  time  pay  out  in  full.  In  addition  to  all  other  collat- 
erals, plaintiff  had  fifty  shares  of  its  own  stock  belonging  to 
said  Weavers,  worth  on  the  market  $100  per  share,  and  on 
the  books  of  the  company  worth,  say  $118  to  $130  per  share, 
and  which  was  taken  from  said  Weavers  by  plaintiff  at  par. 
These  notes  were  left,  or  allowed  to  remain  with  the  plaintiff, 
merely  as  an  oversight,  or  through  carelessness  on  the  part 
of  said  Weavers,  they  not  anticipating  that  any  trouble 
would  arise  from  it.  They  had  settlements  with  plaintiffs 
since  said  notes  fell  due,  and  had  fresh  paper  to  place  with 
plaintiff,  in  place  of  these  notes,  if  plaintiff  had  notified  them. 
When  said  notes  fell  due,  Weavers  overlooked  them,  and  did 
not  take  them  up,  and  replace  them  by  leaving  fresh  paper, 
as  they  were  ready  to  do,  if  they  had  been  notified  by  said 
plaintiff." 

H.  A.  WbodJmll,  a  clerk,  or  book-keeper  for  R.  &  P.  A. 
Weaver,  thus  testified  :  "  These  notes,  with  many  others, 
were  placed  with  plaintiff  by  R.  &  P.  A.  Weaver,  as  collateral 
security  for  their  notes,  which  plaintiff  had  discounted  for 
them.  Weavers  had  a  'line  of  loan'  with  plaintiff,  and,  when 
they  needed  money,  would  make  their  note  or  notes,  and  get 
plaintiff  to  discount  them,  and  advance  the  money  on  them  ; 
and  whenever  plaintiff  desired  security,  they  would  so  notify 
said  firm,  and  the  firm  would  then  deposit  notes  and  stocks 
as  collaterals  ;  and  in  this  way  the  notes  of  H.  Connerly  got 
into  plaintiff's,  possession,  t  do  not  know  how  much  the 
Weavers  owed  plaintiff  at  the  time  these  notes  were  depos- 
ited with  plaintiff.  The  amount  of  their  indebtedness  would 
vary  :  some  times  they  would  be  flush  with  money,  and  would 
take  up  their  notes  as  they  fell  due ;  and  then  again,  in  a  few 
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days,  they  might  want  money,  and  would  make  new  notes, 
and  get  plaintiff  to  discount  them.  I  do  not  know  exactly 
when  these  notes  were  deposited  with  plaintiff,  but  I  am 
pretty  sure  it  was  before  they  fell  due.  After  said  notes 
were  deposited  with  plaintiff,  R.  &  P.  A.  Weaver  paid  plain- 
tiff, at  different  times,  sums  of  money  amounting  in  all  to  a 
much  larger  sum  than  they  then  owed  to  plaintiff;  but,  as 
they  continued  to  borrow  money  from  plaintiff,  by  having 
their  notes  discounted,  they  kept  in  debt  to  plaintiff  to  some 
extent,  and  at  no  time,  while  I  was  in  their  employment,  did 
they  make  a  full  and  final  settlement.  Said  notes  were  not 
transferred  to  plaintiff  in  payment  of  a  debt  due  from  the 
Weavers,  but,  as  above  stated,  as  collateral  security  for  such 
debt.  I  do  not  know  why  they  were  not  delivered  up  after 
they  fell  due."  Fhilip  A.  Weaver,  a  member  of  the  firm  of 
R.  &  P.  A.  Weaver,  who  acted  as  their  cashier,  testified  to 
the  same  facts  in  substance  ;  and  R.  B.  Weaver,  a  clerk  in 
their  employment  at  the  time,  also  testified  to  the  same  facts. 
After  the  plaintiff  had  taken  from  the  Weavers,  by  resolu- 
tion of  the  board  of  directors,  the  fifty  shares  of  stock  stand- 
ing in  their  names,  there  remained  a  balance  due  from  them 
to  plaintiff,  August  8th,  1876,  of  $1,681.50;  and  plaintiff  an- 
nounced to  the  court  and  jury,  during  the  trial,  that  a  recov- 
ery was  only  sought  for  this  balance. 

The  above  is  the  substance  of  the  evidence,  as  set  put  in 
the  bill  of  exceptions,  which  purports  to  set  out  all  the  evi- 
dence adduced  ;  and  the  court  thereupon  gave  the  following 
charges  to  the  jury,  on  the  request  in  writing  of  the  plaintiff: 

"1.  The  two  notes  sued  on  in  this  case  are  commercial,  or 
mercantile  paper,  and  are  governed  by  the  rules  of  the  law 
merchant.  These  notes,  in  the  hands  of  the  plaintiff,  import 
a  consideration  passing  between  the  original  parties :  and 
when  the  holder  of  such  paper  acquires  it  before  maturity, 
the  law  presumes,  ordinarily,  that  he  obtained  it  for  a  valua- 
ble consideration. 

"2.  But,  when  it  is  proved  that  such  paper  was  put  into 
circulation  through  fraud,  or  want  or  failure  of  consideration, 
the  presumption  that  the  owner  paid  value  for  it  is  overcome, 
and  it  is  incumbent  on  him  to  prove  that  he  paid  value  for 
the  paper,  and  acquired  it  before  it  was  due,  and  without  no- 
tice. And  if  the  jury  believe  that  the  plaintiff  acquired  the 
notes  sued  on  in  this  case  before  their  maturity,  for  a  full  and 
valuable  consideration  in  money  paid  to  R.  <SJ  P.  A.  Weaver, 
the  indorsers,  by  the  plaintiff,  at  the  time  the  plaintiff  ob- 
tained the  notes,  and  in  the  usual  course  of  business ;  then 
the  plaintiffs  are  holders  for  value,  and  entitled  to  recover. 
If  the  jury  should  believe  that  money  was  advanced  to  the 
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said  Weavers,  on  the  faith  and  credit  of  the  notes  here  sued 
on,  and  that,  at  the  time  plaintiff  acquired  the  notes,  they 
were  taken  in  the  ordinary  course  of  business,  for'  money 
loaned  or  advanced  to  the  Weavers,  then  the  plaintiff  is  enti- 
tled to  recover  in  this  action. 

"4  If  the  jury  believe  that  the  plaintiff,  at  the  time  of 
acquiring  said  notes,  took  them  in  payment  of  a  debt  then 
due  by  the  Weavers ;  or  that  upon  the  faith  of  said  notes 
other  notes  or  securities  were  relinquished ;  or  that  further 
indulgence  was  given  by  the  plaintiff  to  said  Weavers ;  or 
that  any  new  consideration  was  then  given  by  the  plaintiff 
to  the  Weavers,  on  the  faith  of  the  said  notes ;  or  that  the 
plaintiff  then  advanced  money  to  the  Weavers  on  the  notes, 
or  continued  their  advancements  of  money  to  the  said  Wea- 
vers on  the  faith  of  said  notes  ;  then  the  plaintiff  is  a  holder 
for  value,  and  is  entitled  to  recover  in  this  action. 

"5.  If  the  jury  believe  that,  at  the  time  these  notes  were 
transferred  to  plaintiffs  by  the  Weavers,  they  were  transferred 
as  collateral  security  for  money  then  borrowed  from  plaintiff 
by  the  Weavers,  on  the  faith  and  credit  of  said  notes  ;  although 
the  plaintiff  may  have  discounted,  the  notes  of  the  Weavers 
at  the  time,  yet,  if  the  discount  of  their  own  notes  was  ob- 
tained by  them  on  the  faith  of  the  Connerly  notes,  and  the 
transfer  of  the  Connerly  notes  was  the  condition  upon  which 
they  obtained  the  discount  of  their  own  notes,  then  the 
plaintiff  is  a  holder  for  value,  and  is  entitled  to  recover  in  this 
action. 

"6.  If  the  jury  believe  that  the  consideration  for  the 
transfer  of  these  notes  was  the  extension  of  the  indebtedness 
of  the  Weavers,  giving  them  time  on  their  debts  to  the  plain- 
tiff; then  the  plaintiff  is  a  holder  for  value,  and  is  entitled 
to  recover. 

"7.  If  the  jury  believe  that  these  notes  were  held  by  the 
plaintiff,  not  merely  as  collateral  security,  but  that  some  new 
consideration  was  given,  by  the  discharge  or  surrender  of 
other  paper,  at  the  time  of  the  transfer,  and  on  the  faith  and 
credit  of  the  Connerly  notes ;  then  the  plaintiff  is  a  holder 
for  value,  and  is  entitled  to  recover. 

"8.  If  the  jury  believe  that  the  plaintiff,  at  the  time  of 
acquiring  the  notes  now 'sued  on,  was  a  corporation  in  this 
State,  clothed  by  its  charter  with  authority  to  use  its  money 
in  lending  out  the  same,  or  discounting  or  purchasing  prom- 
issory notes  or  bills  of  exchange,  and  was  accustomed  to 
make  advances  from  time  to  time  for  the  Weavers  as  custom- 
ers, and  did  make  advances  on  the  faith  of  the  said  Connerly 
notes,  which  were  at  the  time  of  the  first  advance  transferred 
to  plaintiff ;  and  that  plaintiff  held  possession  of  said  notes 
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all  the  while ;  then  plaintiff  is  deemed  a  holder  for  value, 
and  to  have  a  lien  on  said  notes  to  the  extent  of  such  ad- 
vances, and  is  entitled  to  recover  to  the  extent  of  the  ad- 
vances. 

"9.  If  the  jury  believe  that  the  notes  here  sued  on  were 
indorsed  before  maturity  by  R.  &  P.  A.  Weaver  to  the  plain- 
tiff, as  collateral  security  for  money  then  loaned  and  advanced 
to  them,  on  the  faith  of  these  notes  and  others  indorsed  as 
collaterals ;  and  that  the  money  so  advanced  has  not  been 
repaid,  and  there  is  still  due  to  plaintiff  the  sum  of  $1,681.50 
for  the  moneys  so  advanced ;  then  plaintiff  is  a  holder  of 
said  notes  for  value,  and  is  entitled  to  recover  in  this  action 
the  amount  still  due  for  such  advances." 

The  defendant  excepted  to  each  of  these  charges  except 
the  second,  and  then  requested  several  charges  in  writing, 
all  of  which  were  given  by  the  court  except  the  following : 
"1.  When  a  party  becomes  the  holder  of  accommodation 
paper  as  collateral  security  for  a  pre-existing  debt,  or  for  a 
debt  partly  made  at  the  time  of  the  transfer,  he  must  present 
the  note  to  the  maker,  within  a  reasonable  time  after  the 
maturity  of  the  same,  so  as  to  bind  the  accommodation 
maker.  If,  therefore,  the  jury  find,  from  the  evidence,  that 
there  was  unreasonable  delay  on  the  part  of  the  plaintiff  to 
present  the  notes  sued  on  to  the  maker  after  their  maturity", 
and  that  the  Weavers,  the  payees  of  the  notes,  had  in  the 
meantime  become  insolvent ;  then  they  may  find  for  the  de- 
fendant." To  the  refusal  of  this  charge  the  defendant  ex- 
cepted. 

The  exclusion  of  the  evidence  to  which  exception  was 
reserved,  the  charges  given  and  excepted  to,  and  the  refusal 
of  the  charge  asked,  are  now  assigned  as  error  ;  and  it  is  also 
assigned  as  error,  that' the  court  could  not  render  judgment 
against  H.  Connerly,  the  appellant,  after  the  dismissal  of  the 
action  as  against  Catherine  Connerly. 

M.  L.  Stansel,  and  D.  S.  Troy,  for  appellant. 

L.  M.  Stone,  contra.     (No  briefs  on  file). 

BRICKELL,  C.  J. — The  plea  of  non  est  factum,  interposed 
by  Catherine  Connerly,  was  matter  of  defense  purely  per- 
sonal. In  actions  ex  contractu,  if  one  of  several  defendants 
plead  matter  in  his  pEwticular  discharge,  not  directed  to  the 
merits,  it  is  the  right  of  the  plaintiff  to  enter  a  nolU-prosequi, 
or  discontinuance  as  to  him,  without  producing  a  discontinu- 
ance as  to  the  other  defendants.— 1  Chitty's  Pi,  604 ;  Mock  v. 
Walker,  42  Ala.  668  ;  Reynolds  v.  Simpson,  at  the  last  term. 
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The  instruments,  on  which  the  action  is  founded,  have 
every  quality  of  negotiable  promissory  notes.  Each  is  for 
the  payment  of  a  specific  sum  of  money,  absolutely,  at  ap- 
pointed times,  and  designated  places,  to  a  partnership,  by  its 
firm  name  ;  and  the  statute  declares,  that  they  are  subject  to, 
and  governed  by,  the  commercial  law. — Code  of  1876,  §  2094. 
Looking  alone  to  the  face  of  the  paper,  tbe  primary  duty 
resting  on  the  maker,  though  the  payees  had  indorsed  it,  was 
payment  at  the  times  and  places  appointed.  The  passive- 
ness  of  the  holder — laches  in  making  presentment  of  them, 
or  in  demanding  payment — would  not  lessen  the  duty  of  the 
maker,  nor  relieve  him  from  liability,  unless  continued  until 
the  statute  of  limitations  would  bar  a  recovery. 

The  evidence  offered  of  the  solvency  of  the  maker,  and  of 
the  indorsers  (the  payees),  when  the  notes  became  due,  and 
of  the  ability  of  the  maker  to -have  protected  himself  from 
loss,  if  he  had  been  then  notified  the  notes  were  unpaid,  to 
say  the  least  of  it,  prima  facie,  was  irrelevant,  and  properly 
excluded.  If  the  fact  that  the  notes  were  accommodation 
paper,  made  without  consideration  moving  from  the  payees 
to  the  maker,  and  that  as  between  them  the  duty  of  making 
payment  rested  on  the  payees,  would  cast  on  the  holder  the 
necessity  of  giving  notice  of  non-payment  to  the  maker,  it 
should  have  been  shown  that  he  knew,  at  the  time  of  its  ma- 
turity, the  character  of  the  paper,  and  of  the  relation  sub- 
sisting between  the  maker  and  the  payees.  Men  can  not, 
without  their  knowledge,  be  subjected  to  duties  of  this  kind, 
and  to  loss,  if  they  are  not  observed.  There  was  no  evidence 
tracing  to  the  holder  any  notice,  until  after  the  maturity  of 
the  paper,  and  the  suspension  of  business  by  the  payees, 
that  it  was  not  precisely  what  on  its  face  it  purports  to  be — 
an  unconditional  promise,  on  a  valuable  consideration,  for 
the  payment  of  a  specific  sum  of  money,  at  an  appointed 
time  and  place  ;  and  every  holder  for  value  had  the  right  of 
so  regarding  and  dealing  with  it.  Though  payable  at  par- 
ticular places,  presentment  there  was  not  a  condition  prece- 
dent, or  necessary  to  fix  the  liability  of  the  maker.  If  he 
was  there  in  readiness  to  meet  them,  or  if  there  he  had  de- 
posited funds  to  meet  them,  a  matter  of  defense  might  arise, 
if  loss  was  to  ensue  from  the  failure  of  the  holder  to  make 
prompt  presentment  and  demand  of  payment.  But,  that  not 
being  the  fact,  the  failure  to  demand  payment  would  not 
lessen  his  liability. —  Wallace  v.  McGonneU,  13  Peters,  136  ;  Ir- 
vine-v.  Withers,  1  Stew.  ii34  ;  Evans  v.  Gordon,  8  Porter,  142  ; 
Montgomery  v.  Elliott,  6  Ala.  701. 

It  is  not  matter  of  dispute,  that  the  notes  were  in  fact  what 
is  known  as  accommodation  paper ;  a  mode  adopted  for  a 
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loan  of  credit  by  the  maker  to  the  payees,  by  which  the 
maker,  as  to  every  holder  for  value,  to  whom  the  payees 
should,  in  the  usual  course  of  business,  negotiate  the  notes, 
assumed  the  obligation  and  relation  of  a  debtor,  and  the 
principal  and  only  debtor  to  the  payees,  though  they  were 
under  the  duty  of  protecting  him  from  the  payment  of  the 
notes,  and  of  indemnifying  him,  if  he  was  compelled  to  pay- 
ment. So  long  as  the  notes  remained  in  possession  of  the 
payees,  they  were,  of  course,  wanting  in  every  element  of 
debts.  When  negotiated  in  the  ordinary  course  of  business, 
not  baving  been  made  for  any  specific  purpose,  or  to  be  ap- 
plied to  particular  uses,  but  made  to  aid  the  payees  in  the 
general  transaction  of  their  business  as  factors  and  commis- 
sion-merchants, they  became  precisely  what  on  their  face  they 
import — negotiable  promissory  notes,  for  the  payment  of 
which  the  maker  was  bound  •  primarily  and  unconditionally. 
The  holder,  acquiring  them,  whether  before  or  after  they  were 
due,  may  or  not  have  been  informed  of  their  character,  and 
of  the  relation  which,  by  the  separate  and  extrinsic  agree- 
ment, not  incorporated  into,  but  purposely  excluded  from  the 
notes,  existed  between  the  maker  and  the  payees.  If  he 
knew  they  were  accommodation  notes,  he  knew  also  that  they 
could  not  answer  the  purposes  of  their  creation,  until  nego- 
tiated by  the  payees,  and  when  negotiated,  that  the  maker 
should  stand  in  tbe  relation,  and  bear  the  liability  expressed 
on  their  face. —  Grant  v.  Elliott,  7  "Wend.  227  ;  Brown  v.  Motts, 
7  John.  361. 

Nor  would  the  title  of  the  holder  be  affected,  because  he 
may  have  acquired  the  paper  after  its  maturity.  When  ac- 
commodation paper  is  not  made  for  a  specific  purpose  ;  when 
there  is,  bj'  the  understanding  of  the  parties,  no  restriction 
upon  its  use  ;  there  can  be  no  inference,  or  presumption,  that 
it  is  to  become  valueless,  or  that  the  authority  of  the  party 
intrusted  with  its  use  ceases,  if  it  is  not  negotiated  before 
its  maturity.  Negotiation  after  maturity  may  serve  the  very 
purpose  of  its  making — in  that  way  only,  it  may  be,  the 
intended  loan  of  credit  can  be  made  effectual ;  and  certainly, 
putting  in  circulation  accommodation  paper,  after  its  matu- 
rity, can  not  be  esteemed  fraudulent,  or  mala  fides  attributed 
to  the  party  who  has  the  right  of  using  it. — Charles  v.  Mars- 
den,  1  Taunt.  224 ;  Brown  v.  Matt,  supra  ;  Lincoln  v.  Stevens, 
7  Mete.  529. 

When  Connerly  consented  to  make  the  notes,  for  the  use 
and  benefit  of  the  Weavers,  and  to  intrust  them  with  their 
negotiation  in  the  transaction  of  their  business  as  merchants, 
he  placed  himself  in  the  front,  and  must  abide  the  conse- 
quences.    To  every  h  )lder  for  value,  to  whom  no  fraud  can 
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be  imputed,  he  must  be  deemed  the  maker  upon  a  valuable 
consideration,  and  liable  in  that  capacity. — 2  Amer.  Lead. 
Cases,  242.  In  no  aspect  of  the  case,  was  evidence  admissi- 
ble in  reference  to  the  solvency  of  the  Weavers,  and  of  Con- 
nerly's  ability  to  protect  himself  from  loss,  if  he  had  been 
notified  of  the  non-payment  of  the  notes.  It  was  his  duty, 
if  he  had  desired  protection,  to  inquire  whether  the  notes 
had  been  negotiated ;  and  if  they  had  not,  to  have  regained 
possession  of  them. 

The  several  instructions  given  on  request  of  the  plaintiff, 
are  free  from  error  prejudicial  to  the  appellant.  The  good 
faith  of  the  appellee,  in  the  acquisition  of  the  paper,  was 
undisputed ;  nor  was  it  insisted,  the  payees  were  guilty  of 
bad  faith  in  its  negotiation.  The  point  of  contention  was, 
whether  the  appellee  was  a  holder  for  value,  protected  against 
the  want  of  consideration  as  between  the  maker  and  the 
payees.  These  instructions  place  the  holder  in  the  situation 
in  which  he  would  stand  if  this  were  not  accommodation 
paper,  made  for  the  purpose  of  enabling  the  payees  to  obtain 
credit  from  third  persons — as  if  there  had  been  a  valuable 
consideration  intended,  which  had  no  existence,  or  which  had 
failed,  or  an  illegal  consideration,  or  there  was  fraud  infect- 
ing the  transaction  between  the  maker  and  the  payees.  The 
weight  of  authority  seems  in  favor  of  the  proposition,  that 
if  accommodation  paper  is  taken  as  a  security  for  a  pre- 
existing debt,  or  on  any  other  valuable  consideration,  the 
holder,  acquiring  it  in  good  faith,  may  enforce  it,  though 
there  was  a  want  of  consideration  between  the  original  par- 
ties.— 2  Am.  Lead.  Cases,  242.  Whether  the  rule  could  be 
adopted  here,  without  infringing  upon  the  rule,  so  long 
adopted  that  it  can  not  be  departed  from  without  disturbing 
transactions  it  may  have  influenced,  that  a  holder  of  negotia- 
ble paper  as  collateral  security  for  a  pre-existing  debt  is  not 
a  bona  fide  holder  for  value,  protected  against  equities  and 
defenses  existing  between  prior  parties  of  which  be  had  no 
notice,  we  do  not  consider.  This  is  conceded  to  the  appel- 
lant by  these  instructions,  which  assert,  in  other  respects,  no 
more  than  well  settled  rules  of  commercial  law.  All  holders 
of  negotiable  paper,  acquiring  it  before  maturity,  in  the  ordi- 
nary course  of  business,  are  presumed  to  have  acquired  it 
on  a  valuable  consideration.  The  rule  here  prevailing  is,  that 
when  it  is  shown  there  was  illegality,  want  or  failure  of  con- 
sideration, or  bad  faith  in  giving  it  circulation,  the  holder 
must  puove  that  he  acquired  it  on  a  valuable  consideration, 
before  maturity,  or  liis  title  can  not  be  protected. — Ross  v. 
Drinkard,  34  Ala.  434  ;  1  Brick.  Dig.  276,  ^  356.  And  when- 
ever it  is  shown  that  the  holder  acquired  it  before  maturity, 
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by  the  payment  of  money,  or  giving  for  it  other  thing  of 
value ;  or  that  he  ceded,  forbore,  or  suspended  his  legal 
rights,  or  was  induced  to  change  his  position  for  the  worse, 
he  is  a  holder  for  value,  whose  title  must  be  protected. — 2  Am. 
Lead.  Cases,  223-245.  This  is  the  proposition  embodied  in 
the  instructions  ;  and  we  repeat,  they  are  free  from  error  pre- 
judicial to  the  appellant. 

It  is  urged,  however,  that  as  there  was  evidence  tending  to 
show  that  the  notes  were  taken  as  collateral  security  for  par- 
ticular debts  contracted  by  the  payees,  which  had  been  paid, 
there  was  a  just  defense  against  them,  and  the  instructions 
are  erroneous,  because  they  do  not  direct,  but  divert  the 
attention  of  the  jury  from  this  phase  of  the  case.  It  is  obvi- 
ous this  question  was  not  presented  to,  or  considered  by  the 
Circuit  Court ;  but  the  whole  defense  was  limited  to  the  point, 
whether  the  appellee  was  a  holder  of  the  notes  in  good  faith, 
and  upon  a  valuable  consideration ;  and  for  this  reason,  it 
can  not  now  be  considered.  There  was  evidence  in  support 
of  the  instructions  as  given,  and  evidence  in  conflict  with 
that,  which  tended  to  prove  the  notes  were  taken  and  held 
as  security  for  particular  debts.  It  was  the  right  of  the  ap- 
pellee to  request  instructions  based  on  that  view  of  the  evi- 
dence favorable  to  a  recovery ;  as  it  was  the  right  of  the  ap- 
pellant to  request  instructions  based  on  that  view  of  the  evi- 
dence which  would  have  defeated  a  recovery.  Instructions, 
given  on  either  hypothesis,  are  not  objectionable,  because 
they  refer  to,  and  are  based  on  a  part  of  the  evidence  only. 
Any  injury  apprehended  from  them  must  be  avoided  by  the 
request  for  instructions  adapted  to  each  and  every  hypothe- 
sis the  evidence  tends  to  establish. 

We  have  examined  and  considered  every  cause  of  error 
assigned,  and  can  not  find  that  they  warrant  a  reversal. 

The  judgment  is  affirmed. 


Tayloe  v.  Duggev. 

Statutory  Beat  Action  in  nature  of  Ejectment. 

1.  Sale  of  decedenVs  land  under  probate  decree;  validity  of  order  directing  con- 
veyance to  purchaser. — The  court  adheres  to  the  decision  in  Dagger  v.  Tayloe, 
60  Ala.  504,  as  to  the  necessity  of  notice  to  the  administrator,  of  an  applica- 
tion by  the  purchaser  for  a  conveyance  of  lands  sold  by  the  administrator 
(Code,  §  26^8),  and  the  invalidity  of  an  order  for  a  convej'ance  rendered  on 
such  application  without  notice  to  the  administrator. 
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2.  Adverse  possession  by  purchaser. — When  a  purchaser  of  land,  under  an 
executory  contract,  is  let  into  possession,  not  having  paid  the  purchase-money, 
and  not  having  received  a  conveyance,  he  is  a  mere  tenant  at  will,  and  doea 
not  hold  adversely  to  the  vendor  ;  but,  after  payment  of  the  purchase-money, 
his  possession  becomes  adverse,  and,  if  continued  for  a  period  longer  than 
ten  years,  may  ripen  into  a  title  on  which  he  can  defeat  an  ejectment  by  the 
vendor. 

3.  Same  ;  presumption  of  payment  from  lapse  of  time. — A  presumption  of  the 
payment  of  the  purchast^-money  from  mere  lapse  of  time,  in  favor  of  a  pur- 
chaser in  possession  under  an  executory  contract,  does  not  arise  until  after 
the  expiration  of  twenty  years  from  the  commencement  of  his  possession. 

4.  Confederate  Ktatcs  bonds  and  treasury-notes. —  Aathoiities  cited  and  re- 
viewed, as  to  tbe  receipt  of  Confederate  treasury-notes  in  payment,  and  pur- 
chase of  Confederate  States  bonds  by  trustees,  or  investments  in  such  bonds. 

5.  Statute  of  limitations  j  exception  in  favor  of  infants.— lui'ancy  is  no  an^ 
Bwer  to  the  statute  of  limitations  (Code,  §  3236),  when  the  period  prescribed 
as  a  bar  to  the  action  has  elapsed,  and  the  plaintiff  has  been  of  lawful  age 
during  three  years  of  that  time,  before  commencing  his  action. 

6.  Adverse  possession  by  sub-purchaser. — When  a  purchaser  who  is  in  pos- 
session, although  his  possession  is  not  adverse  to  his  vendor  (not  having  paid 
the  purchase-money,  nor  received  a  conveyance,  or  having  received  a  convey- 
ance which  is  void),  sells  and  conveys  the  land  to  a  third  person,  who  pays 
the  stipulated  price,  and  is  placed  in  possession,  the  possession  of  such  sub- 
purchaser is  adverse  to  the  original  vendor,  and  will  ripen  into  a  title  under 
the  statute  of  limitations. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  Lutheu  R.  Smith. 

This  action  was  brought  by  Hobart  C.  Dugger  and  Mrs. 
Alice  V.  Sprague,  against  Henry  A.  Tayloe,  to  recover  the 
possession  of  a  tract  of  land  particularly  described,  contain- 
ing about  196  acres,  with  damages  for  its  detention  ;  and  was 
commenced  on  the  27th  May,  1878.  The  defendant  pleaded 
not  guilty,  and  the  statute  of  limitations  of  ten  years ;  and 
issue  was  joined  on  both  of  these  pleas.  The  plaintiffs  were 
two  of  the  children  of  Henry  Dugger,  deceased,  to  whom  the 
land  had  belonged  at  the  time  of  his  death  in  1852 ;  and  the 
plaintiffs  claimed  an  undivided  interest  in  the  land  as  his 
heirs,  he  having  died  intestate,  and  also  as  heirs  of  one  of 
his  children,  who  survived  him,  but  died  before  the  com- 
mencement of  this  action.  The  defendant  was  in  possession 
as  trustee  for  his  wife  and  children,  under  a  conveyance  from 
W.  P.  Bocock  and  wife  ;  and  it  was  proved  that  he  went  into 
possession,  "  under  said  conveyance  and  purchase  from 
Bocock,  about  January  1st,  1861,  and  has  been  continuously 
in  possession  ever  since,  claiming  the  same  as  the  property 
of  his  wife,  occupying  and  cultivating  it."  The  lands  now 
sued  for,  with  other  adjoining  lands,  were  sold  by  Mrs.  Alice 
G.  Dugger,  as  administratrix  of  the  estate  of  said  Henry 
Dugger,  under  an  order  of  the  Probate  Court,  on  the  21st 
November,  1 860,  for  division  among  the  heirs  ;  at  which  sale, 
said  W.  P.  Bocock  became  the  purchaser,  and  was  so  re- 
ported to  the  court,  and  the  sale  to  him  confirmed.   '  On  the 
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21st  March,  1868,  on  the  petition  of  said  Bocock,  alleging 
that  he  had  paid  the  purchase-money,  an  order  was  made  by 
said  Probate  Court,  directing  a  conveyance  to  be  made  to 
him  by  a  commissioner  appointed  for  the  purpose  ;  and  a 
conveyance  was  executed  to. him  accordingly.  On  the  31st 
October,  1873,  the  plaintiffs  in  this  suit  filed  their  bill  in 
equity  against  said  Tayloe,  Bocock,  and  others,  seeking  to 
set  aside  this  probate  decree,  and  to  enforce  a  vendor's  lien  on 
the  land  for  the  purchase-money,  which  was  alleged  to  be 
due  and  unpaid  by  Bocock ;  and  on  appeal  by  the  complain- 
ants in  that  case,  this  court  held,  at  its  December  term,  1877, 
that  said  probate  decree  was  void,  because  rendered  without 
notice  to  the  administratrix,  and  that  the  bill  was  without  equi- 
ty, since  the  complainants  had  a  legal  title,  and  an  adequate 
remedy  at  law. — Dugger  v.  Tayloe,  60  Ala.  504-19.  The  ac- 
tion in  this  case  was  commenced  after  the  decision  was  an- 
nounced on  that  appeal.  It  was  proved  on  the  trial,  as  ap- 
pears from  the  bill  of  exceptions,  that  Mrs.  Alice  V.  Sprague, 
one  of  the  plaintiffs,  was  born  on  the  21st  July,  1847 ;  and 
that  H.  C.  Dugger,  her  co-plaintiff,  was  born  on  the  13th 
August,  1849.  The  material  facts  proved  on  the  trial,  as  to 
the  payment  of  the  purchase-money  by  Bocock,  are  stated 
in  the  opinion  of  the  court. 

On  the  evidence  adduced,  all  of  which  is  set  out  in  the 
bill  of  exceptions,  the  court  charged  the  jury,  on  the  request 
of  the  plaintiffs,  "  that  they  must  find  for  the  plaintiffs,  if 
they  believed  the  evidence."  The  defendant  excepted  to 
this  charge,  and  requested  a  general  charge  in  his  own  favor, 
which  the  court  refused  to  give,  and  he  excepted  to  its  refu- 
sal. The  charge  given,  the  refusal  of  the  charge  asked,  and 
some  rulings  on  questions  of  evidence  to  which  exceptions 
were  reserved,  are  now  assigned  as  error. 

Webb  &  Tutwiler,  for  appellant. 

Thos.  R.  Roulhac,  contra.     (No  briefs  on  file.) 

STONE,  J. — When  another  branch  of  this  controversy  was 
before  us  at  a  former  term  (60  Ala.  504),  we  held  that  the 
decree  of  the  Probate  Court,  directing  title  to  be  made  to 
Bocock,  Tayloe's  vendor,  was  void,  because  the  application 
for  the  order  to  make  title  was  made  by  the  purchaser,  and 
no  notice  was  given  to  the  personal  representative  of  Dug- 
ger's  estate. — See  page  519,  60  Ala.  We  are  not  inclined  to 
review  that  opinion,  but  will  adhere  to  it.  This  case,  then, 
stands  as  if  no  conveyance  had  ever  been  made,  and  no  order 
of  the  court  granted  that  it  should  be  made.    This  leaves 
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the  title  of  the  lands  in  controversy  in  the  Dugger  heirs, 
plaintiffs  in  this  suit,  if  there  be  no  other  defense  to  the 
action. 

The  lands  in  controversy  in  this  suit  were  sold -at  admin- 
istration sale  in  1860,  on  a  credit  of  one,  two,  and  three 
years  ;  and  Bocock  became  the  purchaser,  complying  with 
the  terms  of  sale.  This  sale  was  reported  and  confirmed  in 
1861.  The  sale  was  of  a  larger  quantity  than  the  present 
suit  claims,  and  Bocock  went  into  possession  when  he  made 
the  purchase.  The  present  suit  was  brought  in  May,  1878. 
The  plaintiffs  were  minors  when  the  sale  was  made,  and  at- 
tained the  age  of  twenty-one  severally  in  1868  and  1870, — 
more  than  ten  years  after  it  is  claimed  Bocock  paid  the  pur- 
chase-money, and  more  than  three  years  after  the  youngest 
plaintiff  became  of  age.  If  Bocock  made  a  valid  payment,  it 
was  completed  before  1864. 

It  is  settled,  both  in  this  State  and  elsewhere,  by  a  long 
and  unbroken  line  of  adjudications,  that  a  purch^-ser  by  exe- 
cutory contract,  who  is  let  into  possession  without  a  title 
deed,  and  without  paying  the  purchase-money,  is  a  mere 
tenant  at  will,  and  does  not  hold  adversely  to  the  vendor. 
Ten  years  holding,  under  such  circumstances,  does  not  ripen 
into  a  right  to  hold  the  possession  against  the  vendor. — Mc- 
Queen V.  Ivey,  36  Ala.  308 ;  Ormond  v.  Martin,  37  Ala.  598 ; 
Miller  v.  The  State,  38  Ala.  600 ;  Ware  v.  Curry,  at  the  pres- 
ent term  ;  Angell  on  Lim.,  6th  ed.,  §  406.  But,  after  the  pur- 
chase-money is  paid,  the  purchaser  thus  entering  becomes 
an  adverse  holder ;  and  if  such  possession  continues  during 
the  period  of  the  statutory  bar,  it  will  support  or  defeat  an 
action  of  ejectment  founded  on  the  mere  legal  title.  Bocock, 
and  those  claiming  under  him,  had  not  been  in  possession 
twenty  years  when  this  suit  was  brought ;  and  hence,  in  the 
absence  of  proof,  the  presumption  of  payment  would  not 
arise  in  his  favor. — Jones  v.  Brevard,  59  Ala.  499.  A  conten- 
tion then  arises,  had  Bocock  paid  the  purchase-money? 
There  is  no  conflict  in  the  testimony,  and  the  facts  seem  un- 
disputed. The  first  payment  was  made  in  Confederate  treas- 
ury-notes, which  were  received  by  Mrs.  Dugger,  the  admin- 
istratrix, without  objection.  The  second  payment  was  made, 
partly  in  Confederate  treasury-notes,  and  partly  in  the  bonds 
issued  by  the  Confederate  States.  The  third  and  last  pay- 
ment was  made  in  Confederate  bonds.  Mrs.  Dugger  testi- 
fied, that  she  refused  to  receive  the  bonds  in  payment,  but 
delivered  to  Mr.  Bocock  his  notes,  and  still  has  the  bonds. 
Subsequently,  in  the  spring  of  1864,  Mrs.  Dugger  made  a 
settlement  of  her  administration,  and  debited  herself,  and 
was  charged  with,  the  full  amount  of  said  purchase-money, 
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as  collected  by  her.  Decrees  were  rendered  against  her  ac- 
cordingly ;  but,  as  she  was  guardian  for  several  of  her  chil  - 
dren  who  were  minors,  their  distributive  interests  were 
passed  to  her  debit  in  her  accounts  as  guardian.  The  plain- 
tiffs in  this  suit  are  two  of  the  infant  distributees  of  whom 
she  was  guardian,  and  the  testimony  shows  they  have  never 
been  paid  their  several  distributive  shares,  and  Mrs.  Dagger 
and  her  sureties  are  insolvent.  The  question  is,  was  this 
such  a  payment  as  discharged  Bocock's  debt?  If  it  was, 
then  he  became  an  adverse  holder  from  that  time,  and  the 
statute  of  limitations  would  be  a  complete  bar,  if  he  were  the 
defendant  in  this  action. — Authorities  supra  ;  and  Biggs  v. 
Fuller,  51  Ala.  141. 

The  question  how  far  Confederate  treasury-notes  will  dis- 
charge a  debt,  when  accepted  in  payment,  has  been  a  very 
vexed  question  ever  since  the  downfall  of  the  Confederacy. 
They  had  a  purchasing  power,  and  a  conventional  value,  up 
to  the  surrender  at  Appomattox;  and  they  were,  for  four 
years,  almost  the  sole  circulating  medium  accessible  to  many 
millions  of  people.  They  were  issued  in  aid  of  the  struggle 
the  Southern  States  were  making  agaist  the  power  of  the 
Federal  Government  to  exercise  dominion  within  their  bor- 
ders ;  and  when  that  armed  resistance  to  Federal  authority 
was  overcome,  and  the  Southrn  army  vanquished,  this  estab- 
lished the  fact,  that  the  issue  of  such  Confederate  treasury- 
notes  was  illegal  ab  initio,  because  its  purpose  was  to  aid  an 
armed  resistance  to  authority,  ascertained  and  proved  to  be 
rightful ;  proved,  by  the  arbitrament  of  the  sword,  the  de- 
terminer in  dernier  resort  of  the  disputes  of  nations  and 
organized  peoples.  Their  issue  was,  then,  illegal,  because  it 
was  ascertained  they  were  aimed  ag  iinst  the  integrity  of  the 
Federal  Union.  Viewed  from  the  standpoint  the  result  of 
the  civil  war  makes  it  our  duty  to  take,  all  the  Confederate 
securities  were  issued  against  law,  and  they  imposed  no  ob- 
ligation on  any  one  for  their  redemption.  They  were  issued 
primarily  to  supply  to  the  Confederate  Government  a  pur- 
chasing medium,  that  it  might  maintain  its  civil  administra- 
tion, and  raise,  equip  and  support  the  mighty  armies  it  sent 
forth  to  the  battle-tield.  AH  these  purposes,  as  we  have 
said,  the  re-establishment  of  Federal  authority  has  shown  to 
have  been  illegal.  Yet,  because  the  necessities  of  civilized 
life  require  a  circulating  medium,  or  portable  representative 
of  value,  the  courts  at  an  early  day  ruled,  that  contracts  be- 
tween man  and  man,  whether  executed  or  executory,  based 
on  Confederate  treasury-notes,  wouldlbe  upheld  and  enforced, 
from  the  sheer  necessity  the  contracting  parties  had  labored 
under.    In  thus  according  legal  validity  to  such  contracts,  it 
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was  reasoned  that  no  direct  aid  was  tliereby  given  to  the 
Conf^erate  struggle.  The  notes  had  already  gotten  into 
circulation— had  dispfaced  every  other  circulating  medium  ; 
had  been  paid  out  by  the  governing  power,  in  discharge  of  its 
obligations,  or  in  making  necessary  purchases ;  and  it  fol- 
lowed that  no  direct  aid  was  rendered  the  government,  by 
passing  them  from  hand  to  hand.  Whether  they  were  held 
by  A,  or  by  B,  did  not  increase  or  diminish  the  Government's 
resources.  Within  the  territory  controlled  by  Confederate 
authority,  every  person,  whether  favoring  one  flag  or  the 
other,  was  forced  to  employ  this  currency,  or  abstain  from 
all  commerce  with  mankind. 

Thorington  v.  Smith,  8  Wall.  1,  is  .the  leading  case  in  the 
United  States  Supreme  Court,  on  this  question.  A  recovery 
was  had  in  that  case,  on  an  executory  contract  to  pay  Con- 
federate treasury-notes  for  land  purchased.  The  opinion 
was  delivered  by  Ch.  J.  Chase  ;  and  in  speaking  of  this  cur- 
rency, he  said  :  "While  the  war  lasted,  they  had  a  contin- 
gent value,  and  were  used  as  money  in  nearly  all  the  busi- 
ness transactions  of  many  millions  of  people.  They  must 
be  regarded,  therefore,  as  a  currency,  imposed  on  the  com- 
munity by  irresistible  force.  *  *  Contracts,  stipulating 
for  payment  in  this  currency,  can  not  be  regarded,  for  that 
reason  only,  as  made  in  aid  of  foreign  invasion  in  the  one 
case,  or  of  the  domestic  insurrection  in  the  other.  They 
have  no  necessary  relations  to  the  hostile  government, 
whether  invading  or  insurgent.  They  are  transactions  in  the 
ordinary  course  of  civil  society,  and,  though  they  may  indi- 
rectly and  remotely  promote  the  ends  of  the  unlawful  gov- 
ernment, are  without  blame,  except  when  proved  to  have 
been  entered  into  with  actual  intent  to  further  invasion  or 
insurrection.  We  can  not  doubt  that  such  contracts  should 
be  enforced  in  the  courts  of  the  United  States,  after  the 
restoration  of  peace,  to  the  extent  of  their  just  obligation." 
In  the  Confederate  Note  case,  19  Wall.  548,  the  same  princi- 
ple was  recognized. — B.  R.  Co.  v.  King,  91  U.  S.  3  ;  Whii- 
feld  V.  Riddle,  52  Ala.  467 ;  Waring  v.  Lewis,  53  Ala.  615  ; 
Van  Hoose  v.  Bush,  54  Ala.  342 ;  McPherson  v.  Gray,  14 
Bich.  Eq.  121.  The  principle  of  these  cases  goes  further. 
Even  where  a  trustee  sold  property,  or  collected  a  demand, 
•  the  property  of  the  trust  estate,  if  he  acted  in  good  faith,  the 
property  passed,  the  debt  became  extinguished,  and  no  lia- 
bihty  rested  on  the  trustee,  except  to  account  for  the  funds 
collected. — Hutchinson  v.  Owen,  59  Ala.  326  ;  Cummings  u. 
Bradley,  57  Ala.  224. 

A  distinction  has  been  sometimes  drawn,  between  the 
receipt  of  Confederate  treasury-notes,  and  the  investment  in 
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Confederate  bonds.  There  can  be  no  question,  that  if  a 
trustee  invested  the  trust  moneys  with  the  Confederate  gov- 
ernment, in  payment  for  its  bonds,  this  would .  be  classed  as 
direct  aid  and  support  to  its  purpose  and  resources,  and 
would  he  pronounced  illegal.  He  would  be  liable  to  account 
for  the  same,  as  for  a  maladministration.  Such  was  the 
ruling  in  Lockhart  v.  Horn,  1  Woods,  628 ;  S.  C,  17  Wall. 
570.  In  that  case,  the  court  said :  "The  investment  was, 
therefore,  a  direct  contribution  to  the  resources  of  the  Con- 
federate Government ;  it  was  an  act  giving  aid  and  comfort 
to  the  enemies  of  the  United  States ;  and  the  invalidity  of 
any  transaction  of  that  kind,  from  whatever  source  origina- 
ting, ought  not  to  be  a  debatable  matter  in  the  courts  of  the 
United  States." — Hutton  v.  Williams,  60  Ala.  133 ;  Jones  v. 
Fellotos,  58  Ala.  343. 

In  BIcBurney  v.  Carson,  99  U.  S.  567,  the  trustee  held  a 
claim  secured  by  mortgage  on  real  estate,  made  before  the 
war.  The  mortgagor,  in  1863,  sold  the  mortgaged  premises, 
for  Confederate  treasury -notes,  at  a  considerable  advance, 
and  with  part  of  the  proceeds  paid  off  the  mortgage  debt. 
The  court  pronounced  the  transaction  a  fraud  on  the  bene- 
ficiaries, declared  the  alleged  payment  null,  and  re-estab- 
lished and  enforced  the  mortgage  security.  The  conclusion 
of  fraud  in  this  case  was  reached  on  very  little  more  than 
the  fact  that  Confederate  currency  was  employed  in  the 
alleged  payment.  This  case  is  scarcely  reconcilable  with 
our  own  decision  in  Hutchinson  v.  Oioen,  supra.  We  think  it 
is  settled  that,  if  a  trustee  invested  or  sold  the  assets  or 
property  of  the  trust  estate,  by  a  sale  or  loan  to  the  Confed- 
erate Government,  and  received  in  exchange  or  payment  the 
bonds  of  the  latter,  issued  and  then  disposed  of  for  the  first 
time,  such  investment  or  sale  would  be  pronounced  illegal, 
and  the  trustee  held  to  account  therefor. 

An  argument  may  be  made,  that  after  the  Confederate 
bonds  had  been  sold  by  the  Confederate  Government,  and 
passed  into  private  hands,  the  fact  that  such  bonds  passed 
from  hand  to  hand  afterwards,  in  purchases  and  sales  be- 
tween the  citizens,  could  aid  the  cause  of  the  Confederacy  no 
more  than  the  employment  of  Confederate  treasury-notes  in 
like  circumstances.  This  question  is  left  somewhat  unde- 
cided in  Planters'  Bank  v.  Union  Bank,  16  Wall.  483.  The 
Planters'  Bank  had  remitted  to  the  Union  Bank  Confederate 
bonds,  to  be  sold  for  account  of  the  former.  The  bonds 
were  sold,  and  suit  was  brought  for  the  proceeds.  The  Su- 
preme Court  ruled,  that  the  Circuit  Court  had  erred  in 
charging  the  jury,  "that  in  the  circumstances  of  this  [that] 
case,  no  action  would  lie  for  the  proceeds  of  the  sale  of  the 
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Confederate  bonds,  which  had  been  sent  by  the  plaintiff  to 
the  defendant  for  sale,  and  which  had  been  sold  by  them, 
though  the  proceeds  had  been  carried  to  the  credit  of  the 
plaintiff,  and  made  a  part  of  the  account.  It  may  be  that  no 
actioQ  would  lie  against  a  purchaser  of  the  bonds,  or  against 
the  defendants  on  any  engagement  made  by  them  to  sell. 
Such  a  contract  would  have  been  illegal.  But,  when  the 
illegal  transaction  has  been  consummated ;  when  no  court 
has  been  called  on  to  give  aid  to  it ;  when  the  proceeds  of 
the  sale  have  been  actually  received,  and  received  in  that 
which  the  law  recognizes  as  having  had  value,  and  when  they 
have  been  carried  to  the  credit  of  the  plaintiff,  the  case  is 
different.  *  *  *  The  plaintiff  does  not  require  the  aid  of 
any  illegal  transaction,  to  establish  its  case.  It  is  enough 
that  the  defendant  has  in  hand  a  thing  of  value  that  belongs 
to  it."  There  is,  in  this  case,  a  seeming  implication,  that  the 
sale  of  the  bonds  was  illegal,  and  that  if  the  transaction  had 
remained  to  any  extent  executory,  the  court  would  have 
rendered  it  no  assistance. 

Soon  after  Bocock  purchased — before  1864 — he  sold  the 
lands  in  controversy  to  Tayloe,  received  the  purchase -money 
in  full,  executed  a  conveyance  to  him,  in  which  his  wife 
joined,  and  put  him  in  possession.  He  has  retained  the 
possession  ever  since.  We  have  shown  above  that  Bocock, 
if  any  part  of  the  purchase-money  remained  unpaid,  was  a 
mere  tenant  at  will,  and  did  not  hold  adversely  to  the  Dug- 
ger heirs.  Does  Tayloe,  his  vendee,  occupy  a  better  posi- 
tion ?  If  he  entered  and  held  adversely,  the  right  of  entry 
was  barred  when  this  suit  was  commenced,  in  May,  1878. 
The  statute  commenced  running  September  21st,  1865,  and 
the  bar  would  be  complete  in  ten  years,  if  there  was  no  in- 
tervening disability.  The  plaintiffs  were  both  minors,  but 
each  attained  his  majority  more  than  three  years  before  this 
suit  was  brought.  Infancy  is  no  answer  to  the  statute  of 
limitations,  if  the  time  prescribed  in  the  statute  has  elapsed, 
and  during  three  years  of  the  time  the  plaintiffs  have  been  of 
lawful  age.— Code  of  1876,  §  3236. 

In  Hunter  V.  Parsons,  2  Bailey,  S.  C.  59,  the  principle  is 
thus  stated :  "A,  having  contracted  to  purchase  lands  of  B, 
paid  part  of  the  purchase-money,  but  titles  were  never  made. 
A  gave  the  bond  to  his  son,  C,  who  went  into  possession. 
Udd,  that  his  possession  was  adverse,  both  as  to  A  and  B." 
In  Clapp  V.  Bromagham,  9  Cow.  530,  it  was  ruled,  that  where 
one  entered  as  the  committee  of  a  lunatic,  and  made  sale  to 
another,  who  took  possession,  and  claimed  in  absolute  right, 
the  statute  of  limitations  commenced  running  from  the  time 
the  purchaser  so  took  possession.     The  case  of  Motion  v. 
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Henderson  is  almost  exactly  like  that  of  Clapp  v.  Bromagham, 
supra.  The  title  to  the  lands  was  in  a  trustee  for  a  lunatic. 
One  claiming  to  be  guardian  of  the  lunatic,  but  acting  under 
a  void  appointment,  obtained  an  order  of  the  Probate  Court 
for  the  sale  of  the  lands,  and  sold  and  conveyed  them.  The 
purchaser,  and  those  claiming  under  him,  had  had  possession 
of  the  lands  under  claim  of  right  and  of  ownership,  for  a 
length  ot  time  sufficient  to  bar  the  right  of  entry  under  the 
statute.  The  whole  proceedings  under  which  the  sale  and 
conveyance  were  made  were  void,  because  the  order  appoint- 
ing the  guardian  was  invalid  and  void.  It  was  held,  the 
statute  of  limitations  ran  in  favor  of  the  derivative  pur- 
chaser, although  the  possession  of  the  irregularly  appointed 
guardian  was  but  the  possession  of  the  lunatic,  in  whose 
right  he  assumed  control,  and  made  the  sale. — 62  Ala.  426. 

Miller  v.  The  State,  38  Ala.  600,  was  a  case  of  sale  on 
credit,  purchase-money  not  paid,  and  no  title  conveyed  to 
the  purchaser.  Under  an  execution  against  the  purchaser, 
the  sheriff  levied  on  and  sold  the  lands  to  Miller,  who 
received  a  sheriff's  deed,  and  went  into  possession,  and  held 
under  claim  of  right,  for  more  than  ten  years.  This  court 
decided,  that  Miller  acquired  no  title  by  his  purchase ;  but, 
going  into  possession  under  claim  of  right,  he  was  an  adverse 
holder,  and  the  statute  of  limitations  had  perfected  a  bar  in 
his  favor.  See,  also,  Smilie  v.  Biffle,  2  Penn.  St.  52  ;  Steele  v. 
Johnson,  4  Allen,  425 ;  Clarh  v.  Gilbert,  39  Conn.  94 ;  Nor- 
throp V.  Wright,  7  Hill,  N.  Y.  476 ;  Beverly  v.  McBride,  9  Ga. 
440  ;  McCaU  v.  Neehj,  3  Watts,  69  ;  Woodioard  v,  Blanchard, 
16  III.  424 ;  Angell  on  Lim.,  6th  ed.,  §§  406  et  seq.  One  who 
is  in  possession,  exercising  acts  of  ownership,  and  claiming 
to  hold  as  of  right,  is  an  adverse  holder  ;  and  a  possession 
thus  held,  for  the  period  prescribed  in  the  statute,  ripens  into 
a  bar. —  Collins  v.  Johnson,  57  Ala.  304;  Ladd  v.  Dubroca,  61 
Ala.  25 ;  Smith  v.  Roberts,  62  Ala.  83 ;  51olton  v.  Henderson, 
lb.  426;  Angell  on  Lim.,  §§  390,  401. 

The  bill  of  exceptions  in  this  case  shows  that  Tayloe  "went 
into  possession  of  the  lands  sued  for  about  January  1st, 
1861,  in  right  of,  or  as  trustee  for  his  wife,  under  a  purchase 
and  deed  from  said  W.  P.  Bocock  and  wife  ;  and  that  he  has 
been  continuously  in  the  possession  of  said  land  until  this 
time,  claiming  the  same,  under  his  said  purchase,  as  the 
property  of  his  wife,  occupying  and  cultivating  same."  This 
constituted  him  an  adverse  holder,  and  is  a  complete  de- 
fense to  the  present  action.  The  Circuit  Court  erred,  both 
in  the  charge  given,  and  in  the  charge  refused. 

Reversed  and  remanded. 
Vo:-.  LXVL 
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Atkins  V.  Siddons. 

Prohibition  from  Circuit  Court  to  Justice  of  the  Peace. 

1.  When  ■prohibition  lies, — The  writ  of  prohibition  ifi  designed  to  prevent  the 
usurpation  of  jurisdiction  by  the  inferior  court  or  tribunal  to  which  it  is 
directed,  and  is  never  awarded,  even  in  cases  of  usurpation  or  abuse  of  power, 
unless  other  remedies  are  inadequate  or  inapplicable  ;  nor  will  it  be  granted 
to  prevent  acts  which  are  purely  ministerial. 

2.  Slime. — A  prohibition  will  not  be  issued  by  the  Circuit  Court  to  quash, 
or  prevent  proceedings  under  an  execution,  improperly  issued  by  a  justice 
of  the  peace  ;  because,  whether  the  writ  be  void  or  voidaole,  the  party  injured 
by  it  has  an  adequate  remedy  by  motion  to  quash  before  the  .justice  ;  and 
for  the  further  reason,  that  the  issue  of  an  execution  is  purely  a  ministe- 
rial act. 

Appeal  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  case  originated  in  a  petition  filed  by  the  "appellee, 
Gilbert  L.  Siddons,  praying  for  a  writ  of  prohibition  from 
the  Circuit  Court,  to  quash  and  prevent  proceedings  under 
an  execution,  issued  by  a  justice  of  the  peace,  in  favor  of  W. 
T.  Atkins,  and  against  said  Siddons.  Said  Siddons  had  insti- 
tuted an  action  of  detinue,  or  statutory  action  in  the  nature, 
of  detinue,  before  said  justice  of  the  peace,  against  said  At- 
kins, to  recover  the  possession  of  an  iron  safe  ;  and  the  prop- 
erty had  been  delivered  to  him,  on  the  execution  of  the  nec- 
essary statutory  bonds,  the  defendant  having  failed  to  give 
bond  for  the  forthcoming  of  the  property.  On  the  trial  be- 
fore the  justice,  the  defendant  moved  to  dismiss  the  suit  for 
want  of  jurisdiction,  on  the  ground  that  the  safe  was  worth 
more  than  $50  ;  and  the  evidence  adduced  showing  that  the 
safe  was  worth  $80,  the  justice  sustained  the  motion,  and  dis- 
missed the  suit  for  want  of  jurisdiction.  Afterwards,  the  safe 
not  having  been  returned  to  the  possession  of  the  defendant, 
an  execution  was  issued  by  the  justice,  at  his  instance,  against 
said  plaintiff,  for  $85,  the  value  of  the  safe,  and  costs  ;  which 
execution  the  plaintiff  sought  to  quash,  and  to  prevent  the 
levy,  or  other  proceedings  under  it,  by  the  prohibition  prayed 
for.  There  was  a  demurrer  to  the  petition,  which  the  court 
overruled,  and  awarded  the  writ  as  prayed  ;  and  its  judgment, 
from  which  this  appeal  is  sued  out,  is  now  assigned  as  error. 

J.  W.  Bush,  for  appellant. 

J.  T.  Jones,  contra. 
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SOMERVILLE,  J.— The  writ  of  prohibition  is  an  extra- 
ordinary judicial  writ,  issuing  from  a  superior  to  an  inferior 
court,  and  designed  to  prevent  such  inferior  tribunal  from 
usurping  jurisdiction  with  which  it  is  not  constitutionally  or 
legally  vested,  or  to  which  it  has  no  legal  claim. — High  on 
Extr.  Rem.  §  762.  It  is,  however,  never  allowed,  even  in 
cases  of  usurpation  or  abuse  of  power,  unless  existing  reme- 
dies are  inadequate  or  inapplicable.  It  is  always  a  good  rea- 
son for  withholding  the  writ,  if  the  party  aggrieved  has 
another  and  complete  remedy  at  law,  by  which  the  desired 
end  can  be  satisfactorily  and  fully  accomplished. — Ih.  §§  767, 
770 ;  Ex  parte.  Greene  &  Graham,  29  Ala.  52  ;  Ex  parte  Peter- 
son, 33  Ala.  74. 

The  appellee,  we  think,,  had  an  adequate  and  plain  remedy, 
in  the  present  case,  by  motion  to  quash  the  execution  issued 
against  him  by  the  justice.  Whether  such  process  be  void 
absolutely,  or  merely  voidable,  a  motion  to  quash  would  lie 
in  the  justice's  court,  on  the  defendant  in  execution  giving 
his  adversary  reasonable  notice  of  the  intended  application, 
and  of  the  grounds  on  which  it  is  based,  provided  the  matter 
be  prosecuted  without  unreasonable  delay. — Freeman  on  Ex. 
§§73-76. 

The  writ  was  improperly  granted  in  this  case,  for  another 
adequate  reason.  It  can  never  be  invoked  to  prevent  pro- 
ceedings which  are  purely  ministerial  in  their  nature,  but 
only  those  which  are  of  a  judicial  character.  The  issue  of 
an  execution  by  a  justice  of  the  peace  is  a  ministerial,  not  a 
judicial  act ;  and  the  writ  of  prohibition  will  not,  therefore, 
lie  to  prevent  its  issue,  however  illegal  or  unauthorized,  and 
whether  such  process  be  void  or  voidable. — High  on  Extr. 
Rem.  §  769 ;  Kyle  v.  Evans,  3  Ala.  481 ;  State  v.  Clark  Co. 
Court,  41  Mo.  44  ;  Ex  parte  Brandlacht,  2  Hill,  367.  In  the 
latter  case,  Cowen,  J.,  says  :  "  The  office  of  a  prohibition  is 
to  prevent  courts  from  going  beyond  their  jurisdiction  in  the 
exercise  of  judicial,  not  ministerial  power.  Otherwise,  we 
might  be  called  on  to  send  the  writ  whenever  a  justice  of  the 
peace  was  about  to  issue  civil  or  even  criminal  process  irreg- 
ularly;" the  very  case  now  confronting  us  in  the  present 
instance. 

The  Circuit  Court  erred  in  granting  the  writ ;  and  the  judg- 
ment is  hereby  reversed,  and  judgment  is  here  rendered,  dis- 
missing and  vacating  the  whole  proceeding  had  in  that  court. 
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Drew's  Adm'r  v.  DreTV. 

Application  by  Administrator,  for  sale  of  Lands  for  Payment 

of  Debts. 

] .  Devise  for  life,  with  remainder  to  surviving  children,  and  limitation  over. 
Under  a  devise  for  life  to  fhe  Bister  of  the  testatrix,  with  remainder  to  her 
surviving  children,  and  these  words  superadded  ;  '■  Bnt,  if  any  one  of  my  said 
sister's  children  should  die  before  receiving  the  share  allotted  under  this  will, 
and  should  leave  a  child  or  children,  then  the  child  or  children  of  such  de- 
ceased  shall  receive  the  portion  that  would  have  gone  to  the  decedent ;"  held, 
that  the  interest  of  a  remainder-man,  who  survived  the  tenant  for  life,  and 
then  died  before  a  partition  of  the  property,  leaving  no  child  or  children,  was 
not  thereby  divested  or  determined. 

Appeal  from  the  Probate  Court  of  Sumter. 

In  the  matter  of  the  estate  of  Thomas  Drew,  deceased,  on 
the  application  of  William  Edmonds,  the  administrator,  for 
an  order  to  sell  his  interest  in  certain  lands  for  the  payment 
of  his  debts,  on  the  ground  that  the  personal  assets  were 
insujfficient  for  that  purpose.  The  application  was  contested 
by  the  heirs  at  law  of  the  decedent,  who  were  his  brothers 
and  sisters,  "on  the  ground  that  said  deceased  had  no  such 
interest  in  said  lands  as  could  be  sold ;"  and  in  support  of 
their  objections,  they  introduced  the  last  will  and  testament 
of  Mrs.  Sarah  M.  Flowers,  to  whom  the  lands  had  belonged 
at  the  time  of  her  death,  and  under  whom  the  parties  claimed 
as  devisees.  Said  will  was  dated  the  22d  April,  1868,  and 
was  duly  admitted  to  probate  on  the  31st  October,  1870.  By 
the  first  item  of  said  will,  the  testatrix  bequeathed  and  de- 
vised all  her  property,  real  and  personal,  to  her  sister,  Mrs. 
Elizabeth  M.  Drew,  "for  and  during  her  life  only  ;"  and  the 
other  clauses  of  the  will  were  in  these  words  :  "Item  2.  At 
the  death  of  my  said  sister,  her  children,  or  those  of  them 
living  at  the  time  of  her  death,  are  to  have  the  property  herein 
devised  and  bequeathed  equally;  but,  if  any  one  of  my  said 
sister's  children  should  die  before  receiving  the  share  allotted 
under  this  will,  and  the  deceased  should  leave  a  child  or  chil- 
dren, then  the  child  or  children  of  such  deceased  shall  receive 
the  portion  that  would  have  gone  to  the  decedent  if  there  had 
been  no  death  in  the  family."  "Item  3.  If  my  said  sister 
should  die  before  myself,  it  is  my  will  and  wish,  that  her 
children  receive  the  property  she  would  have  received  under 
this  will,  in  the  event  she  had  lived,  oy  survived  me ;  but,  in 
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that  event,  if  any  of  her  children  should  die  before  receiving 
the  portion  allotted  under  this  will,  then  the  children  of  such 
deceased  is  to  take  and  have  the  portion  going  to  decedents 
if  there  had  been  no  death.  But,  in  no  event,  is  the  husband 
or  wife  of  any  of  my  said  sister's  children  ever  to  have  any 
of  the  property  devised  and  bequeathed  under  this  will." 

"  It  was  admitted  that  said  Thomas  Drew  was  a  son  of 
Mrs.  Elizabeth  M.  Drew,  mentioned  in  said  will ;  and  that  he 
survived  his  said  mother,  and  died  intestate  before  receiving 
the  share  allotted  to  him  under  said  will,  no  division  of  the 
property  having  been  made  up  to  the  time  of  his  death  ;  and  " 
that  he  left  no  children  ;  and  that  the  contestants  are  his  next 
of  kin  and  heirs,  and  the  distributees  of  his  estate.  This 
being  all  the  evidence,  the  court  sustained  the  objection  and 
motion  of  the  contestants,  and  dismissed  the  petition ;"  to 
which  ruling  and  decision  the  administrator  duly  excepted, 
and  he  now  assigns  it  as  error. 

S.  H.  Spbott,  for  appellant. 

Chapman  &  Smith,  contra. 

BEICKELL,  C.  J.— It  is  plain  that  the  will  of  Mrs.  Flow- 
ers created  an  estate  for  life  in  Mrs.  Drew,  and,  on  her  death, 
an  estate  in  remainder  in  such  of  her  children  as  were  then 
living.  The  remainder  vested  immediately  on  the  death  of 
Mrs.  Drew ;  and  if  it  is  conceded  that  it  was  subject  to  be 
divested,  on  the  happening  of  a  future  event  or  contingency, 
that  event  or  contingency  must  have  occurred,  to  work  the 
divestiture.  If  that  event  or  contingency  has  not  occurred, 
the  estate  remains  as  it  is  created  by  the  will, — S/ierrod  v. 
Sherrod,  38  Ala.  537.  The  event  or  contingency,  upon  which 
it  is  insisted  the  estate  in  r^emainder  is  subject  to  be  divested, 
is  the  death  of  either  of  the  children,  leaving  children,  be- 
fore there  was  a  partition,  and  an  allotment  to  each  child  of 
his  Or  her  share  of  the  lands  and  other  property  devised  and 
bequeathed.  But  this  is  not  the  contingency  which  has  hap- 
pened. Thomas  Drew,  the  intestate  of  the  appellant,  died 
after  his  mother,  before  partition,  without  leaving  children. 

The  rule  is  well  settled,  that  when,  by  clear  and  unambiguous 
words,  an  absolute  gift  is  made,  and  a  contingency  provided 
in  which  the  gift  is  to  be  defeated,  it  will  not  cease  until  that 
contingency  occurs.  There  can  be  no  inference,  or  implica- 
tion, that  it  shall  cease  or  terminate  in  any  other  event,  or 
on  any  other  contingency. — 1  Eoper  on  Legacies,  618,  782 ; 
2  Team's  Eem.  377 ;  Harrison  v.  Foreman,  5  Ves.  207.  Such 
was  the  manifest  intention  of  the  testatrix ;  for  it  is  only  in 
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the  event  a  remainder-man  died,  leaving  a  child  or  children, 
that  there  is  a  gift  over,  and  the  gift  over  is  to  his  or  her 
children. . 

The  Court  of  Probate  erred  in  ruling  that  the  estate  of 
Thomas  Drew  in  the  lands  was  terminated  by  his  death  be- 
fore partition. 

Reversed  and  remanded. 


Perkins  v.  The  State. 

Indictment  for  Murder. 

1.  Objection  to  indictment  on  account  of  evidence  before  grand  jury,  and  instruc- 
tions to  grand  jury. — When  an  indictment  is  found  on  insufficient  testimony, 
the  objection  is  not  good  matter  for  a  plea  in  abatement,  but  is  only  available 
on  motion  to  quash,  supported  by  testimony;  and  the  instructions  of  the 
court  to  the  grand  jury  can  neither  be  excepted  to,  nor  assigned  as  error. 

2.  Second  indictment,  preferred  on  account  0/  defects  in  first. — When  a  second 
indictment  is  preferred,  on  account  of  fatal  defects  in  the  first,  or  in  the 
organization  of  the  grand  jury  by  which  it  was  found  (Code,  §  4819),  it  is  not 
necessary  that  the  first  indictment  should  be  quashed  before  the  second  is 
found  ;.  the  better  and  more  usual  practice  is  to  the  contrary. 

3.  Confessions ;  when  admissible. — The  confessions  of  the  defendant  in  this 
case,  a  freedmau,  made  to  another  freedman  while  confined  in  jail,  held  to 
have  been  made  voluntarily,  and  therefore  admissible,  on  the  authority  of 
Aaron  v.    The  State,  37  Ala.  106,  and  Johnson  v.  Ihe  State,  59  Ala.  37. 

Appeal  from  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  prisoner  in  this  case,  Ben.  Perkins,  a  freedman,  was 
indicted,  jointly  with  Csesar  Clanton,  another  freedman,  for 
the  murder  of  Gilbert  Roberts.  The  indictment,  on  which 
the  prisoner  was  tried,  was  found  at  the  October  term  of  the 
court,  1879 ;  and  on  the  same  day  on  which  the  indictment 
was  returned  into  court,  October  16th,  1879,  on  motion  of 
the  prosecuting  attorney,  an  order  was  made  and  entered  by 
the  court,  quashing  another  indictment  against  said  Perkins 
and  Clauton,  found  at  the  April  term,  1877,  for  the  same 
offense,  on  the  ground  that  it  was  preferred  by  a  grand  jury 
illegally  organized.  The  order  for  the  completion  of  the 
grand  jury  by  which  the  former  indictment  was  found,  as  set 
out  in  the  order  quashing  it,  was  in  these  words :  "And 
there  not  being  a  sufficient  number  to  complete  said  grand 
jury,  the  court  ordered  the  sheriff  to  draw  from  the  list  of 
petit  jurors  for  the  first  week  of  the  present  term,  to  com- 
plete said  grand  jury  ;  from  which  the  following  named  per- 
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SODS  were  drawn,"  &c.  The  order  granting  the  motion  to 
quash  recites,  "and  the  defendant  being  present  in  open 
court,  and  not  objecting,  it  is  considered  by  the  court,  and 
is  the  judgment  of  the  court,  that  the  motion  be  granted,  and 
the  accusation  quashed  ;  and  it  is  the  order  of  tbe  court,  that 
said  defendant,  Ben  Perkins,  be  held  in  custody,  to  answer 
another  indictment  preferred  against  him  for  the  same 
offense."  A  severance  having  been  granted,  on  motion  of 
the  defendants,  and  the  defendant  Perkins  having  been 
arraigned  on  the  new  indictment,  he  filed  three  special  pleas, 
as  follows  : 

1.  "That  he  was  heretofore  duly  arraigned  upon  an  in- 
dictment duly  preferred  by  the  grand  jury  of  said  county,  as 
organized  at  the  Spring  term  of  said  court,  1877,  as  shown 
by  the  minute-entry  of  the  organization  of  said  jury,  of  record 
in  said  court,  which  is  made  part  hereof  by  reference  thereto  ; 
that  before  said  indictment,  to  which  this  defendant  had 
duly  pleaded  not  guilty,  and  none  other  thereto,  upon  ar- 
raignment thereon,  had  been  abated,  quashed,  or  otherwise 
disposed  of,  and  while  the  same  was  pending  in  said  court  as 
an  indictment  against  this  defendant,  on  the  morning  of 
October  16th,  1879,  the  grand  jury  of  said  county,  organized 
at  and  for  said  October  term  of  said  court,  1879,  came  into 
court,  and  made  presentment  of  certain  indictments,  which 
the  court  ordered  the  clerk  of  said  court  to  file ;  that  said 
court  thereupon  inquired  of  said  grand  jurors,  if  they  desired 
further  instructions  as  to  their  duties ;  that  the  foreman  of 
said  grand  jury  thereupon  replied,  that  they  did  not ;  that 
the  court  then  asked  if  the  solicitor  was  in  court,  to  which 
said  foreman  replied  that  he  was  not ;  that  the  court  then 
said,  in  substance,  as  follows  :  *  I  will  venture  to  make  this 
suggestion  to  you,  gentlemen :  in  cases  where  indictments 
have  heretofore  been  found,  but  were  defective,  because  of 
the  organization  of  the  grand  jury,  it  is .  necessary  to  have 
some  witnesses  before  you,  to  find  new  bills,  but  you  need 
not  go  into  as  full  an  investigation  as  if  the  case  came  up  be- 
fore you  originally.'  Thereupon,  the  said  grand  jury  with- 
drew, to  consider  of  their  presentments ;  and  afterwards,  on 
the  morning  of  the  same  day,  the  said  grand  jury  returned 
into  court  the  said  indictment  upon  which  this  defendant  is 
now  arraigned,  and  to  which  he  makes  this  plea ;  and  there- 
after the  said  former  indictment,  so  preferred  against  this  de- 
fendant at  the  Spring  term  of  said  court,  1877,  was  quashed 
by  the  said  court,  on  motion  of  the  solicitor.  And  defendant 
makes  oath  that  this  plea  is  true." 

2.  "That  he  was  heretofore  duly  arraigned,  upon  an  in- 
dictment presented  by  the  grand  jury  of  said  county  at  the 
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Spring  term  of  said  court,  1877,  charging  him  with  the  iden- 
tical offense  charged  in  the  indictment  to  which  he  now 
pleads ;  that  upon  his  said  arraignment  he  duly  pleaded  not 
guilty  thereto  ;  that  upon  his  said  plea  he  was  duly  tried,  at 

the ,  and  was  found  guilty  of  said  charge,  and  by  the 

verdict  of  the  jury  trying  the  said  issue  it  was  adjudged  that 
he  be  confined  in  the  penitentiary  during  the  term  of  his 
natural  life,  and  was  by  said  court  duly  sentenced  ;  that  this 
defendant  duly  appealed  therefrom  to  the  Supreme  Court  of 
the  State,  and  upon  said  appeal  said  judgment  was  reversed, 
and  said  cause  thereupon  duly  remanded  to  said  Circuit 
Court,  for  a  new  trial  upon  said  indictment ;  which  said  in- 
dictment is  not,  and  has  not  been  lost,  mislaid,  or  destroyed, 
but  is  now  on  file  in  this  court,  and  the  record  and  proceed- 
ings had  upon  said  original  indictment  are  of  record  and  on 
file  in  said  court,  and  in  said  Supreme  Court,  and  are  hereby 
jeferred  to,  and  by  reference  prayed  to  be  made  a  part  of  this 
plea  ;  and  defendant  prays  an  inspection  thereof,  and  makes 
oath  that  this  plea  is  true." 

3.  The  third  special  plea  set  out  the  arraignment  and  trial 
on  the  former  indictment,  the  verdict  and  judgment,  appeal, 
and  reversial,  as  in  the  second  plea,  and  then  continued  thus  : 
"And  defendant  avers,  that  the  said  indictment  to  which  he 
now  pleads  was  preferred  by  the  grand  jury  so  presenting, 
and  was  placed  on  file  in  this  court,  before  said  indictment 
upon  which  he  was  heretofore  arraigned  as  aforesaid,  and 
upon  which  he  was  heretofore  tried  as  aforesaid,  was  quashed 
or  abated  ;  and  he  makes  oath  that  this  plea  is  true." 

On  motion  of  the  prosecuting  attorney,  the  first  of  these 
pleas  was  struck  from  the  files  as  frivolous,  and  a  demurrer 
was  interposed  and  sustained  to  the  second  and  third  ;  and 
the  defendant  having  then  pleaded  not  guilty,  issue  was 
joined  on  that  plea,  and  a  trial  was  had,  which  resulted  in  a 
verdict  finding  the  defendant  guilty  of  murder  in  the  first 
degree,  and  sentencing  him  to  be  hanged.  "On  the  trial," 
as  the  bill  of  exceptions  states,  "the  State  proved  that  Gil- 
bert Roberts,  the  person  named  in  the  indictment,  was  killed 
on  the  night  of  April  13th,  1877,  by  being  shot  with  a  gun  ; 
that  the  killing  was  done  secretly,  and  under  circumstances 
showing  that  it  was  an  assassination ;  and  introduced  evi- 
dence of  circumstances  showing  that  the  killing  was  done  by 
the  defendant.  During  the  progress  of  the  trial,  one  Sol 
Brown  was  introduced  as  a  witness  on  the  part  of  the  State, 
to  prove  confessions  made  to  him  by  the  defendant ;  and  be- 
fore he  was  permitted  to  testify,  with  a  view  to  determine 
whether  the  proposed  confessions  should  be  allowed  to  go  to 
the  jury,  the  court  required  said  witness  to  state  to  the  court 
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what  had  been  said  or  done  by  him,  or  by  any  other  person, 
to  induce  the  defendant  to  make  said  proposed  confessions, 
and  the  circumstances  under  which  they  were  made.  Said 
witness,  then,  being  examined  by  the  court,  stated,  that  he 
was  an  old  friend  and  acquaintance  of  the  defendant,  and 
was  in  Gainesville  on  the  day  after  Gilbert  Eoberts  was 
killed ;  that,  being  informed  that  defendant  had  been  ar- 
rested, and  was  in  the  custody  of  the  deputy-sheriff,  on  the 
charge  of  killing  said  Eoberts,  he  went  to  the  room  where 
the  deputy-sheriff  had  him  in  custody,  and  asked  permission 
of  said  deputy  to  have  a  private  talk  with  him ;  that  per- 
mission was  granted,  and  witness  and  defendant  went  into  a 
room  by  themselves,  and  locked  the  door,  the  deputy-sheriff 
going  off  some  distance,  and  leaving  defendant  alone  in  the 
charge  of  witness ;  that  witness  began  the  conversation,  by 
saying  to  defendant,  *  I  feel  very  sorry  for  you,  Ben,  and  ivant 
you  to  come  out  of  it.'  Defendant  shed  tears,  witness  said, 
and  said,  *  0,  uncle  Broivn,  ivhat  a  pity  it  is  that  a  man  should 
be  bribed  by  money  to  kill  another  m,an.'  Witness  then  said  to 
defendant,  'Let  him  loho  did  the  act,  bear  the  yoke,'  and  it  would 
be  better  for  him,  meaning  defendant.  Defendant  then  said, 
^Go  after  my  wife^  and  witness  did  so ;  and  defendant's  wife 
went  in  to  where  he  was.  This,  the  witness  said,  was  all  that 
occurred  up  to  that  time.  Witness  th^n  stated,  that  after 
defendant's  wife  came,  defendant  said  to  witness,  'J  made  five 
or  ten  jumps  from  the  window,  and  I  noio  have  $1 7  in  my 
pocket,  and  can  get  $30  more  lohenever  1  want  it'  Witness 
stated,  that  nothing  at  all  was  said  to  defendant  by  him,  or 
by  any  other  person,  after  his  wife  came,  and  before  these 
last  statements  were  made  by  the  defendant,  but  that  de- 
fendant seemed  to  be  in  much  trouble  and  distress.  Upon 
this  examination  made  by  the  court,  the  witness  was  permit- 
ted to  testify  to  the  jury  as  to  said  confessions,  the  court 
holding  that  they  were  voluntary ;  to  which  ruling  and  action 
of  the  court  the  defendant  excepted." 

There  is  no  assignment  of  errors  on  the  record,  and  there 
are  no  briefs  on  file. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — 1.  If  the  grand  jury  found  the  second  in- 
dictment in  this  case  on  insufficient  testimony,  that  was  not 
a  matter  for  plea  in  abatement.  It  could  have  been  reached 
only  by  motion  to  quash,  supported  by  testimony. — Spar- 
renbergers  case,  53  Ala.  481.  An  exception  to  the  judge's 
charge  to  the  grand  jury  is  not  provided  for  by  our  statute, 
and  does  not  furnish  ground  for  an  assignment  of  error  in 
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this  court.— Code  of  1876,  §§  3107,  4978 ;  1  Bish.   Cr.  Proc. 
§§  872,  873,  885. 

2.  The  objection  that  the  second  indictment  was  found 
before  the  first  one  was  quashed,  can  not  be  sustained.  That 
is  the  better  and  more  usual  practice. — 1  Whar.  Amer.  Cr. 
Law,  §  573;  1  Bish.  Cr.  Proc.  §  770,  and  other  authorities 
cited  by  counsel.  The  Circuit  Court  did  not  err  in  the  vari- 
ous rulings  on  the  pleas  in  abatement. 

3.  The  Circuit  Court  did  not  err  in  receiving  the  con- 
fessions of  the  accused  in  evidence.  No  inducement  of 
promise,  or  menace  to  him,  called  out  what  he  said.  His 
statements  appear  to  have  been  entirely  voluntary. — Aaron 
V.  The  State,  37  Ala.   106 ;  Johnson  v.  The  State,  59  Ala.  37. 

The  judgment  is  affirmed. 

It  is  therefore  ordered  and  adjudged,  that  the  sentence  of 
the  law  be  carried  into  effect,  by  hanging  the  defendant,  Ben 
Perkins,  by  the  neck,  until  he  is  dead,  on  Friday,  26th  Au- 
gust, 1881;  and  the  sheriff  of  Sumter  county  is  charged  with 
the  execution  of  this  sentence,  in  the  mode  prescribed  by  the 
statute.— Code  of  1876,  §  4617. 


Leonard  v.  The  State. 

Indictment  for  3Iurder. 

1.  Exception  to  ruling  induced  by  objection  of  party  excepting;  challenge  of 
juror. — An  exception  can  not  be  based  on  a  ruling  or  action  of  the  court  in- 
duced by  the  objection  of  the  party  himself.  Thus,  where  the  prosecuting 
attorney  challenged  a  juror  who  had  taken  his  seat  in  the  jury-box,  and,  on 
objection  being  made  by  the  defendant,  the  challenge  was  withdrawn,  and 
the  juror  directed  to  take  his  seat  again,  this  action  is  not  matter  of  exception 
on  the  part  of  the  defendant. 

2.  Abstract  charges. — An  abstract  charge— that  is,  a  charge  based  upon  a 
hypothetical  state  of  facts,  .which  there  is  no  evidence  whatever  tending  to  es- 
tablish—is properly  refused,  though  it  may  assert  a  correct  legal  proposition. 

3.  Homicide;  self-defense. — The  doctrine  of  self-defense  is  not  available  in 
a  case  of  homicide,  where  the  defendant  himself  was  the  aggressor,  and  will- 
fully brought  on  himself,  without  legal  excuse,  the  necessity  for  the  killing. 

From  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  prisoner  in  this  case,  Sol.  Leonard,  was  indicted  for 
the  murder  of  Charles  Taylor ;  was  duly  arraigned,  and 
pleaded  not  guilty  to  the  indictment ;  was  tried  on  issue 
joined  on  that  plea,  found  guilty  of  murder  in  the  first  de- 
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gree,  and  sentenced  to  imprisonment  in  the  penitentiary  for 
lite.  On  his  trial,  a  bill  of  exceptions  was  reserved  at  his 
instance,  in  which  the  facts  are  thus  stated  : 

"  The  jurors  were  regularly  drawn,  and  were  caused  to  be 
seated  in  the  jury-box ;  but  none  of  them  were  sworn  until 
the  jury  was  completed.  C.  ]\1.  Boyd  was  drawn  as  a  juror, 
and,  without  being  sworn,  took  his  seat  with  the  other  jurors ; 
and  thus  the  drawing  proceeded,  until  eleven  names  were 
drawn  and  accepted,  both  by  the  State,  and  by  the  defend- 
ant. The  solicitor  then  asked  to  be  permitted  to  withdraw 
his  acceptance  of  said  Boyd,  and  to  challenge  bim  ;  and  said 
Boyd  not  having  been  sworn,  and  the  challenges  allowed  by 
law  to  the  State  not  having  been  exhausted,  and  the  jury  not 
having  been  completed,  the  court  permitted  the  solicitor  to 
challenge  said  Boyd,  and  directed  said  Boyd  to  stand  aside ; 
to  which  action  of  the  court  the  defendant  excepted.  But, 
before  said  Boyd  left  the  bar  of  the  court,  and  before  the 
drawing  proceeded,  and  almost  immediately  after  the  court 
had  directed  said  Boyd  to  stand  aside,  the  solicitor,  because 
of  the  objections  interposed  by  the  defendant,  withdrew  all 
objections  and  challenge  to  said  Boyd  as  a  juror,  and  asked 
that  he  again  take  his  seat  with  the  jury.  The  court  then 
directed  said  Boyd  to  take  his  seat  on  the  jury,  and  the  de- 
fendant excepted.  The  court  then  told  the  defendant,  that 
said  Boyd  might  go  back  on  the  jury,  or  not,  as  he  (the  de- 
fendant) wished — that  the  court  would  not  cause  him  to  go 
back  on  the  jury,  if  the  defendant  objected.  The  defendant 
said,  that  he  did  not  object  to  said  Boyd  going  back  on  the 
jury  ;  that  he  had  no  objection  to  said  Boyd  as  a  juror,  and 
had  accepted  him,  but  he  desired  to  have  his  exceptions — 
that  was  all.  Whereupon,  the  court  placed  said  Boyd  again 
on  the  jury,  and  caused  the  drawing  to  proceed,  and  the  jury 
to  be  completed ;  and  the  jurors  so  drawn  were  all  then 
sworn,  but  not  before. 

"  Dr.  Letcher,  a  physician,  was  introduced  by  the  State  as 
a  witness,  and  proved  the  nature  and  extent  of  the  wounds 
upon  the  person  of  the  deceased.  He  stated,  that  he  reached 
the  deceased  while  he  was  lying  in  the  road,  and  not  long 
after  he  was  stricken  ;  that  the  deceased  had  two  severe 
wounds  upon  his  head,  and  his  skull  was  crushed  in  by  severe 
blows  from  a  heavy  stick,  or  club.  In  answer  to  questions 
by  the  defendant,  said  witness  stated  that,  when  he  reached 
the  deceased,  he  (deceased)  had  an  open  pocket-knife  in  his 
right  hand.  The  testimony  of  witnesses  to  the  killing  was 
without  conflict,  and  to  the  effect  that  the  deceased  was 
walking  quietly  along  the  road  at  night,  in  company  with  a 
young  woman,  when  the  defendant  came  up  on  bim  from  be- 
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hind,  and,  without  saying  a  word,  struck  him  with  a  club, 
felling  him  to  the  ground,  and  inflicting  wounds  from  which 
he  soon  afterwards  died ;  that  the  deceased  was  not  aware 
of  the  presence  of  the  defendant  until  he  received  the  first 
blow ;  and  that  the  deceased  had  no  opportunity  to  make 
resistance,  and  made  no  resistance  or  effort  whatever,  but 
fell  forward  on  his  face.  There  was  evidence  also,  on  the 
part  of  the  State,  going  to  show  that  the  defendant,  on  the 
evening  of  the  killing,  said  that  the  deceased  had  been  inter- 
fering with  his  business,  and  that  he  intended  to  put  a  stop 
to  it  that  night.  The  defendant  introduced  no  evidence,  ex- 
cept as  to  his  character,  which  was  proved  to  be  good. 

"  The  court  charged  the  jury  on  the  law  of  murder  in  the 
first  and  second  degrees,  and  no  further.  The  defendant 
then  asked  the  following  charges,  which  were  in  writing : 
1.  '  The  fact,  if  it  be  a  fact,  that  the  deceased  had  an  open 
knife  in  his  hands  when  he  was  examined,  a  few  minutes 
after  he  had  fallen  to  the  ground,  may  be  looked  to  by  the 
jury,  in  connection  with  the  other  evidence,  to  determine 
whether  the  deceased  had  the  knife  opened  at  the  time  of 
the  difficulty  ;  and  if  (?)  the  jury  may  reasonably  infer  from 
the  evidence  that  the  deceased  had  his  knife  for  the  purpose 
of  using  it  on  the  defendant  in  the  difficulty,  then,  if  the  de- 
fendant used  no  more  force  than  was  necessary  to  resist  an 
assault  with  the  knife,  he  is  not  guilty  of  the  murder  of  the 
deceased.'  2.  *  If  the  jury  believe,  from  the  evidence,  that 
the  assault  which  the  defendant  made  upon  the  deceased  was 
made  to  repel  an  attack  that  the  deceased  made  upon  the 
defendant  with  a  knife,  and  no  more  force  than  was  necessary 
was  used  by  the  defendant  to  repel  such  assault,  he  is  not 
guilty  as  charged  in  the  indictment.'  3.  '  If  the  jury  believe, 
from  the  evidence,  that  the  defendant  slew  the  deceased  in 
sudden  passion,  he  is  not  guilty  of  murder,  either  in  the  first 
or  in  the  second  degree.'  4.  '  If  the  jury  believe,  from  the 
evidence,  that  the  defendant  voluntarily  and  without  malice 
slew  the  deceased,  then  he  is  guilty  only  of  manslaughter  in 
the  first  degree.'  The  court  refused  each  of  these  charges, 
and  to  the  refusal  of  each  the  defendant  duly  excepted." 

No  counsel  appeared  for  the  appellant  in  this  court,  so  far 
as  the  dockets  and  record  show. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMEKVILLE,  J.— The  action  of  the  court  in  reference 
to  the  juror  Boyd  was  most  clearly  free  from  any  conceivable 
prejudice  to  the  appellant.     The  challenge  of  him,  which  was 
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first  permitted  at  the  instance  of  the  State,  was  afterwards 
disallowed,  and  its  retraction  sustained,  expressly  on  the  ob- 
jection of  the  prisoner.  An  exception  can  not  be  based  on  a 
ruling  of  this  nature,  which  is  superinduced  by  the  party  so 
excepting.  He  might,  with  as  much  reason,  request  the 
court  to  give  a  charge,  and  afterwards  seek  in  the  appellate 
court  to  base  an  assignment  of  error  upon  the  fact  that  the 
Circuit  Court  conformed  to  his  request.  Such  a  practice 
would  be  little  less  than  a  grave  trifling  with  the  dignity  of 
the  law. 

The  charges  asked  by  the  appellant  are  all  based  upon  a 
hypothetical  state  of  facts,  the  truth  of  which  there  is  no 
evidence  whatever  tending  to  establish.  Though  some  of 
these  charges  assert  legal  propositions  which  are  abstractly 
correct,  they  are  not  applicable  to  the  facts  of  the  case,  as 
disclosed  by  the  record,  and  were  calculated  to  mislead  the 
jury.  Such  charges  should  never  be  given,  and  were  in  this 
case  properly  refused. — State  v.  BicJiardson,  54  Ala.  158 ;  State 
V.  McAlpine,^ 41  Ala.  78  ;  State  v.  Taylor, M  Ala.  157. 

The  doctrine  of  self-defense,  which  is  sought  to  be  eluci- 
dated by  some  of  these  charges,  does  not  arise  under  the  evi- 
dence in  this  case.  Such  a  plea  can  never  be  invoked,  or 
made  available  by  a  defendant,  unless  he  be  reasonably  free 
from  fault  in  bringing  on  the  difiiculty.  If  he  was  himself 
the  aggressor,  and  without  legal  excuse  induced  the  necessity 
for  the  killing,  such  necessity  can  not  be  urged  in  justifica- 
tion of  the  act.  In  other  words,  as  often  held  and  frequently 
reiterated  by  decisions  of  this  court,  no  one  can  avail  himself 
of  a  necessity  which  he  has  knowingly  and  willfully  brought 
on  himself. — Cross  v.  State,  63  Ala.  41 ;  Leiois  v.  State, 
51  Ala.  1 ;  Eiland  v.  State,  52  Ala.  322  ;  Horr.  <fe  Thomp. 
Cases  Self-Def.  24 ;  1  Bish.  Cr.  L.  §  844.  There  was  no  evi- 
dence tending,  in  the  remotest  degree,,  to  prove  that  deceased 
made  any  effort  to  use  the  knife  discovered  on  his  person ; 
and  if  the  jury  could  reasonably  infer  the  fact  of  such  at- 
tempt, from  its  being  found  open  in  his  right  hand,  the  evi- 
dence shows  plainly,  without  conflict,  that  the  appellant  was 
the  unprovoked  aggressor  in  the  fight,  having  himself  com- 
menced it  without  any  legal  excuse,  or  even  plausible  pre- 
text.— McNeezer  v.  State,  63  Ala.  169. 

We  discover  no  error  in  the  record,  and  the  judgment  of 
the  Circuit  Court  is  affirmed. 
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Tatum  V,  The  State. 

Prosecution  for   Wantonly  Killing  Hog. 

1,  Amendment  of  statement. —In  a  prosecution  for  a  mifidemeanor,  com- 
menced in  the  County  Court,  and  transferred  to  the  Circuit  Court  at  the  iu- 
staiice  of  the  defendant  (Code,  §i§  4702,  4724-9),  the  "btateinent  of  the  cause 
of  complaint"  which  the  solicitor  is  required  to  make,  and  which  is  analogous 
to  an  information  at  common  lftw»  may  be  amended,  by  leave  of  the  court,  by 
averring  the  time  ot  the  commission  of  the  offense,  if  such  averment  be 
material. 

2.  Wanton  or  unlawful  injury  to  domestic  animal. — Under  the  statute  declar- 
ing a  person  guilty  of  a  misdemeanor  "who  unlawfully  or  wantonly  kills,  dis- 
ables, disfigures,  destroys  or  injures  any  horse."  or  other  domestic  animal  par- 
ticularly named  (Code,  §  4409).  unlike  the  preceding  section  (4408),  which 
relates  to  malicious  injury  to  animals,  malice  towards  the  owner  is  not  an  in- 
gredient of  the  offense:  the  statute  is  ainied  against  intentional  acts,  unlaw- 
fully or  wantonly  done,  from  which  injury  to  the  animal  results,  although 
there  may  not  have  been  a  specific  intent  to  kill,  disable,  or  injure  it. 

From  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  prosecution  in  this  case  was  commenced  on  the  26th 
June,  1880,  by  an  affidavit  made  and  subscribed  by  Nat. 
Renfro,  before  the  judge  of  probate  of  said  county,  which 
stated  that  "the  crime  of  unlawfully  or  wantonly  killing  or 
injuring,  disabling  or  disfiguring  a  hog,  of  the  value  of  fifteen 
dollars,  the  property  of  affiant,  has  been  committed,  and 
that,  in  the  opinion  of  affiant,  Ephraim  Tatum  is  guilty"; 
and  a  warrant  was  thereupon  issued  by  said  probate  judge, 
as  ex-officio  judge  of  the  County  Court,  for  the  arrest  of  said 
Tatum  to  answer  the  charge.  On  the  trial  in  the  County 
Court,  the  defendant  was  convicted,  and  fined  twenty  dollars  ; 
from  which  judgment  he  took  an  appeal  to  the  Circuit  Court, 
where  the  solicitor  filed  a  complaint,  or  statement  of  the 
cause  of  the  prosecution,  in  these  words :  "The  State  of 
Alabama,  by  its  solicitor,  complains  of  Ephraim  Tatum,  that 
he  wantonly  and  unlawfully^killed,  disabled,  disfigured,  de- 
stroyed or  injured  one  hog,  of  the  value  of  fifteen  dollars, 
the  personal  property  of  Nathaniel  Renfro,  the  amount  of 
the  injury  to  said  hog  being  the  sum  of  fifteen  dollars."  The 
defendant  demurred  to  this  statement,  "because  it  does  not 
aver  that  the  offense  was  committed  within  twelve  months 
before  the  commencement  of  this  prosecution";  and  the  court 
then  permitted  an  amendment  of  the  .statement,  by  adding 
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that    averment   to   it ;  to   which   ruling  an   exception   was 
reserved  by  the  defendant. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "there  was 
evidence  on  behalf  of  the  State  tending  to  show  that  the  de- 
fendant was  getting  the  hog  alleged  to  have  been  killed,  &c., 
out  of  his  field,  and  that  his  effort  to  get  the  hog  out  of  his 
field  resulted  in  the  injury  or  death  of  the  hog ;  some  of  the 
evidence  tending  to  show  that  the  defendant  used  unneces- 
sary force,  and  thereby  caused  the  death  or  injury  of  the 
hog.  The  admissions  of  the  defendant,  offered  by  the  State, 
were,  that  he  was  getting  the  hog  out  of  his  field  ;  that  the 
hog  got  in  a  ditch,  and  turned  towards  his  son,  who  struck 
it  with  a  hoe,  and  that  he  (defendant)  threw  it  out  on  the 
side  of  the  ditch.  The  defendant  asked  the  following 
charges,  which  were  in  writing :  1.  '  The  defendant  must, 
at  the  time  of  the  injury  or  killing,  if  there  was  any  injury 
or  killing,  have  entertained  the  criminal  intent  to  injure  or 
kill  said  property  unlawfully  or  wantonly.'  2.  '  There  can 
not  be  any  conviction  in  this  case,  under  the  statute,  unless 
the  defendant  entertained  the  criminal  intent  to  unlawfully 
kill  or  injure  said  property.'  3.  'If  the  only  intention  of  the 
defendant  was  simply  to  get  the  hog  out  of  his  field,  and  the 
hog  died  in  consequence  of  said  effort,  the  defendant  is  not 
guilty,  unless  he  employed  undue  means  to  get  the  hoj;  out, 
or  was  reckless  or  careless  as  to  whether  he  killed  or  iujured 
the  hog.'  The  court  refused  each  of  these  charges,  and  the 
defendant  excepted  to  the  refusal  of  each  separately." 

W.  C.  Brewer,  and  W.  0.  McIver,  for  appellant. 

H.  G.  Tompkins,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J.- The  County  Court  had  original  juris- 
diction of  the  offense  wit'i  which  the  prisoner  was  charged. 
The  accusation  against  him,  in  that  court,  consisted  of  the 
complaint  made  by  the  informer,  or  the  prosecutor,  which 
was  sufficient,  if  by  name  it  designated  the  offense. — Code  of 
1876,  §  4702.  On  appeal  to  the  Circuit  Court,  the  cause  was 
triable  de  novo,  and  no  objection  could  be  made  to  any  inac- 
curacy or  imperfection  in  the  proceedings  before  the  County 
Court.-^Code  of  1876,  §§  4722,  4729. 

In  the  Circuit  Court,  it  was  the  duty  of  the  solicitor  to 
make  a  brief  statement  of  the  cause  of  complaint,  which  was 
in  the  place  of  a  presentment,  or  of  an  indictment.  Whether 
the  statement  originally  filed  was  demurrable,  because  it  did 
not  precisely  conform  to  the  form  laid  down  in  the  statute, 
and  omitted  all  allegation    of  the    time   of  committing  the 

Vol.  lxvi. 


1880. J  OF  ALABAMA.  467 

[Tat urn  V,  The  State.] 

offense,  may  well  be  doubted.  But  it  was  so  ruled  by  the 
Circuit  Court.;  and  whether  the  defect  could  be  cured  by 
amendment,  is  the  question  presented.  The  statement  of 
the  cause  of  complaint  is  the  act  and  pleading  of  the  solici- 
tor, the  prosecuting  officer  of  the  State.  It  is  his  suggestion, 
or  information  to  the  court,  in  the  name  of  the  State,  and 
upon  his  official  responsibility.  In  its  nature  and  character- 
istics, it  bears  a  close  analogy  to  the  information  of  the 
common  law.  While  an  indictment,  the  accusation  of  a 
grand  jury,  made  upon  their  oath,  was  incapable  of  amend- 
ment, an  information  stood  upon  different  grounds  ;  it  was 
amendable,  by  leave  of  the  court,  before  and  during  the 
trial,*  if  a  new  and  different  case  was  not  introduced. — 1  Bish. 
Cr.  Pr.  §  714  We  think  the  Circuit  Court  had  the  power  to 
direct  an  amendment  of  the  complaint,  relieving  it  from  the 
objections  taken  by  the  demurrer. 

The  statute  on  which  the  accusation  is  founded,  is  not 
directed  against  malicious  mischief,  or  malicious  injuries  to 
property.  The  preceding  section  of  the  Code  is  aimed  at  in- 
juries of  that  kind ;  and  this  section,  at  wanton  or  unlawful 
injuries  to  certain  domestic  animals.  Of  this  offense,  malice 
is  not  an  element.  If  the  wrong  done  was  malicious — if  it 
was  with  the  intent  to  injure  the  owner  of  the  animal,  it 
would  be  of  the  class  of  injuries  enumerated  in  the  preceding 
section.  Under  this  section,  it  is  enough  that  the  injury  is 
inflicted  unlaiufully — in  violation  of,  or  contrary  to  law ;  or 
wantonly — that  is,  without  regard  to  the  rights  of  the  owner. 
It  is  not  an  accidental,  or  unintentional  injury,  proceeding 
from  an  act  not  directed  against  the  animal,  the  statute  de- 
nounces. But  it  is  an  injury  proceeding  from  an  unlaivful, 
or  ivanton  act,  directed  against  the  animal,  though  there  may 
not  be  a  specific  intent  to  destroy,  disable,  disfigure,  or  in- 
jure it.  It  is  against  intentional  acts,  luanton  or  unlaioful, 
from  which  injury  to  the  animal  results,  though  the  injury 
may  not  have  been  contemplated  or  intended,  the  statute  is 
directed.  The  several  charges  requested  were  in  conflict 
with  this  construction  of  the  statute,  and  were  properly 
refused. 

The  judgment  is  affirmed. 
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Borum  v.  The  State. 

Indictment  for  Burglary  and  Larceny. 

I.  Conviction  of  less  offense  ihan  chanjed. — Under  an  indictn  ent  which 
charges,  in  a  single  count,  that  the  defendant,  with  the  intent  to  steal,  broke 
into  and  entered  a  building  in  svhich  seed-cotton  was  at  the  time  kept  for  use, 
sale,  or  deposit,  and  stole  therefrom  sixty  pounds  of  seed-cotton,  of  the  value 
of  three  dollars,  a  conviction  may  be  had  for  petit  larceny  in  stealiif^  the 
cotton. 

From  the  Circuit  Court  of  Macon, 

Tried  before  the  Hon.  James  E.  Cobb. 

The  indictment  in  this  case  contained  but  a  single  count, 
which  charged  that  the  defendants,  Horace  Borum  and  Dave 
Borum,  "with  the  intent  to  steal,  broke  into  and  entered  a 
house  of  James  Conway,  the  same  being  a  building  in  which 
was  kept  at  the  time,  for  use,  sale,  or  deposit,  seed-cotton, 
the  same  being  a  thing  of  value,  and  stole  therefrom  sixty 
pounds  of  seed-cotton,  of  the  value  of  three  dollars,  the  per- 
sonal property  of  James  Conway;  against  the  peace,"  &c. 
The  defendants  pleaded  not  guilty,  and  issue  was  joined  on 
that  plea.  "On  the  trial,"  as  the  bill  of  exceptions  states, 
"there  was  some  evidence  tending  to  show  that  the  defend- 
ants broke  and  entered  the  house  named  in  the  indictment, 
and  took  therefrom  sixty  or  seventy  pounds  of  seed-cotton, 
worth  about  three  dollars ;  and  the  said  cotton  was  proved 
to  be  cotton  which  said  James  Conway,  named  in  the  indict- 
ment, produced  under  a  contract  witli  Dr.  Wilcoxen ;  that 
each  was  to  have  one-^half  when  divided,  but  that  said  cotton 
was  in  the  possession  of  said  Conway  at  the  time  the  offense 
was  committed.  The  defendants  introduced  evidence  tend- 
ing to  show  that  they  did  not  break  and  enter  said  house 
with  intent  to  steal,  as  charged  in  the  indictment.  The  evi- 
dence being  closed,  the  defendants  asked  the  court,  in  writing, 
to  charge  the  jury  as  follows  :  *  Under  this  indictment,  the 
defendants  can  only  be  convicted  of  burglary,  and  can  not 
be  convicted  of  petit  larceny.'  The  court  refused  this  charge, 
and  the  defendants  each  excepted."  The  jury  returned  a 
verdict  of  guilty  of  petit  larceny  against  Dave  Borum,  and 
imposed  a  fine  of  one  cent  on  him ;  and  he  alone  brings  the 
case  to  this  court. 

W.  C.  Brewer,  for  the  appellant. 
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H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — An  indictment  charging  defendant  with  bur- 
glariously breaking  and  entering  a  building  in  which  cotton 
was  kept  at  the  time  for  use,  sale,  or  deposit,  with  intent  to 
steal,  and  with  stealing  therefrom  sixty  pounds  of  seed-cotton 
of  the  value  of  three  dollars,  will  support  a  conviction  for 
petit  larceny  in  stealing  the  cotton.  Such  finding  is  an  ac- 
quittal of  the  burglary,  and  is  good  for  the  minor  offense  em- 
braced in  the  charge. — Clark's  Manual,  §§  878-9  ;  2  Eussell 
on  Crimes,  Sharswood's  ed.,  64  et  seq. ;  2  Whar,  Amer.  Crim. 
Law,  §§  1615-6. 

Tfie  judgment  is  affirmed. 


Toinmey,  Greg*^  &  Beck  v.  Gamble 
<&  Son. 

Attachment. 

1.  Oyer;  when  required  in  plea  in  abatement. — A  plea  in  abatement  on  account 
of  a  defect  in  the  writ,  or  in  the  affidavit  lor  an  attachment,  must  crave  oyer 
of  the  writ  or  affidavit,  and  set  it  out,  else  it  is  subject  to  demurrer. 

2.  Affiflavil  to  plea  in  abatement. — A  plea  in  abatement  in  an  attachment  case, 
on  account  of  defects  in  the  affidavit  for  the  writ,  is  not  required  to  be  sworn 
to  (Code,  §  2989),  since  the  affidavit  is  matter  of  record. 

3.  Amendment  of  affidavit. — An  affidavit  for  an  attachment,  which  states  that 
the  defendants  "am  or  will  6e  justly  indebted,"  &c.,  may  be  amended  by  strik- 
ing out  the  words  "or  will  be." 

Appeal  from  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  the  appellants,  a  mercantile 
partnership,  suing  as  partners  and  individually,  against  the 
partners  composing  the  firm  of  Gamble  &  Son,  and  was  com- 
menced by  an  original  attachment,  sued  out  before  the  clerk 
of  said  court,  on  the  19th  December,  1878.  The  affidavit  for 
the  attachment  stated,  "that  said  G.  M.  Gamble  &  Son,  a 
partnership  doing  business  in  said  name,  and  composed  of 
G.  M.  Gamble  and  W.  A.  Gamble,  are  or  will  be  justly  indebted 
to  said  Tommey,  Gregg  &  Beck  in  the  sum  of  $146.23,"  &c. 
The  defendants  filed  pleas  in  abatement,  which  are  described 
as  three  in  number,  but  are  not  so  numbered,  being  as  fol- 
lows:  "Now  come  the  defendants  in  their  own  proper  per- 
sons, and  for  plea  say,  that  said  attachment  ought  to  be 
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quashed  and  dismissed,  because  they  say  that  said  attach- 
ment was  sued  out  without  any  sufficient  affidavit  authorizing 
the  issuance  of  said  attachment  as  provided  by  law.  And 
the  defendants,  for  further  plea  in  this  behalf,  leave  of  the 
court  having  been  first  had  and  obtained,  pray  oyer  of  the 
affidavit  made  in  the  said  cause  to  obtain  the  said  attach- 
ment, which,  being  read,  is  in  the  words  and  figures  as  fol- 
lows. (Here  set  out  the  affidavit.)  And  said  defendants 
aver,  that  said  affidavit  is  insufficient,  because  it  fails  to  state 
what  part  of  the  debt  from  defendant  to  plaintiff  is  due,  and 
what  part  will  be  due,  but  merely  states  that  said  defendants 
*  are  or  will  be  justly  indebted  ;'  because  they  say,  if  any  part 
of  the  debt  is  due,  and  any  part  not  due,  before  an  attach- 
ment can  issue,  the  affidavit  must  disclose  what  part  is  due, 
and  what  part  is  not  due,  and  when  it  will  be  due ;  and  be- 
cause the  affidavit  fails  to  swear  to  the  debt  as  required  by 
law.  Wherefore,  said  defendants  pray  judgment,  and  that 
said  attachment  be  quashed  and  abated."  Following  these 
pleas,  as  set  out  in  the  transcript,  is  an  affidavit,  subscribed 
before  the  clerk,  "that  the  pleas  in  abatement  filed  by  said 
defendants,  numbering  from  one  to  three  inclusive,  are  true," 
&c. ;  and  then  follows  another  plea,  entitled  ''Plea  No.  5,"  in 
these  words :  "And  now  come  the  defendants  in  their  own 
proper  persons,  and  crave  oyer  of  the  affidavit  for  the  issu- 
ance of  the  attachment ;  and  said  affidavit,  being  exhibited 
to  them,  is  in  the  words  and  figures  following,"  setting  it  out. 
"And  said  defendants  aver,  that  said  affidavit,  so  made  in 
said  cause,  and  upon  which  said  attachment  was  issued,  fails 
to  show  what  part  of  the  debt  claimed  of  the  defendants  is 
due,  and  what  part  will  be  due  after  the  filing  of  said  affida- 
vit and  the  issuance  of  said  attachment ;  and  that  the  time 
when  said  debt  will  afterwards  be  due  is  not  set  out  in  said 
affidavit.  Wherefore,  said  defendants  pray  judgment,  and 
that  said,  attachment  be  quashed  and  abated."  An  affidavit 
of  the  truth  of  this  plea,  subscribed  before  the  clerk,  is  an- 
nexed to  it. 

To  these  pleas  the  plaintiffs  demurred,  and  assigned  the 
following  grounds,  "in  short  by  consent :  1.  Plaintiffs  demur 
to  each  of  said  pleas,  because  no  sufficient  grounds  appear 
in  the  matters  alleged  therein  to  sustain  said  pleas,  2.  Plain- 
tiffs further  demur  to  each  of  said  pleas,  because  they  fail  to 
set  out  the  individual  names  of  plaintiffs'  firm,  and  vary  from 
the  affidavit,  bond  and  attachment,  and  complaint  on  file. 
3.  Plaintiffs  further  demur  to  the  first  of  said  pleas,  because 
it  does  not  crave  oyer  and  set  out  the  affidavit  for  the  attach- 
ment. 4.  Plaintiffs  demur  to  the  second  of  defendants'  pleas, 
because  it  craves  oyer,  and  does  not  set  out  the  afl^davit  for 
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the  attachment.  5.  Plaintiffs  demur  to  the  third,  numbered 
two,  because  it  craves  oyer,  and  sets  out  the  affidavit,  and 
prays  that  the  attachment  be  quashed,  without  setting  out 
the  writ  of  attachment,  or  craving  oyer  of  the  attachment. 
6.  Plaintiffs  further  demur  to  the  first  of  said  pleas.,  because 
it  is  not  sworn  to  as  required  by  law.  7.  For  further  demur- 
rer to  the  third  of  defendants'  pleas,  No.  2,  plaintiffs  say  that 
said  plea  is  bad,  because  it  discloses  a  sufficient  affidavit  upon 
which  an  attachment  might  issue,"  The  court  overruled  the 
demurrer,  "and  issue  being  joined  by  plaintiff  on  the  plea  in 
abatement,"  as  the  judgment-entry  recites,  "the  said  jjlea  is 
by  the  court  sustained,  and  the  attachment  quashed." 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  court 
having  sustained  the  pleas  in  abatement,  number.^d  from  one 
to  — ,  inclusive,  quashing  the  attachment  in  said  cause,  the 
plaintiffs  moved  the  court  to  amend  the  affidavit  for  the 
attachment,  by  striking  out  the  words  'or  loill  be,'  where  they 
occur  in  the  affidavit,  so  that  it  would  read  'are  justly  indebted^ 
<fec. ;  which  motion  was  overruled  and  refused  by  the  court, 
and  the  plaintiffs  excepted." 

The  refusal  of  the  motion  to  amend,  and  the  rulings  on 
the  pleadings,  as  above  stated,  are  now  assigned  as  error. 

W.  P.  PiNCKAKD,  for  appellants. 

SOMERVILLE,  J.— Whatever  may  have  been  the  rule  of 
the  common  law,  the  practice  has  long  been  settled  in  this 
State,  that  where  defects  in  a  writ  are  presented  by  plea  in 
abatement,  the  defendant  must  crave  oyer  of  such  writ,  and 
set  it  out  in  his  plea.  And  defects  in  the  attachment,  bond 
or  affidavit  may,  under  the  provisions  of  the  statute,  be 
reached  in  the  same  way. — Code  of  1876,  §  3314;  Banks  v. 
Leiois,  4  Ala.  599.  Where  this  practice  is  not  followed,  the 
plea  in  abatement  is  bad,  and  subject  to  demurrer  on  that 
ground. — Findlay  v.  Pruiff,  9  Port.  195  ;  Garner  v.  Johnson, 
22  Ala.  494.  The  Circuit  Court  erred,  for  these  reasons,  in 
not  sustaining  the  plaintiffs'  demurrer  to  the  2d  and  3d  pleas 
of  the  defendants. 

Where  a  plea  in  abatement  is  based  upon  some  defect 
which  is  matter  of  record,  it  need  not  be  verified  by  affidavit. 
Code  (1876),  §  298^.  The  affidavit  in  the  attachment  pro- 
ceedings is  unquestionably  a  part  of  the  record  ;  and  the  first 
plea,  presenting  its  alleged  want  of  conformity  to  the  statute, 
required  no  oath  to  support  it. — Drake  on  Attachments,  §  90. 

The  court  below  erred  in  refusing  to  allow  the  plaintiffs  to 
amend  the  defect  in  the  affidavit.  The  affidavit  read,  "are 
or  vnll  be  justly  indebted,"  &c.     It  was  permissible  to  strike 
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out  the  words  "or  ivill  be,"  so  as  to  make  it  read  "are  justly 
indebted,"  &c.  This  was  a  defect  of  fo7'm.,  and  not  of  sub- 
stance, and  was,  therefore,  subject  to  amendment  under  the 
provisions  of  section  3315  of  the  Code  (1876),  which  is 
required  to  be  "  liberally  construed,  to  advance  the  manifest 
intent  of  the  law."  It  was  said  by  this  court  in  Sims  v.  Ja- 
cobson,  51  Ala.  186,  that  "the  matters  of  substance  in  an  affi- 
davit for  an  attachment  are,  the  existence  of  a  debt,  its  amount, 
and  that  it  is  justly  oivingivoux  the  defendant  to  the  plaintiff; 
that  some  one  of  the  causes  for  which  an  attachment  may  issue 
exists  ;  and  a  negative  of  a  purpose  to  vex  or  harass  the  de- 
fendant. All  else  than  these  is  mere  matter  oi  form.  A  mis- 
statement of  the  amount  or  character  of  the  debt,  or  a  misde- 
sciHption  of  the  plaintiff  or  defendant,  would  be,  within  the 
meaning  of  the  statute,  a  matter  of  form,  not  of  substance." 
This  view  is  fortified  by  the  fact  that  the  statute  authorizes 
the  issue  of  an  atachment  to  enforce  the  collection  of  a  debt, 
"lohfther  it  be  due  or  not,  at  the  time  the  attachment  is  taken 
out."— Code,  §  3262. 

Eeversod  and  remanded. 


Huss  V.  Central  Railroad  and  Bank- 
ing Company,  and  Georgia  Rail- 
road and  Bankings  Company. 

Action  for  Damages  against  Railroad  Corporations,  for  Killing 

Mare. 

1.  Limitation  of  action  against  railroad  company,  for  injuries  to  sioclc  or  cattle. 
An  action  for  damages  against  u  railroad  corporation,  for  an  injury  to  stock 
or  cattle  caused  by  negligence,  there  being  no  contract  between  the  parties, 
must  be  commenced  within  one  year  from  the  time  of  the  injury  (Code, 
§  3231,  subd.  6),  the  claim  having  been  presented  within  sixty  days. 

2.  Summons;  date  and  form  of. — The  date  of  a  summons  is  not  conclusive 
as  to  the  day  on  which  it  was  in  fact  issued,,  nor  is  its  form  conclusive  as  to 
its  character,  whether  an  original,  fin  alias,  or  npluries:  its  true  date,  or  the 
day  on  which  it  was  in  f;ict  issued,  may  be  proved,  when  necessary,  to  be  dif- 
ferent from  that  which  it  bears,  and  its  form  may  be  amended  so  as  to  show 
its  true  character. 

3.  Demurrer  ;  what  may  he  looked  to. — A  demurrer  is  addressed  to  matters 
apparent  on  the  face  of  the  pleading  to  which  it  is  interposed,  and  it  can  not 
be  aided  by  a  reference  to  facts  shown  or  stated  in  other  parts  of  the  record, 
especially  facts  which  are  disputable  ;  thus,  on  demurrer  to  the  complaint,  the 
summons  can  not  be  looked  to,  as  showing  the  day  on  which  the  action  was 
commenced. 

Vol.  Lxyi, 
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4.  Statute  of  limitations  ;  how  available. — In  courts  of  law,  the  statute  of 
limitatiotis  must  be  specially  pleaded,  aud  is  not  available  on  demurrer. 

5.  Same;  absence  from  State. — In  the  computation  of  time  under  the  statute 
of  limitations,  when  the  defendant  has  been  "absent  jrom  the  State  during  the 
period  within  which  an  action  might  have  been  brought  against  him"  (Code, 
^  3234),  actual  absence,  without  regard  to  residence  or  domicile,  is  the  sub- 
ject of  the  exception. 

6.  Same;  in  favor  of  foreign  corporation. — A  foreign  corporation,  having  a 
known  place  of  business  here,  and  an  authorized  agent  upon  whom  process  can 
bo  served,  us  required  by  constitutional  provisioa  (Art.  14,  ^  4),  may  plead  the 
statute  of  limitations  in  like  manner  as  a  domestic  corporation  or  resident 
citizen. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  J.  C.  Huss  against  the  appel- 
lees, two  corporations  chartered  by  the  State  of  Georgia.,  and 
alleged  to  be  operating  the  "  Western  Railroad  of  Alabama," 
to  recover  damages  for  injuries  to  a  mare,  which  was  killed 
by  the  negligence  of  the  defendant's  servants ;  and  was  com- 
menced, according  to  the  date  of  the  summons,  on  the  9th 
April,  1878.  The  complaint  averred  that  the  injury  was  done 
"  on  or  about  the  8th  day  of  June,  1876,"  and  that  a  demand 
for  damages  on  account  of  the  injury  was  presented,  in  writ- 
ing, to  the  defendants'  depot-agent  in  said  county,  within 
sixty  days  after  the  injury  occurred.  The  defendants  de- 
murred to  the  complaint,  "  because  the  cause  of  action,  as 
therein  set  forth,  is  shown  to  have  occurred  on  or  about  the 
8th  day  of  June,  1876,  and  this  suit  was  commenced  on  the 
9th  April,  1878,  and  is  therefore  barred  by  the  statute  of 
limitations  of  one  year."  The  court  sustained  the  demurrer, 
and  its  judgment  thereon  is  now  assigned  as  error. 

"W.  C.  Beewer,  and  W.  P.  Pinckard,  for  appellant. — The 
demurrer  should  have  been  overruled,  because  the  statute  of 
limitations  can  not  be  made  available  on  demurrer,  but  must 
be  pleaded,  so  that  the  plaintiff  may  have  an  opportunity  to 
reply,  and  show  that  he  comes  within  one  of  the  exceptions. 
Nor  was  the  complaint  subject  to  demurrer,  on  the  ground 
stated,  since  it  did  not  show  when  the  action  was  commenced, 
and  the  summons  could  not  be  looked  to  in  aid  of  the  de- 
murrer.— Dodge  &  McKay  v.  McKay  d  McDonald,  4  Ala. 
346 ;  St.  Farmer  v.  3IcCraio,  31  Ala.  659.  Again,  foreign 
corporations,  as  the  defendants  are  shown  to  be,  have  no 
legal  existence  outside  the  limits  of  the  State  by  which  they 
are  created,  and  are,  of  necessity,  absent  from  any  other 
State  in  which  they  may  be  transacting  business  through 
their  agents.  That  a  foreign  corporation  can  not  avail  itself 
of  the  statute  of  limitations,  see  Olcott  v.  Railroad  Company, 
20  N.  Y.  210,  and  cases  there  cited. 
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Geo.  p.  Harrison,  contra. — The  summons  and  complaint 
accompany  each  other,  and  are  parts  of  the  same  paper  ;  and 
if  together  they  show  no  leg;al  demand,  or  show  that  the  de- 
mand is  barred  by  the  statute  of  limitations,  the  objection 
may  be  taken  by  demurrer. — Moulion  v.  Walsh,  30  Iowa,  361 ; 
Hudson  V.  Wheeler,  34  Texas,  356.  If  the  demurrer  was  im- 
properly interposed,  the  plaintiff  should  have  moved  to  strike 
it  from  the  files  ;  not  having  so  done,  but  having  joined  in  the 
demurrer,  that  objection  was  waived.  The  limitation  of  ac- 
tions like  this  is  one  year. — Code,  §  3231.  Although  the  de- 
fendants are  foreign  corporations,  the  complaint  shows  that 
they  had  a  known  place  of  business,  and  an  authorized  agent 
in  the  county,  during  the  entire  period  intervening  between 
the  commission  of  the  alleged  injury  and  the  commencement 
of  the  action  ;  and  being  thus  subject  to  suit,  the  statute  of 
limitations  ran  in  their  favor. — Penn.  Co.  v.  Sloan,  1  Bradw. 
App.  Ct.  364;  Eorer  on  Inter-State  Law,  176.  The  general 
proposition  is,  that  the  statute  runs  when  there  is  a  party 
entitled  to  sue,  and  a  party  subject  to  be  sued. — 2  Brick. 
Digest,  220,  §  35.  The  New  York  case,  cited  for  appellant, 
is  against  the  weight  of  authority,  and  disapproved  by  the 
Supreme  Court  of  the  United  States. — 20  Wallace,  152. 

BRICKELL,  C.  J. — This  is  an  action  on  the  case,  for  the 
negligent  killing  a  mare,  the  property  of  the  appellant,  by 
the  servants  of  the  appellees,  corporations  of  the  State  of 
Georgia,  operating  a  railroad  in  this  State.  The  killing  oc- 
curred on  the  8th  of  June,  1876 ;  and  it  is  averred  that,  from 
that  time,  to  the  commt  ncement  of  suit,  the  appellees  had  a 
known  place  of  business,  and  authorized  agents  in  the  county 
of  Lee  in  this  State.  A  demurrer  was  interposed  to  the 
complaint,  on  the  ground  that  the  action  was  barred  by  the 
statute  of  limitations,  not  having  been  commenced  within 
one  year  from  the  time  of  the  injury.  The  demurrer  was 
sustained,  and  this  ruling  of  the  Circuit  Court  is  the  only 
error  now  assigned. 

The  present  statute  of  limitations  is  directed  to  the  causes, 
not  to  the  forms  of  action  ;  and  there  is  a  period  prescribed, 
within  which  each  cause  of  action,  whether  ex  delicto,  or  ex 
contractu,  or  for  the  recovery  of  real  estate,  or  for  the  deten- 
tion or  conversion  of  personal  property,  is  barred.  Actions 
for  negligent  injuries  to  property,  real  or  personal,  there 
being  no  contract  between  tlio  parties,  are  embraced  in  the 
sixth  subdivision  of  section  3231  of  the  Code  of  1876,  and 
are  barred,  if  not  commenced  within  one  year  from  the  time 
of  the  injury. — RouncUree  v.  Brantley,  34  Ala.  544;  Polly  v. 
McCall,  37  Ala.  20.     It  follows,  this  is  of  the  class  of  causes 
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of  action,  which  are  within  the  operation  of  that  subdivision. 

The  suing  out  a  summons,  whether  it  be  executed  or  not, 
is  the  commencement  of  a  suit,  avoiding  the  bar  of  the 
statute  of  limitations. — Code  of  1876,  §  324y.  Unless  we 
refer  to  the  summons,  and  assume  that  it  is  an  original,  not 
an  alias  or  pluries,  and  that  its  date  is  the  day  of  its  suing 
out,  it  cannot  be  known  that  the  suit  was  not  commenced 
within  a  year  from  the  time  of  the  injury  to  the  mare.  A  de- 
murrer is  addressed  to  the  matter  apparent  on  the  face  of  the 
pleading  to  which  it  may  be  taken  ;  and  in  aid  of  it,  the 
court  cannot  look  to  facts  which  may  appear  in  other  parts 
of  the  record  ;  certainly  not  to  facts  which  are  disputable. 
The  date  of  the  summons  is  not  conclusive  evidence  of  the 
time  of  the  commencement  of  the  suit ;  nor  is  the  form  of  the 
summons  conclusive  that  it  is  an  original,  not  an  alias  or 
pluries.  If  in  lorm  an  original,  it  may  be  amended,  on 
proper  evidence,  showing  that  it  is  in  fact  an  alias;  or,  if  it 
become  necessary,  that  it  does  not  bear  the  true  date  of  its 
suing  out. — Steamboat  Farmer  v.  McCraiv,  31  Ala.  6c)9.  On 
demurrer,  questions  of  law  only  can  be  considered — not 
questions  of  fact,  which  may  be  controverted. — Mansel  on 
Demurrer,  96. 

Independent  of  this  consideration,  the  statute  of  limita- 
tions is  a  defense  which  must,  in  courts  of  law,  be  specially 
pleaded.  For,  unless  it  be  pleaded,  the  plaintiff  has  not  the 
•opportunity  of  replying  that  he  is  within  some  one  of  the  ex- 
ceptions to  the  statute,  or  any  other  matter  which  would 
prevent  the  bar  from  attaching. — Aug.  Lim.  285. 

It  is  apparent  the  Circuit  Court  erred  in  sustaining  the  de- 
murrer to  the  complaint.  We  deem  it  proper,  however,  to 
pass  upon  the  question  which  has  been  fully  argued,  and 
which  will  probably  be  decisive  of  the  cause.  That  question 
is,  whether  the  appellees  are  within  the  influence  of  the  ex- 
ception to  the  statute  of  limitations,  expressed  in  section 
3234  (Code  of  1876):  "When  any  person  is  absent  from  the 
State,  during  the  period  within  which  a  suit  might  have  been 
brought  against  him,  such  -period  or  periods  of  time  must  not 
be  computed  as  a  portion  of  the' time  necessary  to  create  a 
bar  under  this  chapter."  It  is  absence  from  the  State — a 
state  of  being  without  its  jurisdiction — not  the  domicile  or 
residence  of  the  party  subject  to  suit,  that  forms  the  matter 
of  tliis  exception.  A  citizen  of  another  State,  inflicting  a 
negligent  injury  on  property,  may,  without  a  change  of  his 
domicile,  and  with  no  intention  to  change  it,  remain  here  for 
the  full  period  of  twelve  months  ;  the  statute  vi'ould  operate 
a  bar  in  his  favor,  as  fully  as  if  his  domicile  was  here.  This 
may  be  the  domicile ;  but,  if  the   party  liable  to  suit  is  ab- 
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sent  from  the  State,  not  subject  to  personal  service  of  the 
process  of  its  courts,  the  period  of  such  absence  must  be  de- 
ducted in  computing  the  bar  of  the  statute.  Presence  in  the 
State,  and  a  deduction  of  the  period  of  ahsencey  is  the  requi- 
sition of  the  statute. — State  Bank  v.  Seawell,  18  Ahi.  616. 

The  constitution  requires  that  foreign  corporations,  doing 
business  within  this  State,  shall  have  at  least  one  known 
place  of  business,  and  one  authorized  agent  or  agents  therein, 
and  subjects  them  to  suit  in  any  court,  where  they  may  do 
business,  by  the  service  of  process  upon  the  agent  any  where 
in  the  State. — Const.  Art.  14,  §  4.  The  averment  of  the 
complaint  is  explicit,  that  the  appellees  had,  in  tlie  county 
of  Lee,  a  known  place  of  business,  and  authorized  agents, 
from  the  time  of  the  injury  to  the  commencement  of  the  suit. 
There  was  continuous  presence  here,  though  the  domicile  of 
the  corporations  was  in  Georgia — continuous  liability  to 
suit,  and  all  parties  having  claims  against  them  were  unem- 
barrassed because  their  domicile  was  elsewhere.  The  true 
test  of  the  running  of  the  statute  of  limitations,  is  the  liabil- 
ity of  the  party  invoking  its  bar  to  the  service  of  process 
during  the  whole  of  the  period  prescribed.  If  there  is  the 
continuous  liability,  the  residence  or  domicile  of  the  party 
is  immaterial. — Express  Co.  v.  Ware,  20  Wall.  543.  We  are 
of  opinion,  if,  for  the  period  of  twelve  months  after  the  cause 
of  action  accrued,  and  before  the  commencement  of  suit,  the 
appellees  had  a  known  place  of  business,  and  authorized 
agent  or  agents  within  the  State,  the  statute  of  limitations 
is  as  available  to  them,  as  if  they  were  domestic  corpora- 
tions, or  natural  persons  here  residing. 

Reversed  and  remanded. 


Burrus  &  Williams  v,  Dawson. 

Bill  in  Equity  for  Foreclosure  of  Mortgage, 

1.  Equitable  estate  of  wife  ;  by  wind  words  created. — A  deed  by  which  lands 
are  conveyed  to  a  trustee,  'to  be  held  by  him  as  the  separate  estate  of "  a 
married  woman,  "with  power  to  sell,  mortgiige,  exchange,  or  otherwise  dis- 
pose of  the  same,  provided  she,  the  said  B.,  join  with  the  said  H.''  [trustee] 
in  any  sale,  conveyance,  exchange,  or  other  disposition  of  said  property,  and 
by  such  joint  action  manifest  her  consent  in  writing  to  the  disposal  of  the 
same,''— excludes  the  marital  rights  of  the  husband,  and  creates  an  equitable, 
as  contradistinguished  from  a  statutory  estate,  in  the  wife.         ' 

2.  Same;  how  aliened,  or  charrjcd. — Under  the  theory  adopted  by  this  court, 
in  numerous  decisions,  as  to  the  power  of  a  married  woman  to  alienate  or  charge 
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her  equitable  estate,  when  not  restrained  by  the  terms  of  the  instrument  creating 
it,  she  may  mortgage  it,  jointly  with  her  huKband,  as  security  lor  his  or  her 
own  debt ;  and  a  power  to  sell,  mortgage  or  convey,  with  her  concurrence  and 
consent  in  writing,  given  to  the  trustee  by  the  instrument  creating  the  estate, 
is  not  a  prohibition  or  restraint  of  this  power. 

Appeal  from  the  Chancery  Court  of  Kussell. 

Heard  before  the  Hon.  N.  S.  Gbaham. 

The  bill  in  this  case  was  filed  on  the  17th  April,  1877,  by 
the  appellants,  a  mercantile  partnership  doing  business  in 
Columbus,  Georgia,  against  William  Dawson  and  his  wife, 
Barbara  Dawson ;  and  sought  to  foreclose  a  mortgage  on  a 
tract  of  land,  with  other  property,  executed  by  the  defend- 
ants to  the  complainants.  The  mortgage,  which  was  made 
an  exhibit  to  the  bill,  was  dated  the  27th  March,  1875  ;  pur- 
ported to  be  given  to  secure  the  paymeut  of  a  promissory 
note  for  $223.50,  of  even  date  with  the  mortgage,  due  and 
payable  on  the  27th  October,  1875  ;  was  signed  by  said  Daw- 
son and  wife,  and  attested  by  two  witnesses  ;  and  was  re- 
corded on  the  2d  April,  1875,  but  without  probate  or  ac- 
knowledgment. The  lands  conveyed  by  the  mortgage  be- 
longed to  Mrs.  Dawson,  the  legal  title  standing  in  one  Ham- 
lin L.  Dudley,  as  trustee  for  her  separate  use,  under  a  con- 
veyance from  one  R.  J.  Moses,  dated  the  26th  September, 
1874,  a  copy  of  which  was  made  an  exhibit  to  the  answer ; 
and  the  defendants  insisted  that,  as  to  the  lands  conveyed, 
the  mortgage  was  void,  because  the  trustee  did  not  join  in 
its  execution,  and  because  it  was  given  to  secure  the  indi- 
vidual debt  of  the  husband.  The  material  parts  of  the  con- 
veyance by  Moses  are  copied  in  the  opinion  of  the  court. 
On  tinal  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill,  but  without  assigning  any  reason  for  his  de- 
cree ;  and  his  decree  is  now  assigned  as  error. 

G.  W.  Hooper,  and  J.  M.  EussELL.for  appellants. 

BRICKELL,  C.  J.— The  bill  is  filed  to  foreclose  a  mort- 
gage on  lands,  executed  by  husband  and  wife,  to  secure  the 
payment  of  a  debt  evidenced  by  an  instrument  jointly  exe- 
cuted by  them.  The  questions  presented  are,  whether  the 
lands  are  to  be  taken  as  the  statutory,  or  as  the  equitable 
separate  estate  of  the  wife ;  and  if  the  latter,  whether  she  is 
not,  by  the  terms  of  the  instrument  creating  the  estate,  lim- 
ited and  restrained  to  a  special  and  particular  mode  of  alien- 
ation, Avhich  has  not  been  observed. 

The  title  of  the  wife  originates  in  a  conveyance,  executed 
by  one  Moses  to  "  Hamlin  L.  Dudley,  as  trustee  of  Barbara 
Dawson,"  during  her  coverture.     It  expresses,  in  one  place, 
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that  "  the  said  lands  [are]  to  be  held  by  the  said  Hamlin  L, 
Dudley,  trustee,  as  the  separate  estate  of  the  said  Barbara 
Dawson,  with  power  to  sell,  mortgage,  exchange,  or  other- 
wise dispose  of  the  same,  provided  the  said  Barbara  shall 
join  with  the  said  Hamlin,  in  any  sale,  conveyance,  exchange, 
or  other  disposition  of  said  property,  and  by  such  joint  ac- 
tion, manifest  her  consent  to  the  disposal  of  the  same  in 
writing."  This  is  followed  by  a  habendum,  in  these  words  : 
"  To  have  and  to  hold  the  said  bargained  premises,  unto 
him,  the  said  Hamlin  L.  Dudley,  trustee,  his  heirs  and 
assigns,  together  with  all  and  singular  the  rights,  members, 
and  appurtenances  thereof,  the  same  in  any  manner  belong- 
ing, to  his  and  her  proper  use,  benefit  and  behoof,  in  fee 
simple." 

There  is  but  little  difficulty,  in  view  of  the  repeated  decis- 
ions of  this  court,  in  ascertaining  whether  an  instrument  by 
its  terms  excludes  the  property  rights  of  the  husband  as 
known  at  common  law,  and  creates  a  trust  for  the  separate 
use,  or  the  equitable  separate  estate  of  the  wife.  No  partic- 
ular language,  no  technical  form  of  expression,  is  necessary. 
The  manifest  intention  to  exclude  the  rights  of  the  husband — 
to  vest  in  the  wife,  or  in  a  trustee  holding  for  her  use,  the 
exclusive  property  and  enjoyment — is  sufficient,  in  whatever 
words  expressed,  or  into  whatever  part  of  the  instrument  the 
words  are  introduced. — Short  v.  Battle,  52  Ala.  456 ;  31iller  v. 
Foss,  62  Ala.  122 ;  2  Brick.  Dig.  81,  §§  161,  210.  The  words 
of  this  conveyance  are  clear  and  explicit,  unequivocally  lim- 
iting the  estate  to  the  separate  use  of  the  wife.  Besides,  a 
trustee  is  interposed,  who  holds  the  legal  title,  accompanied 
with  a  power  to  sell,  mortgage,  or  exchange,  with  the  written 
consent  of  the  wife,  which  is  inconsistent  with,  and  repug- 
nant to  the  statutory  estate,  of  which  the  husband  is  trustee, 
and  which  can  be  aliened  only  by  an  instrument  in  writing, 
in  which  husband  and  wife  must  join.  The  estate  of  the 
wife  must  be  taken  as  an  equitable,  not  as  a  statutory  estate. 

It  is  settled,  that  the  statutes  limiting  and  defining  the 
powers  and  capacity  of  the  wife  apply  only  to  the  estates 
which,  by  their  terms,  or  by  force  of  the  constitution,  are 
made  separate  estates,  and  have  no  application  to  estates 
which,  independent  of  legislation,  would  have  been  separate 
by  operation  of  the  instrument  or  contract  creating  them. 
Short  V.  Battle,  supra;  2  Brick.  Dig.  91,  §§  270-272. _  There 
is  no  more  vexed  question,  embarrassed  by  distressing  con- 
flict of  authority,  than  that  which  involves  the  power  of  a 
/emnie  covert  to  charge  or  to  dispose  of  her  separate  estate. 
Two  different  theories  have  been  adopted,  each  supported 
by  clear,  cogent  reasoning,   and  high  authority.     The  one 
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asserts,  that,  as  to  such  estate,  she  is  in  a  court  of  equity  to 
be  deemed  a/emme  sole,  and,  as  such,  she  may  charge  or  dis- 
pose of  it  in  any  proper  mode,  or  by  any  legal  contract,  un- 
less, by  the  terms  of  the  instrument  creating  the  estate,  the 
f)ower  and  capacity  is  excluded,  or  she  is  restrained  and 
imited  to  some  particular  mode  of  contracting,  or  of  alien- 
ation. The  other  is,  that,  as  to  such  estate,  she  is  to  be 
deemed  a  ftinnit  sole  only  svh  modo  ;  her  power  of  disposition, 
or  her  capacity  to  contract,  being  enlarged  only  to  the  extent 
of  the  power  given  by  the  instrument  creating  the  estate,  and 
according  to  the  mode  which  may  be  therein  prescribed. 

The  tirst  of  these  theories  was  adopted  by  this  court  at  an 
early  day,  following  the  authority  of  Hulme  v.  Tmant  (1  Bro. 
C.  C.  16),  and  Jacques  v.  31.  E.  Church  (17  Johns.  548).  Since, 
it  may  be  said,  our  decisions  have,  with  but  little,  if  any  va- 
riation, adhered  strictly  to  the  doctrine,  that  as  respects  her 
separate  estate,  in  a  court  of  equity,  a  femme  covert  is  to  be 
regarded  as  a  femme  sole,  and  may  dispose  of  her  property 
without  the  consent  or  concurrence  of  her  trustee — that  it  is 
liable  for,  and  subject  to  all  debts,  charges,  incumbrances,  or 
other  engagements,  which  she  expressly  or  by  implication 
charges  thereon. — 'A  Brick.  Dig.  86,  §§  211-240.  The  jus  dis- 
povendi,  the  incident  and  consequence  of  ownership,  accruing 
to  her  notwithstanding  her  coverture,  unless  it  is  excluded, 
or  restrained  and  limited,  it  has  followed  that  she  may,  by 
her  contract,  or  by  a  mortgage,  charge  or  convey  it  in  pay- 
ment of,  or  as  security  for  the  debt  of  the  husband. — Brad- 
ford v.  Greemvay,  17  Ala.  797;  McMillan  v.  Peacock,  ^1  Ala. 
127  ;  Demorest  v.  Ifynkoof  3  Johns.  Ch.  129.  And,  as  a  logi-. 
cal  and  legal  consequence,  it  results,  to  borrow  the  language 
of  Piatt,  J  ,  in  Jacques  v.  M.  E.  Church,  supra,  that  "  the 
specification  of  any  particular  mode  of  exercising  her  dis- 
posing power  does  not  deprive  her  of  any  other  mode  of 
using  that  right,  not  expressly,  or  by  necessary  construction, 
negatived  in  the  devise  or  deed  of  settlement."  Wherever 
the  theory  of  an  equitable  separate  estate  prevails,  which 
has  been  here  adopted,  the  doctrine  seems  to  be,  that  al- 
though a  particular  mode  of  charge  or  disposition  is  indi- 
cated in  the  instrument  by  which  property  is  settled  or  de- 
vised for  the  separate  use  of  a  married  woman,  she  may  still 
adopt  any  other  mode,  unless  there  are  words  limiting  her 
to  that  which  the  instrument  prescribes. — 1  Lead.  Eq.  Cases, 
(4th  Am.  ed.)  748,  top ;  Seacraft  v.  Hadden,  3  Green's  Ch. 
547-552  ;  Woodson  v.  Perkins,  5  Gratt.  346  ;  Kimer  v.  Weifert, 
46  Mo.  632. 

This  conveyance  is  not  framed  with  the  view  of  excluding, 
or  of  limiting  or  restraining,  the  power  and  capacity  of  the 
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wife  to  contract,  or  to  dispose  of  the  estate.  The  purpose 
was  to  confer  on  the  trustee  a  power  he  would  not  otherwise 
have  possessed — a  power  he  could  exercise  only  by  the  con- 
sent of  the  wife,  expressed  in  writing.  Her  consent  in  writ- 
ing alone  calls  the  power  into  exercise,  and  gives  validity  to 
its  exercise.  The  concurrence  of  the  husband  is  not  essen- 
tial, nor  is  it  to  be  manifested  by  joining  in  the  conveyance. 
By  the  conveyance  of  the  trustee,  to  which  the  wife  in  writ- 
ing consents,  the  estate  may  be  alienated.  This  power  of 
the  trustee  is  different,  distinct,  and  distinguishable  from  the 
jus  disponendi  of  the  wife,  the  incident  of  ownership,  and 
which  is  not  qualified,  limited,  or  restrained.  If,  as  in  this 
case,  there  is  an  alienation  of  the  estate  by  an  absolute  or 
conditional  conveyance,  the  joining  of  the  husband  in  the 
conveyance  is  indispensable. —  Wcuiddl  v.  Weaver,  42  Ala. 
293 ;  Woodson  v.  Perkins,  supra.  We  are,  consequently,  of 
opinion,  the  mortgage  is  a  valid  and  operative  security,  and 
should  have  been  foreclosed.  It  would  be  proper,  however, 
that  an  amendment  of  the  bill  should  be  made,  introducing 
Dudley,  the  trustee,  as  a  party  defendant. 
Reversed  and  remanded. 


Lewis  V.  Lee  County. 

.    Action  on  Official  Bond  of  County  Treasurer. 

1.  Who  is  proper  party  plaintiff. — An  action  on  the  official  bond  of  a  county 
treasurer,  after  the  expiration  of  his  term  of  office,  or  removal  from  office,  may 
be  brought  in  the  name  of  the  county  as  the  "person  aggrieved''  (Code, 
$  2917),  even  if  his  successor  in  office  might  also  sue;  and  the  fact  that  the 
bond  is  made  payable  to  the  State,  instead  of  the  county  {lb.  §§  842,  ,181), 
does  not  affect  the  principle. 

2.  County  treasurei-'.'s  liability  for  taxes  collected  to  pay  interest  on  railroad  bonds. 
Moneys  collected  by  the  county  treasurer  by  way  of  taxes  to  pay  the  interest 
on  railroad  bonds,  issued  by  the  county  under  the  general  law  approved  De." 
cember  Slst,  1868,  by  which  counties,  cities  and  towus  were  authorized  to  sub- 
scribe to  the  capital  stock  of  railroad  companies  (Sess.  Acts  1868.  p.  •'>14),  are 
moneys  belonging  to  the  county,  which  it  is  his  duty  to  receive,  keep  and  dis- 
burse, according  to  law;  and  the  sureties  on  his  official  bond  are  liable  for  any 
default  in  regard  to  such  moneys. 

3.  Dnplie.ily. — A  complaint  is  not  demurrable  for  duplicity. 

4.  Objection  to  evidence  admissible  against  one  of  several  defendants.— lu  an 
action  against  two  or  more  defendants,  admissions  made  by  one  of  them,  or 
other  evidence  admissible  against  one  only,  can  not  be  excluded  from  the 
jury,  on  motion  of  the  others:  their  proper  (and  only)  remedy  is  by  a  request 
for  instructions  to  the  jury,  limiting  its  efifect;  but  the  better  practice  is  to 
limit  its  operation  at  the  time  the  evidence  is  admitted. 
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5.  Money  collected  by  county  treasurer,  and  lost  toUhoul  fault,  through  order  of 
Commissioners  Goart. — Tho  county  treasurer  and  his  sureties  are  not  liable  for 
"State  money"  collected  by  him,  and  delivered  to  the  probate  judge,  by  order 
of  the  Commissioners  Court,  in  order  that  it  might  be  exchanged  for  United 
States  currency,  and  which  was  lost  by  the  deatn  and  insolvency  of  the  pro- 
bate judge.  The  Commissioners  Court  has  authority  to  make  such  an  order, 
and,  if  given  verbally,  to  ratify  it  by  an  order  subsequently  entered  of  record. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  Lee  county,  suing  as  a  cor- 
poration, against  John  F.  Lewis  and  the  sureties  on  his 
official  bond  as  county  treasurer  of  said  county ;  and  was 
commenced  on  the  6th  September,  1875.  The  bond  was 
dated  the  18th  November,  1871 ;  was  in  the  penalty  of 
$30,000,  payable  to  the  State  of  Alabama  ;  recited  the  elec- 
tion of  said  Lewis  as  county  treasurer,  and  was  conditioned 
as  follows  :  "Now,  if  the  said  John  F.  Lewis  shall  faithfully 
discharge  the  duties  of  said  office  during  the  time  he  con- 
tinues therein,  or  discharges  any  of  the  duties  thereof,  then 
the  above  obligation  to  be  void,"  &c.  The  complaint  alleged 
the  execution  of  this  bond,  setting  it  out  at  length,  and  that 
said  Lewis  acted  under  it  as  county  treasurer ;  and  assigned 
the  following  breaches  of  the  condition  :  1.  That  the  said 
Lewis,  as  county  treasurer,  received  from  the  tax-collector  of 
the  county  moneys  belonging  to  the  plaintiff,  amounting  to 
$10,000,  "which  he  has  failed  to  pay  over  and  account  for  to 
said  plaintiff,  or  to  his  successor  in  office,  at  the  expiration 
of  his  term  of  office,  or  to  any  one  authorized  by  law  to 
receive  it,  and  which  it  was  his  official  duty,  as  such  county 
treasurer,  to  do."  2.  "That  it  was  the  duty  of  said  Lewis, 
as  such  county  treasurer,  to  receive  from  the  tax-collector  of 
said  county  the  taxes  collected  to  pay  the  interest  on  the 
bonds  issued  by  said  county  to  the  Savannah  and  Memphis 
Railroad  Company,  and  to  the  Eufaula,  Opehka,  Oxford  and 
Guntersville  Railroad  Company ;  that  he  did,  as  such  treas- 
urer, receive  of  said  amount,  while  he  was  discharging  the 
duties  of  such  office,  the  sum  of  $25,000,  which  he  has  failed 
to  pay  over  and  account  for  to  plaintiff."  3.  "That  said  Lewis, 
as  such  treasurer,  received  taxes  due  the  plaintiff,  as  was  his 
official  duty  as  such  treasurer,  to  the  amount  of  $30,000,  and 
has  failed  to  pay  over  and  account  for  said  money." 

At  the  bottom  of  the  complaint,  as  copied  in  the  transcript, 
following  tho  signature  of  the  attorneys  and  the  security  for 
costs,  are  two  additional  assignments  of  breaches,  also  signed 
by  plaintiff's  attorneys,  as  follows  :  "3.  For  further  breach 
of  said  bond,  said  plaintiff  avers,  that  said  Lewis,  while  act- 
ing under  said  bond,  as  the  county  treasurer  of  said  county, 
did  receive  from  the  tax-collector  of  said  county,  and  from 
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other  sources,  various  sums  of  money  belonging  to  said 
county,  which  it  was  legal  for  said  Lewis  to  receive  as  such 
county  treasurer,  and  all  of  which  said  plaintiff  avers  went 
into  his  hands  as  such  county  treasurer,  and  which  it  was 
legal  for  him  as  such  county  treasurer  to  receive,  and  which 
did  belong  to  and  constitute  a  part  of  the  moneys  of  Lee 
county,  to  the  amount  of  $20,000 ;  which  said  moneys  said 
Lewis,  as  said  county  treasurer,  did  not  pay  out  on  any  legal 
claim  against  said  county,  nor  which  has  he  in  any  manner 
accounted  for,  either  to  his  successor,  D.  N.  Hudmon,  or  any 
other  person ;  and  plaintiff  avers  that  said  Lewis  has  goue 
out  of  oflSce,  the  said  office  having  been  terminated  by  expira- 
tion of  the  same,  aud  the  same  having  been  filled  by  D.  N. 
Hudmon,  who  was  the  successor  of  said  Lewis ;  but  plaintiff^ 
says,  that  said  Lewis  still  holds  the  said  money  in  his  hands, 
unaccounted  for,  or  has  long  since  converted  the  same  to  his 
own  use."  4.  "That  said  Lewis,  as  county  treasurer  of  said 
county,  after  he  had  made  and  executed  said  bond,  and  while 
he  was  acting  under  said  bond,  received  from  the  tax-collector 
of  said  county  $10,000,  moneys  collected  by  said  collector  on 
an  assessment  made  by  the  Court  of  County  Commissioners 
of  said  county  to  pay  the  coupons  and  interest  due  on  the 
bonds  of  said  county  given  to  the  Savannah  and  Memphis 
Railroad  Company,  and  to  the  East  Alabama  and  Cincinnati 
Railroad  Company,  for  subscription  to  the  capital  stock  of 
said  railroads,  under  the  act  approved  December  31st,  1868, 
entitled  'An  act  to  authorize  the  several  counties,  towns  and 
cities  of  the  State  of  Alabama,  to  subscribe  to  the  capital 
stock  of  such  railroads  throughout  the  State  as  they  may 
consider  most  conducive  to  their  respective  interests.'  And 
plaintiff  avers,  that  said  sum  so  received  by  said  Lewis,  as 
treasurer  as  aforesaid,  was  collected  by  the  tax-collector  of 
said  county,  under  assessments  made  by  said  Court  of  County 
Commissioners,  for  the  years  1871, 1872, 1873, 1874,  and  1875, 
and  was  by  said  court  ordered  to  be  paid  over  by  said  col- 
lector to  said  Lewis,  the  county  treasurer ;  and  that  said 
Lewis,  as  such  county  treasurer,  did  receive  said  sums  of 
money  in  his  official  capacity  as  such  treasurer,  which  did 
belong  to  said  county,  and  that  he  has  wholly  failed  to  ac- 
count for  said  money,  or  to  pay  the  same  to  any  one  accord- 
ing to  law.  Plaintiff  avers,  also,  that  said  Lewis  went  out  of 
office  before  the  commencement  of  this  action,  his  term  of 
office  as  county  treasurer  having  expired ;  and  that  D.  N. 
Hudmon  had,  before  that  time,  become  his  successor,  and 
had  duly  qualified  as  such  treasurer ;  and  that  said  Lewis 
has  never  accounted  to  said  successor  for  said  money  so  be- 
longing to  said  county,  or  to  any  one  legally  authorized  to 
Vol.  lxvi. 
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receive  the  same  from  him,  as  required  by  section  933  of  the 
Bevised  Code." 

The  defendants  demurred  to  the  complaint,  assigning  sev- 
eral causes  of  demurrer.  To  the  entire  complaint,  it  was  as- 
signed as  ground  of  demurrer,  that  it  showed  no  cause  of 
action  in  the  plaintiff,  but  that  the  action  should  have  been 
brought  in  the  name  of  the  successor  of  said  Lewis  as  county 
treasurer ;  to  the  first  assignment  of  a  breach,  with  other 
matters,  that  it  was  bad  for  duplicity ;  to  the  second  assign- 
ment, that  it  was  double,  and  that  it  showed  no  liability  to 
the  county  for  the  money  collected  to  pay  the  interest  on  the 
railroad  bonds  ;  and  "to  the  last  breach,  all  the  grounds  spe- 
cified as  to  the  first."  The  court  sustained  the  demurrer, 
and  the  complaint  was  then  amended,  "by  adding  the  following 
complaint :  And  the  plaintiff  avers,  that  the  condition  of  said 
bond  has  been  broken  in  this:  that  said  Lewis,  as  such 
county  treasurer,  and  while  so  acting  as  such  county  treas- 
urer, received  money  from  the  tax-collector  of  said  county, 
belonging  to  the  plaintiff,  amounting  to  the  sum  of  $10,000, 
which,  after  the  expiration  of  his  term  of  office,  he  has  failed 
to  pay  over  and  account  for  to  his  successor  in  office,  D.  N. 
Hudmon,  county  treasurer  of  Lee  county,  or  tp  pay  out  to 
any  creditor  of  said  county  said  sum  of  money,  as  it  was  his 
official  duty  to  do ;  and  he  still  refuses  so  to  pay  out  or  to 
pay  over  said  money,  and  still  retains  the  same,"  &c. 

To  the  complaint  as  amended,  the  defendants  again  de- 
murred, assigning  "tho  same  grounds  already  assigned  to  the 
original  complaint,  and  the  following  grounds  :  1.  The  com- 
plaint, as  amended,  does  not  state  or  aver  that  said  Lewis 
had  any  money  in  his  hands  of  the  plaintiff's  at  the  expira- 
tion of  his  term  of  office.  2.  It  does  not  aver  that  the  term 
of  office  of  said  Lewis  had  expired  at  the  commencement  of 
this  suit,  or  that  it  has  ever  expired.  3.  It  does  not  state 
who  was  the  successor  of  said  Lewis,  or  that  he  was  not  his 
own  successor.  4.  It  fails  to  state  that  said  Lewis,  while 
county  treasurer,  or  while  acting  as  such,  did  not  pay  out  all 
the  moneys  in  his  hands  belonging  to  plaintiff,  to  persons 
entitled  to  receive  the  same."  The  rulings  of  the  court  on 
the  pleadings  are  thus  stated  in  the  judgment-entry  :  "Came 
the  parties,"  &c.,  "  and  the  defendants  demurred  to  the  com- 
plaint;  which  demurrer,  being  considered  by  the  court,  z's 
sustained ;  and  the  plaintiff  asked  leave  to  amend  his  com- 
plaint, which  leave  is  granted,  and  the  complaint  amended 
accordingly  ;  and  the  defendants  demurred  to  the  amended 
complaint,  which  demurrer,  being  considered  by  the  court, 
is  overruled,  except  as  to  fourth  assignment  of  breach,  as  to  which 
the  demurrer  is  sustained." 
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The  bill  of  exceptions  states,  that  "issues  were  formed 
upon  the  pleadings,  as  shown  by  the  record."  The  pleas 
copied  into  the  transcript  are  in  these  words  :  "  1.  Defend- 
ants say,  that  said  Lewis  has  not  broken  any  of  the  condi- 
tions of  said  bond  sued  on.  2.  As  to  the  first  breach  alleged, 
they  say,  that  he  made  no  failure  in  paying  over  to  his  suc- 
cessor as  county  treasurer  of  said  county,  said  Hudmon,  nor 
accounting  with  him,  during  the  period  of  time  within  which 
he,  said  Lewis,  continued  to  be  county  treasurer,  or  performed 
any  of  the  duties  thereof.  3.  As  to  the  second  breach  al- 
leged, and  which  relates  to  railroad  taxes,  these  defendants 
answer — 1st,  that  there  was  no  such  law  as  is  stated  by  plain- 
tiff in  said  second  breach  alleged ;  2d,  that  he  did  not  receive 
as  such  treasurer  the  amount  mentioned  in  said  second 
breach  alleged,  or  any  part  thereof,  while  he  continued  in  the 
office  of  county  treasurer,  or  while  he  was  discharging  any 
of  the  duties  thereof ;  3d,  that  while  said  Lewis  was  county 
treasurer,  or  continued  in  said. office,  or  discharged  any  of 
the  duties  thereof,  he  made  no  failure  in  paying  over  to  the 
county  treasurer  who  succeeded  him,  D.  N.  Hudmon,  all 
moneys  in  his  hands  as  county  treasurer.  And  for  further 
answer  to  the  third  assignment  of  breach,  the  defendants  say : 
1st,  that  said  Lewis  never  received  taxes  to  the  amount  of 
$30,000,  as  alleged ;  that  he  never  made  any  failure  to  pay 
over  to  his  successor  in  office,  nor  to  account  with  him,  du- 
ring the  period  within  which  said  Lewis  continued  in  the 
office  of  county  treasurer,  or  discharged  any  of  the  duties 
thereof  ;  2d,  that  said  Lewis  has  paid  to,  and  accounted  with 
plaintiff,  for  all  the  moneys  he  owed  plaintiff.  And  for  fur- 
ther answer  defendants  say,  that  said  Lewis,  while  county 
treasurer  of  Lee,  paid  out  and  disbursed  all  the  moneys  of 
Lee  county  received  by  him  as  such  treasurer,  according  to 
law  ;  that  on  a  just  and  correct  account  between  said  Lewis, 
as  county  treasurer,  and  said  county  of  Lee,  there  is  nothing 
in  his  hands  due  said  county.  And  defendants  plead,  in 
short  by  consent,  payment  and  set-off ;  that  said  Lewis  has 
paid  to  plaintiff,  or  to  its  order,  or  in  accordance  with  its  di- 
rections, all  its  moneys  ever  received  by  him  as  county  treas- 
urer." Issue  seems  to  have  been  joined  on  these  several 
pleas. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  there  was 
evidence  tending  to  show  that,  after  the  expiration  of  the 
term  of  office  of  said  Lewis,  and  after  his  successor  had  been 
elected  and  qualified,  but  before  any  settlement  had  been 
made  by  said  Lewis  of  his  accounts  as  county  treasurer,  and 
pending  an  effort  for  such  settlement  with  the  Commissioners 
Court  of  the  county,  and  after  a  committee,  appointed  by 
Vol.  lxti. 
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said  court  for  that  purpose,  had  examined,  with  said  Lewis^ 
his  accounts  and  vouchers,  and  had  prepared  a  report  of 
their  action,  said  Lewis  was  not  satisfied  with  said  report, 
and  desired  the  appointment  of  a  committee  of  expert  book- 
keepers to  examine  his  accounts  and  vouchers ;  and  that  such 
committee  was  appointed,  and  entered  upon  the  discharge  of 
the  duties  requested  of  them.  1.  S.  Frazer,  one  of  said  last 
named  committee,  was  called  as  a  witness  for  plaintiff,  and 
testified,  that  he  had  a  conversation  with  said  Lewis,  in  the 
office  of  D.  N.  Hudmou,  in  Opelika,  where  they  had  gone  to 
see  the  books,  about  the  condition  of  his  books  as  county- 
treasurer.  Said  witness  was  then  asked  by  plaintiff  to  state 
what  said  Lewis  said  to  him,  if  anything,  about  his  books, 
or  about  his  indebtedness  to  said  county  as  treasurer,  and 
to  state  all  that  occurred  between  them,  in  regard  to  this 
matter.  Said  witness,  in  reply,  proceeded  to  detail  certain 
declarations,  then  and  there  made  to  him  by  said  Lewis,  to 
the  effect  that  he  was  still  indebted  to  said  county  as  such 
treasurer;  and  further,  that  said  Lewis  said,  he  had  examined 
the  additions,  account,  c&c,  made  by  said  committee,  referring  to 
said  committee  appointed  by  the  Commissioners  Court,  in 
their  report,  and  that  they  luere  correct  icith  the  exception  of  the 
hank  account."  The  several  defendants  who  were  sureties  on 
the  bond  of  said  Lewis,  objected  to  this  question,  and  to 
each  part  of  the  answer,  as  to  the  declarations  or  admissions 
of  Lewis.  The  objections  to  the  question  were,  "  that  it 
sought  to  make  evidence  of  the  statements  of  said  Lewis  as 
to  past  transactions,  and  after  he  had  ceased  to  be  county 
treasurer,  as  against  the  sureties  on  his  bond,  and  because  it 
called  for  illegal  and  irrelevant  evidence  ;"  and  the  objections 
to  each  part  of  the  answer  were,  "that  it  was  illegal,  irrele- 
vant, and  improper  as  against  said  defendants,  and  was  hear- 
say, and  was  an  attempt  to  make  evidence  out  of  the  mere 
opinion  of  said  Lewis."  The  court  overruled  the  objections, 
and  admitted  the  evidence ;  to  which  several  rulings  the 
sureties  duly  excepted. 

"  The  plaintiff  introduced  as  evidence  the  report  made  by 
the  committee  appointed  by  said  Commissioners  Court";  to 
the  introduction  of  which  as  evidence,  "the  said  defendants 
severally  objected,  because  the  same  was  illegal,  irrelevant, 
and  hearsay  ;  but  the  court  overruled  their  objections,  and 
permitted  said  report  to  go  to  the  jury,  and  the  defendants 
severally  excepted."  There  were  three  items  in  this  report, 
for  $1,476,  $189,  and  $800,  respectively,  which  were  contro- 
verted ;  and  said  Lewis,  who  was  introduced  as  a  witness  for 
the  defendants,  thus  testified  in  reference  to  them  :  "That 
said  item  of  $1,476,  with  which  he  was  charged  in  said  re- 
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port,  was  not  received  by  him  in  money,  but  was  received  in 
coupons  of  the  Savannah  and  Memphis  raihoad  bonds,  which 
were  worth  about  forty  cents  on  the  dollar  ;  that  they  were 
received  from'W.  H.  Barnes,  in  payment  of  some  money 
which  he  had  collected  for  the  county;  that  he  had  taken 
said  coupons  from  said  Barnes  by  the  direction  of  the  County 
Commissioners,  and  had  the  §ame  in  court,  and  offered  them 
as  evidence  in  the  cause  ;  also,  that  the  item  of  $189,  with 
which  he  was  charged,  was  received  by  him  from  Dr.  Thorn- 
ton, not  in  money,  but  in  similar  coupons  to  those  above  de- 
scribed, in  payment  of  a  debt  to  the  county  for  hire  of  con- 
victs by  said  Thornton,  and  he  had  said  coupons  in  court, 
and  offered  them  as  evidence ;  and  that  he  was  erroneously 
charged  with  $800  in  State  money,  which  he  had  handed  to 
Judge  Read,  probate  judge  of  said  county,  to  be  changed  into 
'Greenbacks/  under  the  following  circumstances  :  At  a  reg- 
ular term  of  the  Commissioners  Court,  in  open  court,  the 
members  of  said  court  directed  him,  he  then  being  present, 
to  hand  to  said  Judge  Read,  then  present  and  presiding, 
$800  in  State  money,  in  order  that  he  might  exchange  it  in 
Montgomery,  where  he  was  soon  going,  for  'Greenbacks'; 
and  witness  handed  said  $800  to  Judge  Read,  who  went  to 
Montgomery,  and  returned,  but  died  a  few  days  afterwards, 
without  returning  the  money,  or  any  part  thereof,  to  witness  ; 
that  the  estate  of  said  E,ead  was  insolvent,  and  witness  could 
not  collect  said  money  from  said  estate."  This  order  of  said 
Commissioners  Court  was  given  verbally,  and  no  entry  of  it 
was  made  of  record  ;  but,  after  the  death  of  said  Read,  an 
order  was  made  and  entered  by  the  court,  which,  after 
reciting  the  facts  as  above  stated,  proceeded  thus  :  "It  is 
therefore  ordered  by  this  court,  that  said  claim  against  said 
Read  be  prepared  both  by  said  Lewis  and  said  county,  and 
filed  as  claims  against  said  estate ;  and  should  the  said 
Lewis  have  to  prosecute  said  claim  against  said  estate,  it  is 
the  duty  of  this  court  to  hold  him  harmless,  and  it  will  do 
so."  The  plaintiff  "moved  the  court  to  exclude  all  that  part 
of  the  statement  and  evidence  of  said  Lewis  in  regard  to  said 
$800,  and  its  delivery  to  said  Read,  and  his  failure  to  return 
it ;  which  motion  the  court  sustained,  and  excluded  said  evi- 
dence, and  the  defendants  excepted."  There  was  no  objec- 
tion, so  far  as  the  bill  of  exceptions  shows,  to  any  other  part 
of  the  testimony  of  said  Lewis,  or  to  the  admission  of  said 
order  of  the  Commissioners  Court. 

W.  H.  Barnes  testified,  on  behalf  of  the  plaintiff,  "that  he 
paid  $1,476  to  said  Lewis,  in  coupons  of  said  railroad  bonds, 
as  stated  by  said  Lewis ;  that,  before  he  did  so,  he  went  to 
the  Commissioners  Court,  then  in  session,  and  they  made  an 
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order  for  said  Lewis  to  receive  said  coupons  instead  of  money 
due  from  witness  to  the  county;  that  said  order  was  verbal 
only,  but  the  court  was  in  session."  The  defendants  objected 
to  the  testimony  of  this  witness,  "and  especially  to  the  state- 
ment that  said  court  had  made  an  order,  directing  said  Lewis 
to  receive  coupons  from  him  in  lieu  of  money,  because  the 
same  was  illegal  and  irrelevant,  and  there  was  no  legal  proof 
of  any  order  or  decree  of  said  court ;  and  because  said  court 
had  no  authority  to  make  such  order."  The  court  overruled 
these  objections,  and  refused  to  exclude  the  evidence  ;  and 
the  defendants  excepted.  "Said  witness  further  testified,  that 
Lewis  was  not  present  when  said  order  was  made ;  and  that 
Lewis  told  him,  he  had  on  hand,  as  county-treasurer,  money 
collected  of  the  special  railroad  tax,  and  which  was  assessed 
and  collected  to  pay  the  coupons  of  said  Memphis  and 
Savannah  railroad  bonds,  enough  to  pay  the  said  $1,476  of 
coupons  held  by  witness."  To  this  statement  of  said  witness 
defendants  objected,  and  moved  to  exclude  the  same  from 
the  jury,  "on  the  ground  that -said  statement  was  illegal, 
irrelevant,  and  would  tend  to  mislead  the  jury;  which  mo- 
tion the  court  overruled,  and  refused  to  exclude  said  state- 
ment as  evidence,  and  defendants  excepted."  The  bill  of 
exceptions  contains  this  statement,  as  to  said  coupons  and 
bonds :  "The  bonds  herein  designated  as  Savannah  and 
Memphis  railroad  bonds,  were  bonds  issued  by  said  county 
of  Lee,  under  authority  of  an  act  of  the  legislature  approved 
December  31st,  1868,  in  aid  of  the  Savannah  and  Memphis 
railroad,  and  were  interest-bearing,  with  coupons  past  due, 
and  payable  by  Lee  county,  out  of  a  special  fund  for  that 
purpose  provided  in  the  act  authorizing  the  issue  of  the 
bonds ;  and  this  appeared  on  the  trial." 

The  adverse  rulings  of  the  court  on  the  pleadings  and  evi- 
dence, as  above  shown,  and  in  the  charges  given  to  the  jury 
(which  it  is  not  necessary  to  set  out),  are  now  assigned  as 
error. 

Geo.  D.  &  Geo.  W.  Hooper,  and  Geo.  P.  Ha-RRISON,  for 
appellants. 

Wm.  H.  Barnes  &  Son,  and  W.  J.  Samford,  contra. 

SOMERVILLE,  J.— This  is  a  suit  on  the  bond  of  the  ap- 
pellant Lewis,  as  treasurer  of  Lee  county,  brought  against 
him  and  his  sureties,  and  is  instituted  in  the  name  of  the 
county,  as  "the  person  aggrieved,"  within  the  meaning  of 
section  2552  of  the  Revised  Code,  now  composing  section 
2917  of  the  Code  of  1876.     The  bond  is  payable  to  the  State 
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of  Alabama,  and  not  to  the  county,  as  required  by  section  923 
of  the  Eevised  Code.— Code  of  1876,  §  842.  But  this  defect 
is  cared  by  the  provisions  of  section  171  of  the  Eevised 
Code  (Code,  1876,  §  181)  which  gave  to  the  "person  aggrieved" 
all  the  remedies  wiiich  he  might  have  maintained  on  a  regu- 
lar statutory  bond,  in  all  cases  where  the  ofl&cer  executing 
such  informal  bond  has  acted  under  it,  as  is  averred  to  be 
true  in  this  case. — Sprowl  v.  Laiorence,  33  Ala.  674. 

The  complaint  is  demurred  to,  among  other  reasons,  on  the 
ground  that,  the  treasurer's  term  of  office  having  expired,  the 
suit  should  have  been  in  the  name  of  his  successor,  who  is 
shown  to  have  been  elected  ;  that  he  is  the  party  aggrieved, 
because  it  is  to  him  that  the  treasurer  is  required  by  the 
statute  to  "deliver  all  the  money,  books,  papers,  and  property 
of  the  county,"  in  case  of  the  formers  resignation,  the  expira- 
tion of  his  term,  or  his  removal  from  office. — Eev.  Code, 
§  933  ;  Code  of  1876,  §  850.  It  may  be,  that  the  treasurer's 
successor  in  office  could  have  sustained  the  suit,  as  a  party 
plaintiff,  and  is  a  "person  aggrieved"  within  the  provision  of 
the  statute,  in  as  much  as  he  is  authorized  by  law  to  receive 
the  money  from  his  predecessor. — Morroio  v.  Wood,  56  Ala.  1. 
But  the  treasurer  is,  after  all,  the  mere  agent  of  the  county, 
appointed  by  law  as  the  custodian  of  its  moneys ;  and  the 
county  is  the  principal,  who  is  both  the  legal  and  beneficial 
owner  of  such  moneys,  having  control,  through  the  agency 
of  the  Court  of  County  Commissioners,  of  all  property  be- 
longing to  the  county,  of  every  description  whatever. — Code 
of  1876,  §  817.  The  county  of  Lee  was,  therefore,  the  proper 
party  plaintiff  in  this  action. 

It  is  further  insisted,  by  way  of  demurrer,  that  it  was  not 
the  duty  of  the  defendant,  Lewis,  to  receive  any  money  col- 
lected by  way  of  taxes  to  pay  the  interest  on  the  railroad 
bonds.  It  does  not  appear  otherwise  than  that  the  bonds 
were  issued  by  the  county  of  Lee  under  the  provisions  of  the 
general  law  authorizing  counties,  towns  and  cities  in  this 
State  to  subscribe  to  the  capital  stock  of  railroads,  approved 
December  31, 18o8.— Sess.  Acts  1868,  p.  514,  No.  172.  Taxes, 
assessed  and  collected  under  this  act,  would  be  money  of  the 
county,  which  it  was  the  duty  of  the  treasurer  to  receive  and 
keep,  and  for  the  faithful  disbursement  of  which  his  sureties 
would  be  liable.  It  does  not  appear  that  there  is  any  special 
law  taking  the  case  out  of  the  operation  of  the  general  law. 
Code  (1876),  §  845 ;  Eev.  Code,  §  926 ;  Acts  1868,  p.  516,  §  7. 

It  has  been  repeatedly  held  by  this  court,  that  duplicity  in 
the  allegations  of  a  complaint,  or  in  statements  of  a  plea,  is, 
under  our  system  of  pleading,  no  ground  for  demurrer,  ex- 
cept as  to  pleas  in  abatement.     This  defect  was,  at  common 
Vol.  lxvi. 
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law,  tlie  subject  of  special  demurrer ;  and  special  demurrers 
are  now  abolished  by  statute,  except,  in  effect,  as  to  dilatory 
pleas.  A  redundancy,  whether  of  good  or  bad  matter,  will 
not  now  vitiate.— 2  Brick.  Dig.  p.  333,  §§  55-6 ;  lb.  334,  §  69. 
There  was  no  error  in  overruling  the  demurrer  to  the 
amended  complaint. 

The  witness  Frazer's  testimony,  as  to  his  conversation  with 
the  defendant  Lewis,  regarding  the  condition  of  his  accounts 
as  county  treasurer,  was  properly  admitted  in  evidence.  It 
was  certainly  good  as  an  admission  against  him,  and  could 
not  be  excluded  because  not  admissible  against  the  sureties, 
who  were  his  co-defendants  in  the  action.  The  practice  on 
this  point  is  well  settled  in  this  State,  that  the  only  remedy 
of  a  co-defendant,  in  such  a  case,  is  to  request  a  charge  from 
the  court  to  the  jury,  limiting  the  operation  of  the  evidence, 
so  as  to  confine  its  influence  only  to  the  defendant  against 
whom  it  is  admissible.  The  safer  and  better  practice,  how- 
ever, would  be  to  limit  its  operation  at  the  time  of  admission, 
so  that  the  jury  may  not  be  misled  during  the  progress  of 
the  argument. —  Goodman  v.  Walker,  30  Ala.  482;  1  Brick. 
Dig.  810,  §§  98-99.  So,  of  Lewis'  admission  to  Barnes,  as  to 
the  amount  he  had  collected  of  the  "special  railroad  tax," 
and  of  the  report  made  by  the  committee  appointed  by  the 
Commissioners  Court  to  examine  the  treasurer's  accounts, 
which  was  admitted  by  Lewis  to  be  "correct  with  the  excep- 
tion of  the  hank  account."  What  was  meant  by  this  exception, 
is  a  proper  subject  of  parol  explanation.  The  sureties  should 
have  raised  their  objection  to  the  admission  of  this  evidence, 
as  against  themselves,  by  requesting  a  proper  charge  touch- 
ing the  matter. 

The  item  of  $1,476,  received  in  coupons  of  the  Savannah 
and  Memphis  railroad  bonds,  was  properly  charged  to  the 
treasurer,  at  their  par  value.  They  were  received  from 
Barnes,  by  direction  of  the  Commissioners  Court,  in  lieu  of 
certain  moneys  collected  by  him  for  the  county  of  Lee.  It 
would  be  immaterial  whether  there  was  a  record  made  of  the 
matter  or  not,  as  no  one  could  be  prejudiced  by  this  fact.  If 
Lewis  was  charged  with  this  item,  and  also  the  one  of  $189, 
received  in  coupons  from  Thornton,  he  was  entitled  to  a 
credit  for  each  of  them  on  the  settlement  of  his  accounts,  on 
the  production  of  the  vouchers  and  proof  of  these  facts.  This 
was  a  matter  relating  only  to  the  form  of  stating  the  account. 
In  this  view  of  the  case,  it  becomes  unnecessary  to  rule  on 
the  correctness  of  the  two  charges  given  by  the  court  on  these 
two  items. 

The  court  erred,  however,  in  excluding  from  the  considera- 
tion of  the  jury  the  statement  of  the  defendant  Lewis,  de- 
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posed  to  by  him  as  a  witness  in  the  cause,  in  regard  to  the 
item  of  $800  "State  money"  delivered  by  order  of  the  Com- 
missioners Court  to  the  probate  judge,  in  order  that  he 
might  have  it  changed  into  currency.  The  money  was  lost, 
by  reason  of  this  act ;  Read,  the  probate  judge,  subsequently 
becoming  insolvent.  He  was  thus  constituted  the  special 
agent  of  the  county,  for  this  particular  purpose,  and  the  sub- 
sequent entry  of  the  order  on  the  record,  among  the  court 
minutes,  was  a  legal  ratification  of  the  informal  authority  as 
first  given.  The  commissioners  possessed  the  authority  to 
make  this  order,  very  clearly,  by  virtue  of  their  statutory 
duties.— Code  (1876),  §§  746,  817  ;  Rev.  Code,  §§  832,  899.  ^ 

For    this   error,   the   judgment   of  the  Circuit  Court  is 
reversed,  and  the  cause  is  remanded. 


Dunbar  v.  Smith. 

Action  on  Bill  of  Exchange,  by  Indorsee  against  Acceptor. 

1.  Statute  of  frauds,  as  to  promise  to  pay  debt  of  another.  —Under  the  statate 
of  frauds  (Code,  §  2121),  iin  acceptance  given  for  the  debt  of  the  drawer, 
which  is  neither  cancelled  nor  postponed  thereby,  is  void,  unless  based  on  a 
consideration  expressed  in  it;  but,  if  the  acceptance  is  given  at  the  instance 
of  the  drawer,  to  procure  the  release  of  his  property  from  a  hen  asserted  by 
the  payee,  and  the  property  is  thereupon  released  and  surrendered,  the  ac- 
ceptance is  a  new  and  independent  contract,  founded  on  a  sufficient  consid- 
eration, and  is  not  within  the  statute  of  frauds. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  A.  J.  Smith  against  F.  M. 
Dunbar,  and  was  commenced  before  a  justice  of  the  peace,  on 
the  16th  January,  1878.  On  appeal  to  the  Circuit  Court,  at 
the  instance  of  the  defendant,  the  plaintiff  there  filed  a  com- 
plaint, claiming  $30,  alleged  to  be  "due  by  a  bill  of  exchange 
drawn  by  W.  G.  McKenzie,  on  and  accepted  by  the  said  de- 
fendant, dated  19th  May,  1877,  and  payable,  thirty  days  after 
date,  to  B.  Y.  Cooper ;  and  plaintiff  avers,  that  he  is  the 
holder  and  owner  of  said  bill  of  exchange,"  &c.  The  de- 
fendant pleaded,  "in  short  by  consent,"  want  of  considera- 
tion, and  the  statute  of  frauds ;  and  issue  was  joined  on 
these  pleas. 

On  the  trial  in  the  Circuit  Court,  as  the  bill  of  exceptions 
states,  "the  following  facts  were  agreed  on,  as  the  evidence, 
and  the  only  evidence  in  the  cause  :    B.  Y.  Cooper  was  and 
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is  a  hotel-keeper,  and  furnished  board  and  lodging  for  IMc- 
Kenzie  and  wife,  for  which  jVIcKenzie  was  indebted  to  him 
some  $63 ;  and  JVIcKenzie  being  about  to  remove  from  the 
hotel,  Cooper  seized  his  baggage,  then  in  the  hotel,  and  held 
the  same  for  his  bill.  After  efforts  to  adjust  the  matter, 
Cooper  informed  McKenzie  that,  if  he  would  get  Tucker's 
or  Dunbar's  acceptance  of  a  bill  of  exchange  for  the  amount 
due  him,  he  would  release  the  goods.  McKenzie  made  an 
effort  to  obtain  such  acceptance,  and  informed  Cooper  that 
he  could  not  obtain  an  acceptance  for  the  full  amount,  but 
that  Dunbar  would  accept  for  $30.  Cooper  then  agreed  with 
said  McKenzie,  that  he  would  release  the  goods,  if  Dunbar 
would  so  accept.  It  was  known  to  all  parties  that  McKenzie 
was  insolvent,  and  he  still  remained  so.  Cooper  released  the 
goods,  on  the  faith  of  Dunbar's  acceptance  for  $30,  which  is 
here  sued  on,  and  which  was  produced  by  the  plaintiff,  who 
bought  it  after  maturity,  for  value.  There  was  no  considera- 
tion for  Dunbar's  said  acceptance,  except  such  as  may  be  im- 
plied from  the  acceptance  itself,  or  arises  from  the  facts 
shown  by  this  agreement.  Said  bill  of  exchange  was  not 
presented  to  Dunbar,  for  payment,  until  one  month  after  it 
was  due.  McKenzie  has  never  paid  any  part  of  said  debt 
of  $63,  and  is  insolvent.  Dunbar  did  not  have  actual,  or  any 
knowledge,  when  he  accepted  said  bill,  that  the  goods  had 
been  seized,  but  could  have  known  it  by  inquiry.  He  did 
not  know  that  McKenzie  and  wife  were  boarding  at  the  hotel, 
and  were  in  arrears  for  board.  Dunbar  had  no  funds  of 
McKenzie's  on  hand,  and  had  no  indemnity  against  said 
acceptance,  except  the  implied  promise  of  McKenzie  to  pay 
him  the  money,  provided  he  had  to  pay  it.  This  being  all 
the  evidence,  the  court  charged  the  jury,  on  the  request  in 
writing  of  the  plaintiff,  that  they  must  find  for  the  plaintiff, 
if  they  believed  all  the  evidence."  This  charge,  to  which  the 
defendant  duly  excepted,  is  now  assigned  as  error. 

W.  H.  Barnes  &  Son,  for  appellant,  cited  Browne  on 
Statute  of  Frauds,  §§  173-4 ;  Thompson  v.  Hall,  16  Ala.  204 ; 
Wahi  V.  Walter fi,  5  East,  10 ;  Drake  v.  Fleiuellen  &  Co.,  33 
Ala.  106 ;  Furbish  v.  Goodnow,  98  Mass.  297  ;  Hilton  v.  Dins- 
more,  21  Maine,  410 ;  Lang  v.  Henry,  54  N.  H.  57 ;  Thomas 
V.  Delphy,  33  Md.  373  ;  Musick  v.  Musich,  7  Mo.  495  ;  Caston 
V.  Moss,  1  Bailey's  Law,  S.  C.  14  ;  Harrington  v.  Rich,  6  Ver- 
mont, 666  ;  1  Brick.  Digest,  287,  §§  501-02. 

STONE,  J. — There  is  nothing  in  this  record  to  show  that, 
by  the  negotiation  which  ended  in  the  acceptance  by  Dun- 
bar of  McKenzie's  draft,  the  debt  of  the  latter  to  Cooper,  in  a 
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larger  sum,  was  either  cancelled  or  postponed.  If  this  case 
stood  on  this  naked  fact,  and  if  the  promise  of  Dunbar  was  a 
simple  promise  by  him  to  pay  thirty  dollars  of  McKenzie's 
debt,  then  such  promise  would  not  be  binding  without  writ- 
ten promise,  based  on  a  consideration  expressed  in  the 
writing. — King  v.  Wilson,  2  Str.  873  ;  Casion  v.  Moss,  1  Bailey, 
14 ;  Musick  v.  Musick,  7  Mo.  495 ;  Furbish  v.  Goodnoio,  98 
Mass.  296 ;  Thomas  v.  Delphy,  33  Md.  373  ;  Lang  v.  Henry y 
54  N.  H.  57;  Harrington  v.  Rich,  6  Verm.  666. 

But  we  do  not  understand  this  case  to  be  the  one  sup- 
posed. Cooper  held  possession  of  baggage,  the  property  of 
McKenzie,  on  which  he  claimed  a  lien  for  an  unpaid  board 
bill.  McKenzie  desired  to  obtain  possession  of  the  baggage. 
It  was  finally  agreed  that,  if  McKenzie  would  obtain  the 
acceptance  of  Dunbar,  or  another  named  person,  for  thirty 
dollars,  payable  to  Cooper,  then  the  latter  would  release  the 
baggage,  and  surrender  it  to  McKenzie.  The  acceptance  was 
procured,  the  baggage  released,  and  that  acceptance  is  the 
foundation  of  the  present  suit.  This  is  not  the  naked  case 
of  a  promise  by  Dunbar  to  pay  the  debt  of  McKenzie.  It 
was  a  new,  independent,  substantive  contract,  based  on  a 
new,  present,  valuable  consideration — Doth  benefit  to  Mc- 
Kenzie, and  detriment  to  Cooper.  It  was  a  valuable  consid- 
eration, because  Cooper  had  the  rightful  possession  of  the 
goods,  and  surrendered  that  possession  as  the  consideration 
of  the  promise.  The  contract  became  a  binding  one,  without 
any  reference  to  the  nature  of  Cooper's  claim  on  the  goods, 
if  rightful,  and  without  any  reference  to  the  antecedent  debt 
of  McKenzie  to  Cooper,  save  as  that  debt  and  the  nature  of 
it  tended  to  show  the  bona  fides  of  Cooper's  asserted  right  to 
hold  the  property.  The  acceptor  of  a  draft  or  order,  if  there 
be  no  explanation  of  the  transaction,  is  the  principal  debtor, 
bound  in  the  first  instance  to  pay,  and  to  hold  harmless  the 
drawer  and  indorser.  This,  however,  is  but  a  'prima  facie 
intendment,  and  will  yield  to  proof,  showing  the  transaction 
is  otherwise.  Acceptances  are  frequently  given  for  the 
accommodation  of  the  drawer,  and  when  such  is  the  case,  the 
drawer,  as  between  themselves,  becomes  the  principal  debtor, 
and  the  acceptor  fills  the  relation  of  surety.  A  consideration 
is  necessary  to  uphold  any  contract.  It  may  be  of  benefit  to 
the  promisor,  or  of  detriment  to  the  promisee.  But,  if  the 
promise  rest  on  a  contemporaneous  consideration,  it  is  not 
necessary  that  each  promisor  shall  share  in  the  benefits  of 
the  consideration.  A  consideration  moving  to  the  principal 
debtor,  binds  the  surety,  or  accommodation  party  to  the 
paper,  to  the  same  extent  as  it  binds  the  principal.  This, 
for  the  reason  that  the  law  presumes  the  credit  would  not 
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have  been  granted,  without  the  security  the  name  of  the 
surety  furnishes.  It  is  on  this  principle  that  sureties  and 
accommodation  parties  are  held  bound  in  law,  by  force  of  the 
consideration  which  moves  alone  to  their  principal.  These 
principles  are  fully  settled  in  the  case  of  Itutledge  v.  Toion- 
send,  38  Ala.  706.  See,  also,  Martiji  v.  Black,  21  Ala.  721  ; 
Graves  v.  SIndman,  59  Ala.  406 ;  2  Amer.  L.  Cases,  5th  ed. 
163  et  seq.,  notes  to  Vadakin  v.  Soper;  Browne  Stat.  Frauds, 
4th  ed.  §  212.  • 

Applying  these  principles  to  the  case  in  hand,  McKenzie 
and  Cooper  made  a  new  contract.  In  consideration  the  lat- 
ter would  surrender  certain  goods  of  which  he  had  the  law- 
ful possession,  the  former  promised  and  gave  Dunbar's 
acceptance  of  his  (McKenzie's)  order.  This  rested,  not  on  the 
original  debt  McKenzie  owed  Cooper,  but  on  the  new 
promise,  based  on  the  new  consideration.  Such  new  promise 
had  all  the  elements  of  a  contract,  namely,  the  mutual,  con- 
curring assent  of  their  two  minds,  based  on  a  valuable,  pres- 
ent consideration  of  benefit  to  McKenzie  and  detriment  to 
Cooper,  It  was  not  important  that  Dunbar  should  know 
what  the  consideration  was.  He  trusted  McKenzie,  and 
accepted  the  paper  for  his  accommodation.  On  the  faith  of 
it  Cooper  surrendered  the  goods,  and  Dunbar  is  as  much 
bound  to  pay  the  debt,  both  in  law  and  morals,  as  if  the  con-* 
sideration  had  moved  to  him. 

Aflfirmed. 


Block  V,  The  State. 

Indictment  for  Illegal  Sale  of  Spirituous  Liquors. 

1.  Mi.tnomer ;  idem  sonans.  — The  doctrine  of  idmi  sonans  applies  to  the  two 
names  Louis  and  Leicia,  and  the  difference  between  them  is  not  sufl&cient  to 
support  a  plea  in  abatement  for  a  misnomer. 

2  Selling  spirituous  liquors  in  violation  of  special  law  ;  sufficiency  of  indielment. 
Where  a  special  local  statute  prohibited  the  sale  of  spiritaons  liquors  within 
three  miles  of  "a  Methodist  church  in  Macon  county,  known  by  the  name  of 
Wliite  church,"  and  the  indictment  charged  that  the  defendant  sold  such 
liquors  within  three  miles  of  "White  church  in  Macon  county,  in  violation  of 
a  special  act,"  which  is  set  out  at  length;  held,  that  tl  j  description  of  the 
church  was  sufficient  to  identify  it,  and  to  show  a  violation  of  the  statute. 

3.  ::'ame. — An  averment,  in  such  indictment,  that  the  defendant  "did  sell 
or  give  away  spirituous,  vinous  or  malt  liquors,  in  violation,"  &c.,  is  sufficient, 
without  any  averment  as  to  the  quantity  so  sold  or  given  away. 

4.  Same;  description  of  statute. —In  an  indictment  for  the  violation  of  a. 
special  statute,  it  may  be  described  as  "an  act  of  the  legislature  of  Alabama," 
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althongh  the  "  General  Assembly"  is  the  technical  designation  of  the  legisla- 
tive bodj'. 

5.  Title  and  s'lbject-matler  of  special  law,  undei'  constitutional  provisions. — A 
special  Htatute,  which  prohibits  the  sale  of  spirituous  liquors  within  a  specified 
distance  from  two  churches,  situated  in  different  counties,  is  not  violative  of 
the  constitutional  provision  (Art.  4,  §  2)  which  declares,  "Each  law  shall  con* 
tain  but  one  subject." 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  James  E.  Cobb. 

W.  C.  Brewer,  and  W.  C.  McIver,  for  plaintiff  in  error. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J, — The  plea  of  misnomer,  interposed  by 
the  defendant,  was  not  well  taken,  and  the  demurrer  to  it, 
was  properly  sustained.  The  names  Loids  and  Leiois  are^ 
according  to  their  English  pronunciation,  one  and  the  same. 
Of  this,  the  courts  will  take  judicial  cognizance,  and  the 
variance  in  spelling  is  immaterial.  The  doctrine  of  idem 
sonans  clearly  applies  here. — 1  Bish.  Cr.  Proc.  §  793 ;  Sayre 
V.  State,  30  Ala.  15 ;  CFark's  Man.  Cr.  L.  §  2191. 

The  act,  under  which  the  indictment  in  this  case  was 
found,  was  approved  March  28,  1873,  and  is  entitled,  "An 
act  to  prohibit  the  sale,  giving  away,  or  otherwise*  dealing  in 
spirituous,  vinous,  or  malt  liquors,  within  three  miles  and  a 
half  of  a  Methodist  church,  situated  in  Macon  county,  in  town- 
ship 16,  and  range  21,  hioion  by  the  name  of  the  White  church  ; 
and  also  Fish  Pond  church,  Coosa  county."  The  indictment 
charges,  that  "Lewis  Block  did  sell  or  give  away  spirituous, 
vinous  or  malt  liquors,  within  three  miles  and  a  half  of  White 
church  in  Macon  county,  in  violation  of  section  one  of  a  special 
act  of  the  legislature  of  Alabama,  approved  March  28th,  1873, 
which  is  as  follows,"  &c.;  the  said  section  of  the  act  being 
set  out  in  haec  verba  in  the  indictment. 

The  Penal  Code  prescribes,  that  the  "words  used  in  a 
statute  to  define  an  offense  need  not  be  strictly  pursued  in 
the  indictment ;  it  is  sufficient  to  use  other'  words,  conveying 
the  same  meaning." — Code  of  1876,  §  4792.  All  that  can  be 
required,  in  such  a  case,  is  a  substantial  conformity  to  the 
statutory  description  ;  provided  the/aci  is  averred,  the  com- 
mission or  omission  of  which  constitutes  the  crime.  The 
degree  of  certainty,  or  particularity  in  the  description,  must 
be  such  as  to  clearly  inform  the  defendant  of  the  offense 
charged,  and  enable  the  court,  in  the  event  of  conviction,  to 
pronounce  the  proper  judgment. — Code  of  1876,  §§  4785, 
4792;  Bryan  v.  State,  45  Ala.  86;  1  Brick.  Dig.  500,  §  740. 
Under  these  rules,  the  description  of  the  offense  charged  in 
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the  indictment  was  legally  sufficient.  The  "White  church  in 
Macon  county,"  though  not  averred  to  be  a  Methodist  church, 
is  clearly  shown  to  be  the  one  described  in  the  act ;  of  which 
fact  the  defendant  could  not  be  ignorant,  after  reading  the 
indictment. 

The  averment  that  the  defendant  "did  sell  or  give  away 
spirituous,  vinous  or  malt  liquors,"  Ac,  without  charging 
that  he  did  so  "in  any  quantity"  particularly  specified,  was 
sufficient.  He  could  not  sell  or  give  away  such  liquors,  with- 
out doing  so  in  some  appreciable  quantity. 

The  act  in  question  was  properly  described  as  an  "act  of 
the  legislature  of  Alabama,"  without  alleging  its  enactment 
by  the  "General  Assembly,"  which  is  merely  the  technical 
designation  of  that  body  in  the  State  constitution. — Const. 
1875,_Art.  iv.,  §  2;  Code,  §  4801. 

This  law,  it  is  insisted  by  appellant's  counsel,  is  violative 
of  article  iv.,  section  2,  of  the  constitution  of  the  State, 
which  provides  that  each  law  "shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  &c.  The  ob- 
jection can  not  be  sustained.  The  fact  that  the  prohibition 
embraces  two  separate  localities  avails  nothing.  The  subject 
of  the  act  is  single,  and  relates  only  to  retailing  spirituous, 
vinous,  or  malt  liquors.  The  objection  would  be  just  as 
valid,  that  the  act  embraces  more  than  one  kind  of  liquor. 
This  clause  of  the  constitution  is  not  violated  by  any  legis- 
lative act  having  various  details  properly  pertinent  and  ger- 
mane to  one  general  subject. —  Woodson  v.  Murdoch,  22 
Wall.  351. 

There  is  no  error  in  the  rulings  of  the  Circuit  Court,  and 
its-judgment  is  hereby  affirmed. 


Dabney  v,  Mitchell. 

Application  for  Substitution  of  Lost  Probate  Decree. 

% 

1.  Probate  decree  on  evidence -^  how  comidf'red  on  appeal. — lu  proceedings 
before  the  Probate  Court,  where  they  assume  an  adversary  form,  and  involve 
questions  of  fact,  the  findings  of  the  judge  have  much  of  the  force  and  eilfect 
of  the  verdict  of  a  jury  ;  and  though  his  decision  is  revisable  on  error,  when 
all  the  evidence  is  set  out  in  the  record,  it  will  not  be  disturbed,  unless  mani- 
festly erroneous. 

2.  Competency  of  probate  judge  as  witness,  in  proceeding  before  himself. — A 
probate  judge  is  incompetent  to  testify  as  a  witness,  in  a  caiase  or  proceeding 
tried  before  himself ;  and  when  a  cause  is  tried  before  him  on  affidavits,  his 
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own   affidavit,   thongh  taken   before  another  officer,   is   not    admissible  as 
evidence. 

3.  Impeaching  wUness.  by  proof  of  inconsistent  decMrations ;  counter  affida- 
vits.— Where  it  is  proposed  to  impeach  a  witness  by  proof  of  inconsistent 
declarations  made  out  of  court,  ho  must  first  be  allowed  an  opportunity  to 
explain  such  declarations,  by  directing  nis  attention,  on  cross-examination,  to 
the  particular  time,  pUce,  person  and  matter  involved  ;  but,  where  the  evidence 
consists  entirely  of  affidavits,  an  exception  to  this  rule  neceasarily  prevails, 
and  such  inconsistent  declarations  may  be  proved  by  counter  affidavits. 

4.  Relevancy  of  evidence  as  to  existence  of  lost  record. — On  motion  to  sub- 
stitute a  probate  decree  alleged  to  have  been  lost,  the  former  existence  of 
which  is  denied  ;  the  probate  judge  having  testified  to  the  rendition  of  the 
decree,  and  its  entry  in  a  book  kept  by  him,  though  it  was  not  entered  on  the 
minute-book  kept  by  his  clerk  ;  a  witness  who  was  frequently  in  the  office, 
and  saw  the  clerk  writing  there,  may  testify  that  "he  saw  the  clerk  entering 
up  minutes  from  the  order-book  kept  by  the  judge,  thai  he  copied  said  orders 
from  a  form-book,  and  that  he  never  saw  him  copying  decrees  from  any  other 
book  :"  such  testimony  tends,  though  slightly,  "to  show  that,  if  the  decree 
had  ever  existed,  it  would  not  have  been  found  elsewhere  than  on  the  book  in 
which  it  was  said  to  have  been  entered  by  the  judge." 

5.  Same. — The  alleged  lost  decree  being  a  decree  rendered  on  the  final  set- 
tlement of  a  guardian's  accounts,  the  record  of  a  proceeding  to  amend  the 
decree  nunc  pro  tunc,  at  a  term  subsequent  to  the  alleged  loss,  and  an  account- 
current  for  final  settlement  subsequently  filed,  being  inconsistent  with  the 
alleged  lost  decree,  are  relevant  evidence  on  the  motion  to  substitute. 

6.  (Same. — The  minute-book  of  the  court,  containing  entries  of  its  pro- 
ceedings, and  of  all  decrees  similar  to  that  claimed  to  have  been  entered  else- 
where, but  showing  no  entry  as  to  the  particular  decree  in  controversy,  is  also 
relevant  and  competent  evidence. 

7.  Substitution  of  lost  record;  when  allowed. — The  substitution  of  an  alleged 
lost  record  "should  be  made  only  on  clear  and  satisfactory  evidence  of  the 
former  existence,  contents,  and  loss  of  the  alleged  record  ;  and  if  the  evidence 
leaves  the  matter  doubtful,  or  uncertain,  the  motion  ought  to  be  denied." 

Appeal  from  the  Probate  Court  of  Randolph. 

This  was  an  application  by  Peter  Mitchell,  guardian  of 
Martha  E.  Dabney  and  others,  minors,  for  the  substitution 
of  an  alleged  lost  decree,  said  to  have  been  rendered  by  said 
court,  on  the  23d  February,  1867,  on  final  settlement  of  his 
accounts  and  vouchers  as  such  guardian.  The  petition  was 
filed  on  the  1st  May,  1877,  and  set  out  what  purported  to  be 
a  copy,  and  was  alleged  to  be  a  substantial  copy,  of  the 
decree  said  to  have  been  lost  or  destroyed.  It  was  veiified 
by  the  oath  of  the  petitioner,  and  was  accompanied  with  an 
affidavit  by  R.  S.  Heflin,  ex-judge  of  probate,  by  whom  the 
decree  was  said  to  have  been  rendered,  as  to  the  rendition  of 
the  decree,  and  the  correctness  of  the  copy  proposed  to  be 
substituted ;  and  in  the  notice  served  on  the  defendants,  to 
which  a  copy  of  said  affidavit  and  copy-decree  were  annexed, 
they  were  notified  that  the  petitioner  would  rely  on  said 
affidavit  "  to  prove  that  the  paper  writing  hereunto  attached 
as  an  exhibit,  purporting  to  be  a  copy  of  said  original 
decree,  contains  the  substance  of  said  original  decree." 

The  decree,  as  set  out  in  the  said  copy,  is  entitled  "  Pro- 
bate Court  of  Randolph  county,  Alabama;  Special  Term, 
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February  23d,  1867,"  and  after  reciting  the  former  filing  of 
his  accounts  by  the  guardian,  and  the  appointment  of  that 
day  for  the  hearing,  proceeds  thus :  "  Now  comes  the  said 
Peter  Mitchell,  guardian  as  aforesaid,  and  moves  the  court  to 
proceed  with  such  settlement,  and  that  his  account  be  passed 
and  allowed ;  and  it  appearing  to  the  satisfaction  of  the 
court,  by  proper  evidence,  that  due  notice  of  the  time  and 
nature  of  this  settlement  has  been  given,  by  posting  a  written 
notice  at  the  courthouse-door,  and  three  other  public  places 
in  said  county,  for  three  weeks  successively,  prior  to  this 
date  ;  and  D.  L.  Davis,  who  was  heretofore  appointed  to  act 
as  guardian  ad  litem  for,  and  to  represent  and  protect  the 
interests  of  said"  minors,  naming  them,  "  now  appearing  in 
open  court,  consenting  in  writing  to  act,  and  contesting  said 
settlement ;  the  court  proceeds  to  hear  the  proof  in  relation 
to  said  account.  Whereupon,  it  is  shown  and  appears  that 
said  guardian  has  received,  of  the  assets  of  said  wards  jointly, 
the  sum  of  $2,165.75  in  money  ;  that  he  has  also  expended 
justly,  in  and  about  the  costs  and  charges  necessary  and 
attendant  upon  said  guardianship,  and  in  the  purchase  of 
lands  for  said  wards,  as  per  order  of  this  court,  the  sum  of 
$2,165.75,  leaving  nothing  in  the  hands  of  said  guardian  ; 
the  titles  for  said  lands  having  beeen  delivered  to  Elizabeth 
Dabney,  who  has  this  day  qualified  and  given  bond  for  the 
guardianship  of  the  said  heirs ;  and  the  said  account  appear- 
ing to  be  full  and  correct ;  it  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court,  that  the  said  account  be,  and  the 
same  is  hereby,  in  all  things  passed  and  allowed,  as  above 
stated,  and  that  said  guardian  be,  and  he  is  hereby,  dis- 
charged from  all  further  trust  or  liability  as  such  guardian. 
It  is  further  ordered,  that  all  accounts,  evidences  and  state- 
ments on  file,  relating  to  this  or  any  former  settlement,  and 
all  other  paper  writings  on  file  in  this  case,  be  recorded." 

The  accompanying  affidavit  of  said  Heflin  stated,  "  that 
he  was  judge  of  probate  of  said  county  on  the  23d  February, 
1867 ;  that  Peter  Mitchell,  guardian  of  the  minor  children  of 
Anderson  B.  Dabney,  deceased,"  naming  them,  "made  a  final 
settlement  of  his  said  guardianship,  and  on  said  settlement 
a  final  decree  was  rendered,  and  enrolled  by  being  entered 
on  the  minutes  of  said  court,  at  that  term  of  said  court ; 
which  decree  was  substantially  in  the  words  and  figures 
following,"  setting  out  the  copy  as  above  ;  and  the  affidavit 
then  proceeded  thus :  "  The  above  and  foregoing  is  a  sub- 
stantial copy  of  the  original  decree  that  was  rendered,  and 
enrolled  by  being  entered  on  the  minutes  of  said  court,  at 
said  term,  which  has  been  lost,  or  mislaid,  or  destroyed,  and 
can  not  be  found." 

(32) 
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The  application  to  substitute  was  contested  "  by  the 
defendants  in  the  motion,"  who  were  the  minors  interested 
in  the  settlement ;  and  on  the  hearing,  as  is  recited  in  the 
decree,  and  also  in  a  bill  of  exceptions  reserved  at  their 
instance,  they  "filed  a  counter  affidavit  made  by  W.  W. 
Dobson,"  who  was  the  successor  of  said  Heflin  in  the  office 
of  probate  judge,  and  held  the  office  from  August,  1868,  to 
November,  1874.  The  following  are  the  material  parts  of 
this  affidavit :  "  Said  Heflin,  when  his  term  of  offi(;e  expired, 
turned  over  to  this  affiant,  among  other  things,  '  Minute  Book 
E,^  which  contains  the  orders  and  decrees  made  by  said 
Heflin  as  probate  judge  for  said  county,  from  the  26th 
August,  1865,  to  the  27th  July,  1868,  both  inclusive ;  and 
upon  which  this  affiant,  as  such  probate  judge,  enrolled  his 
decrees  and  orders,  commencing  where  said  Heflin  left  off, 
until  said  book  was  filled ;  and  which  book  is  now  in  the 
office  of  the  probate  judge  of  said  county.  On  the  11th  May, 
1877,  this  affiant  carefully  examined  said  book,  and  found 
that  it  contained  orders  and  decrees  of  said  Heflin  as  pro- 
bate judge,  all  along  from  August,  1865,  to  the  27th  July, 
1868 ;  which  said  orders  and  decrees  are  embraced  in  the 
345  pages  of  said  book ;  and  said  book  contains,  on  pages 
194-5,  a  decree  made  by  said  Hefln,  as  probate  judge,  on  the 
23d  February,  1867.  Affiant  has  carefully  examined  said 
book,  and  no  page  or  leaf  thereof,  nor  any  part  of  any  page 
or  leaf,  from  the  first  to  345,  inclusive,  is  lost,  destroyed,  or 
misplaced  ;  and  there  never  was  in  said  office,  during  affiant's 
term  of  office  as  probate  judge,  any  other  book  than  this, 
containing  any  decrees  or  minute-entries,  or  any  decree  or 
minute-entry  made  by  said  Heflin  as  probate  judge." 

The  petitioner  then  asked  leave  to  file  a  "  supplemental 
affidavit"  by  said  R.  S.  Heflin,  and  to  amend  the  notice  so 
as  to  show  that  he  would  rely  on  such  supplemental  affidavit. 
In  this  affidavit  said  Heflin  stated,  "that  he  is  confident  a 
final  settlement  was  made  on  the  23d  February,  1867,  by  said 
Peter  Mitchell  as  guardian  of  said"  minors.  "  At  the  time 
of  said  settlement,  affiant  was  afflicted  with  an  injury  to  the 
middle  finger  of  his  rigbt  baud,  which  almost  disabled  him 
from  writing ;  and  at  and  on  said  settlement  he  made  a 
written  memorandum  of  said  settlement,  on  paper,  contain- 
ing all  the  data  needed  to  draw  the  final  decree.  This  mem- 
orandum was  preserved,  and  after  the  time  of  said  settle- 
ment a  final  decree,  as  rendered  on  and  of  the  said  23d  Feb- 
ruary, 1867,  was  entered  at  length  on  a  minute-book  of  said 
court,  in  which  such  decrees  in  other  similar  cases  rendered 
by  him  as  probate  judge  were  entered.  Tbe  decree  rendered 
on  said  final  settlement  by  said  Mitchell  was  entered  in  a 
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book  kept  by  affiant  as  probate  judge  as  a  record  of  said 
court,  and  as  a  minute-book  in  wliicli  were  entered,  at  and 
about  the  time  of  said  settlement,  the  minutes,  orders  and 
decrees,  and  the  proceeding  of  affiant  as  judge  of  probate, 
and  of  the  Probate  Court  of  said  county.  The  said  book, 
in  which  said  final  decree  was  entered,  was  a  book  used  and 
kept  by  affiant  in  said  Probate  Court,  in  which  all  decrees  of 
the  same  character  were  entered,  and  is  a  different  book 
from  said  '  Minute  Book  E,'  which  was  also  kept  in  said  Pro- 
bate Court,  and  in  which  there  appears  to  be  entries  of  the 
orders,  and  decrees  of  this  affiant  as  probate  judge  on  or 
about  the  23d  February,  1867.  The  best  recollection  of 
affiant  is,  that  the  book  in  which  said  final  decree  was  entered 
was  obtained  from  W.  C.  Robinson,  and  w^as  used  and  kept 
in  said  probate  office  as  a  record  of  the  minutes  of  the  prO'^ 
ceediugs  of  the  judge  of  probate,  and  of  said  Probate  Court, 
and  is  a  different  book  from  said  '  Minute  Book  E^  At  and 
about  the  23d  February,  1867,  it  frequently  occurred  that,  on 
a  final  settlement  of  a  guardianship  or  administration  in  said 
court,  written  data  of  the  settlement  and  the  decree  to  be 
rendered  were  made,  and  the  decree  was  drawn  and  entered 
in  the  minute-book,  as  of  the  date  of  the  settlement,  days 
and  weeks  subsequent  to  the  settlement.  When  affiant  went 
into  said  office,  in  1865,  there  was  a  scarcity  of  books  to  be 
used  as  minute-books  and  other  records ;  and  he  used  for 
some  time,  as  a  minute-book,  a  book  then  in  the  office  which 
had  been  used  by  his  predecessor,  T.  L,  Pittman,  for  keep- 
ing an  account  of  rations  during  the  late  war  ;  and  he  after- 
wards obtained  from  W.  C.  Robinson  the  book  above  men- 
tioned, in  which  said  decree  was  entered.  Afterwards  said 
book,  lettered  '  Minute  Book  E,'  was  obtained  from  Atlanta, 
Georgia,  and  was  kept  and  used  in  said  office  as  a  minute- 
book;  and  the  orders  and  decrees  rendered  and  entered,  as 
aforesaid,  on  the  other  books  above  mentioned,  were  copied, 
and  intended  to  be  copied,  in  said  '  Minute  Book  E^'  now 
remaining  in  said  office.  Said  final  decree,  rendered  on  said 
settlement  by  said  Mitchell,  does  not  appear  in  said  book 
^  E;'  nor  do  other  orders  and  decrees  appear  therein,  which 
were  entered  on  said  other  book  procured  from  Robinson, 
which  has  been  so  mutilated,  by  means  unknown  to  this 
affiant,  that  the  lids  and  back  is  all  that  remains  of  it  in  said 
office ;  and  by  such  mutilation  of  said  book,  said  decree  ren- 
dered on  said  final  settlement  by  said  Peter  Mitchell  has 
been  lost ;  and  affiant  verily  believes  that  said  final  decree 
was-  omitted  by  mistake  in  transcribing  the  orders  and 
decrees,  from  said  book  obtained  from  Robinson,  into  said 
book  lettered  *  Minute  Book  E;*  and  by  such  mistake,  or 
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oversight,  in  transcribing  said  orders  and  decrees,  said  final 
decree  does  not  appear  in  its  proper  place  in  said  book  '  E.' " 

The  defendants  objected  to  the  allowance  of  the  proposed 
amendment,  and  also  to  the  admission  of  this  supplemental 
affidavit,  "  on  the  ground  that  it  was  a  departure  from  the 
original;"  and  their  objections  having  been  overruled,  to 
which  they  duly  excepted,  they  "asked  leave  to  prepare 
counter  affidavits,"  and  the  cause  was  continued  for  that 
purpose.  On  a  subsequent  day,  on  which  the  hearing  of  the 
cause  was  resumed,  the  defendants  offered  in  evidence  the 
affidavit  of  D.  L.  Davis,  the  probate  judge  before  whom  the 
cause  was  pending,  who  had  been  the  clerk  of  said  Heflin 
during  his  incumbency  of  the  office  ;  and  who  stated,  in  said 
affidavit,  that  he  made  all  the  entries  in  said  book  '  £"  ;  that 
he  made  up  said  decrees  and  orders,  as  therein  entered, 
"from  the  memoranda  made  by  said  Heflin  on  the  docket 
kept  by  him  at  the  time,  and  not  from  any  other  minute- 
book  kept  in  said  office ;  that  on  said  book  *  E^  so  kept  by 
him,  from  page  80  to  page  345,  are  entered  the  orders  and 
decrees  of  said  court,  alll  along  from  the  3d  September, 
1866,  to  the  27th  July,  1868 ;  and  that  an  order  is  enrolled 
on  page  183,'appointingadayfor  the  hearing  of  the  accounts 
and  vouchers  of  said  Mitchell,  guardian  as  aforesaid."  This 
affidavit  was  taken  and  subscribed  before  the  clerk  of  the 
Circuit  Court.  The  petitioner  moved  to  exclude  it,  "  on  the 
ground  that  said  Davis  was  not  a  competent  witness,  he 
being  the  presiding  judge,"  The  court  sustained  the  objec- 
tion, and  excluded  said  affidavit ;  to  which  ruling  the  defend- 
ants excepted. 

The  defendants  then  offered  in  evidence  the  affidavits  of 
M.  M.  Teague,  Robert  H.  Bolt,  W.  W.  Osborne,  and  D.  D. 
Smith.  Said  Te.ague  stated,  in  his  affidavit,"  that  in  the  year 
1875,  about  the  time  the  motion  made  by  said  Mitchell  to 
enter  a  judgment  nunc  pro  tunc,  discharging  him  as  guardian 
of  the  heirs  of  A.  B.  Dabney,  deceased,  and  to  substitute  an 
order  for  a  lost  order  authorizing  the  rendition  of  said  judg- 
ment nunc  pro  tunc,  came  on  to  be  heard,  said  R.  S.  Heflin 
told  him  (affiant),  R.  H.  Bolt,  and  W.  Ivey,  that  his  recollec- 
tion was  that  he  wrote  a  final  decree,  discharging  said 
Mitchell  from  said  guardianship,  and  passing  and  allowing 
his  accounts  as  such  guardian  :  that  he  wrote  said  decree  in 
pencil  on  a  piece  of  paper,  and  intended  to  have  it  entered 
on  the  minutes  of  the  court ;  but  said  piece  of  paper  was 
lost,  and  on  that  account  said  final  decree  was  not  enrolled 
on  the  minutes  of  the  court.  Said  Heflin  showed  us  how  he 
held  his  pencil,  on  account  of  his  sore  finger ;  and  he  said 

that  was  the  reason  why  he  wrote  with  a  pencil,  and  that 
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*Lem,'  meaning  said  D.  L.  Davis,  neglected  to  enter  it  on  the 
minutes."  Said  Bolt  stated,  in  his  affidavit,  "  that  he  was 
frequently  in  the  office  of  the  probate  judge  during  the  year 
1866  and  1867,  and  saw  said  D.  L.  Davis,  who  was  then  clerk- 
ing in  said  office,  writing ;  that  he  saw  him  entering  up  the 
minutes,  from  the  order-book  kept  by  said  Heflin  ;  that  said 
Davis  copied  said  orders  from  a  form-book,  and  he  never  saw 
him  copying  decrees  from  any  other  book."  Osborne  stated, 
in  his  affidavit,  that  one  Hodges  asked  him,  some  time  dar- 
ing the  year  1867,  to  go  on  the  official  bond  of  Mrs.  Dabney 
as  guardian  of  said  minors ;  "  that  he  replied,  he  would  see 
Judge  R.  S.  Heflin  about  it,  and  would  go  on  the  bond  if  he 
said  it  was  all  right ;"  and  that  when  he  saw  said  Heflin,  "  a 
short  time  afterwards,  and  asked  his  opinion  and  advice 
about  the  matter,  said  Heflin  told  him  to  keep  off  of  said 
bond — that  hell  would  be  to  pay."  I).  D.  Smith,  who  was  one 
of  the  attorneys  in  the  case,  stated,  "  that  he  has  been 
employed  as  an  attorney  in  said  case  ever  since  the  trial  of 
the  motion  to  enter  a  judgment  nunc  pro  tunc,  tried  in  Jan- 
uary, 1875  ;  tliat  R.  S.  Heflin  has  appeared  in  said  case  ever 
since  the  making  of  said  motion,  and  has  been  relied  upon 
as  a  witness  by  said  Mitchell's  counsel,  to  prove  the  allega- 
tions of  the  several  motions  that  have  been  made  in  the  case ; 
that  he  (affiant)  never  heard  it  suggested,  either  by  said 
Heflin,  or  by  said  Mitchell,  or  any  of  the  attorneys  in  said 
case,  that  a  minute-book,  containing  the  decrees  of  said 
Heflin  as  probate  judge,  had  been  lost  or  destroyed,  until  the 
filing  of  the  first  affidavit  made  by  said  Heflin  in  this  case ; 
that  he  asked  said  Heflin,  on  yesterday,  to  tell  him  when  it 
was  that  he  transcribed  the  decrees  and  orders  into  said 
book  '  E,'  and  Heflin  said,  in  reply,  that  he  could  not  tell  the 
time,  or  about  the  time  when  said  transcribing  was  done ; " 
and  he  further  testified  to  the  contents  of  said  book  '  E,'  and 
the  entry  therein  of  orders  and  decrees  in  the  hand-writing 
of  said  Heflin.  The  petitioner,  said  Mitchell,  "  moved  to 
exclude  each  of  said  four  affidavits  severally,  on  the  ground 
that  each  was  irrelevant;"  which  motions  the  court  sus- 
tained, and  excluded  each  of  said  affidavits  as  evidence,  and 
exceptions  were  duly  reserved  by  the  contestants. 

The  defendants  then  ofiered  in  evidence  "  an  original 
notice  and  the  amendment  thereto,  served  upon  them  by  said 
Mitchell  on  the  21st  January,  1875."  This  original  notice, 
after  reciting  that  Mitchell  had  made  a  final  settlement  of 
his  accounts  and  vouchers  as  guardian,  and  had  been  dis- 
charged by  the  court,  and  that  letters  of  guardianship  had 
been  thereupon  granted  to  Mrs.  Margaret  Dabney  as  his  suc- 
cessor ;  and  that  the  records  failed  to  show  "  an  order  passed 
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and  allowed  by  said  probate  judge,  authorizing  and  requir- 
ing a  final  decree  to  be  entered  up,  discharging  said  Mitchell 
as  guardian,"  then  notified  the  defendants  that  said  Mitchell 
"will  proceed  by  making  a  motion  in  said  Probate  Courts  on 
the  4th  day  of  January,  1875,  to  establish  an.  order  for  the 
lost  order,  or  destroyed  order,  made  in  said  cause  of  guard- 
ianship by  said  former  probate  judge,  R.  S.  Heflin,  on  the 
23d  February,  1867."  The  amendment,  as  copied  in  the 
transcript,  is  as  follows :  "  That  said  order,  made  by  said 
former  Probate  Court,  was  reduced  to  a  written  memorandum, 
placed  in  the  file  of  papers  of  said  cause,  in  said  court  where 
said  cause  was  progressing,  and  the  proper  place  of  custody 
of  said  file  of  papers ;  that  said  order  was  lost  or  destroyed 
from  said  file ;  that  diligent  search  has  been  made  in  said 
office,  and  among  said  file  of  papers,  and  the  same  can  not 
be  found ;  that  said  order  was  an  order  to  complete  the 
minute-entry  and  decree  of  final  settlement  and  discharge  of 
said  guardian,  at  the  February  term  of  said  court,  1867. 
Therefore,  the  said  Peter  Mitchell  moves  said  court  to  com- 
plete the  record,  the  same  being  incomplete  on  account  of 
the  failure  to  make  said  entries  of  record  at  the  time  it 
should  have  been  made,  nunc  pro  tunc."  The  petitioner 
"objected  to  the  introduction  of  said  notice  and  amendment 
as  evidence,  on  the  ground  that  they  were  mere  pleading, 
not  verified  by  affidavit,  and  that  nothing  but  affidavits  was 
admissible  in  a  proceeding  of  this  kind."  The  court  sus- 
tained the  objection,  and  excluded  the  evidence;  to  which 
the  defendants  duly  excepted. 

"  The  defendants  then  offered  in  evidence  said  minute-book 
'  E,'  to  show  that  it  contained  orders  and  decrees  made  by 
said  Heflin  as  probate  judge,  from  August  25th,  1865,  to  July 
27th,  1868;  to  which  the  said  Mitchell  objected,  on  the  ground 
that  it  was  incompetent  and  irrelevant  evidence,  and  that  it 
was  a  large  book,  containing  541  pages,  all  written  full,  and 
containing  divers  orders  and  decrees  for  a  number  of  years, 
having  no  connection  with  this  case."  The  court  sustained 
the  objection,  and  excluded  the  evidence ;  to  which  ruling 
the  defendants  excepted.  "  The  defendants  then  offered 
in  evidence  the  account  for  final  settlement  of  his  guardian- 
ship, filed  by  said  Peter  and  sworn  to  by  him  on  the  20th 
March,  1876,  as  a  circumstance  to  show  that  no  final  decree 
had  been  rendered  in  the  case  by  said  Heflin  as  probate 
judge,  and  as  an  admission  by  said  Mitchell  that  he  had 
made'  no  final  settlement  of  his  accounts  as  such  guardian." 
To  the  admission  of  this  account  as  evidence  the  petitioner 
objected,  "  on  the  ground  that  it  was  irrelevant,  and  was  not 
offered  as  an  affidavit,  or  counter  affidavit."     The  court  sus- 
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tained  the  motion  and  objection,  and  excluded  the  evidence ; 
to  which  ruling  the  defendants  duly  excepted. 

"  The  said  motion  of  said  Peter  Mitchell  was  then  sub- 
mitted, on  the  ground  supported  by  the  aflSdavits  of  K.  S. 
Hefiin  and  W.  W.  Dobson ;  and  upon  this  evidence  alone, 
the  court  granted  said  motion ; '  to  which  judgment  the 
defendants  duly  excepted." 

The  several  rulings  of  the  court  on  the  evidence,  as  above 
stated,  and  the  final  decree,  are  now  assigned  as  error. 

C.  D.  Hudson,  and  Smith  &  Smith,  for  appellants. 

J.  T.  Hefiin,  contra. 

BKICKELL,  C.  J.— The  judge  of  the  Court  of  Probate, 
in  the  exercise  of  the  larger  part  of  the  jurisdiction  with 
which  he  is  clothed,  whenever  proceedings  in  the  court  as- 
sume an  adversary  form,  and  questions  of  fact  are  involved, 
stands  in  the  place  of  both  judge  and  jury.  All  questions  of 
law  are  decided  by  him,  and  all  questions  of  fact  are,  of 
necessity,  found  by  him  ;  for  it  is  in  but  few  cases,  of  which 
the  present  is  not  one,  that  a  jury  may  be  impanneled  to  try 
disputed  matters  of  fact.  These  are  submitted  to  his  de- 
cision, and  his  findings  have  much  of  the  force  and  effect  of 
the  verdict  of  a  jury.  Though  his  decision,  on  questions  of 
fact,  is  revisable  on  error,  when  all  the  evidence  is  shown  by 
the  record,  the  well  settled  rule  is,  not  to  disturb  it,  unless  it 
is  manifestly  erroneous. — Kirksey  v.  Kirksey,  41  Ala.  626; 
Hanoood  v.  Harper,  54  Ala.  659. 

In  this  proceeding,  as  is  allowable,  and  the  usual  practice, 
the  evidence  consists  wholly  of  ex-parte  affidavits.  These,  it 
was  the  duty  of  the  judge  to  examine,  carefully  and  delib- 
erately, and  to  weigh  impartially.  Though,  as  is  said  by 
Parker,  J.,  in  Morse  v.  Morse  (11  Barbour,  510),  there  is  but 
little  to  be  found  in  the  books  on  the  subject  of  the  compe- 
tency of  a  judge  to  testify  in  a  matter  pending  before  him, 
it  is  laid  down  as  a  general  rule  in  the  elementary  books, 
that  he  is  incompetent,  and,  so  far  as  we  have  found  adjudi- 
cations, they  support  the  rule. — 1  Whart.  Ev.  §  400; 
1  Greenl.  Ev.  §  364;  Blorse  v.  Morse,  11  Barb.  510;  Boss  v. 
Buhler,  2  Mart.  N.  S.  (La.)  312 ;  McMillan  v.  Andreios,  10 
Ohio  St.  112.  Though,  in  this  case,  the  affidavit  of  the  pre- 
siding judge  was  taken  before  an  officer  having  authority  to 
take  and  certify  affidavits,  and  he  was  not  under  the  neces- 
sity, as  judge,  of  administering  to  himself  an  oath  as  a  wit- 
ness, there  remained  duties  he  was  bound  to  discharge,  and 
which  he  alone  could  discharge,  inconsistent  with  the  rela- 
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tion  of  an  affiant,  or  witness.  If  his  competency  as  a  wit- 
ness was  assailed,  that  question  he  must  as  judge  have  de- 
cided. If  his  credibility  was  impeached,  as  judge  he  must 
have  decided  whether  his  credit  was  impaired,  or  destroyed, 
or  sustained.  His  own  testimony,  he  must  have  compared 
with  that  of  the  other  witnesses ;  and  such  a  comparison,  it 
is  not  to  be  supposed,  could  have  been  made  impartially. 
We  are  of  opinion,  the  judge  properly  ruled  that  his  affidavit 
was  inadmissible. 

When  it  is  proposed  to  impeach  a  witness,  by  evidence 
that  he  has  made  verbal  statements  out  of  court,  inconsistent 
with  the  evidence  he  gives  on  the  trial,  the  rule  has,  in  this 
State,  been  rigidly  enforced,  that  to  avoid  surprise,  and  to 
afford  him  a  fair  opportunity  of  explaining  the  inconsistency, 
if  explanation  can  be  made,  his  attention  should,  by  a  cross- 
examination,  be  directed,  as  far  as  is  practicable,  to-  the  time, 
place,  and  person,  as  well  as  the  matter,  involved  in  the  sup- 
posed contradiction. — 2  Brick.  Dig.  448,  §§  117-121.  In  this 
proceeding,  as  there  was  no  opportunity  of  cross-exam- 
ination, the  evidence  consisting  of  ex-parte  affidavits,  the 
attention  of  the  witnesses  could  not  be  directed  to  previous 
statements  made  by  them,  inconsistent  with  their  sworn 
statements  which  were  before  the  court.  The  only  mode  of 
introducing  such  statements  was  that  pursued,  by  counter 
affidavits.  If  these  affidavits  are  inadmissible,  the  defendants 
are  deprived  of  their  right  in  this  mode  to  impeach  a  witness, 
and  the  court  may  be  compelled  to  render  a  judgment,  based 
on  evidence  it  would  reject,  if  the  contradictory  statements 
were  proved.  The  rule  is  founded  in  justice  and  mercy  to 
the  witness — it  is  intended  for  his  protection  ;  and  it  cannot 
be  allowed  to  operate,  so  as  to  exclude  evidence  introduced 
in  the  only  mode  in  which  the  party  has  the  right  of  intro- 
ducing it.  When  he  has  no  right,  and  no  opportunity  of 
cross-examination,  he  can  not  afford  the  witness  the  oppor- 
tunity of  explanation.  If  the  opportunity  is  claimed,  when 
the  affidavits  proving  the  inconsistent  statements  are  intro- 
duced, it  would  lie  within  the  power  of  the  court  to  receive  an 
additional  affidavit  from  the  witness ;  but  the  affidavits 
proving  the  inconsistent  statements  of  necessity  form  an  ex- 
ception to  the  general  rule. 

No  particular  objection  was  stated  to  the  affidavits  of 
Teague  and  Smith,  proving  the  statements  made  by  Heflin, 
inconsistent  with  the  statements  contained  in  his  affidavits ; 
and  we  can  conceive  of  none  other,  than  that  his  attention 
had  not,  by  cross-examination,  been  called  to  his  former 
statements.  This  was  not,  in  this  proceeding,  practicable, 
and  the  Court  of  Probate  erred  in  the  exclusion  of  these  affi- 
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davits.  The  affidavit  of  Bolt,  showing  the  course  of  business 
pursued  in  the  office  of  the  judge  of  probate,  when  it  is 
claimed  the  last  decree  was  rendered  and  entered  of  record, 
may,  of  itself,  be  of  but  little  value ;  yet  it  cannot  be  said  to 
be  irrelevant,  and  without  a  tendency  to  show  that,  if  the 
decree  had  ever  existed,  it  would  not  have  been  found  else- 
where than  on  the  book  in  which  it  is  averred  by  Heflin  to 
have  been  entered.  There  was  error  in  excluding  the 
affidavit. 

We  do  not  see  that  the  advice  given  Osborne  by  Heflin  is 
capable  of  affording  any  reasonable  presumption  or  inference 
in  reference  to  any  fact  in  controversy,  and  are  of  the  opin- 
ion it  was  properly  excluded.  The  record  of  the  former  pro- 
ceedings in  the  Court  of  Probate,  to  amend  nunc  pro  tunc  the 
record  now  averred  to  have  been  then  lost,  and  the  account 
filed  by  Mitchell  for  a  final  settlement,  should  have  been 
received  in  evidence.  Each  was  a  proceeding  inconsistent 
with  the  present  proceeding.  If  the  record  of  the  decree  was 
lost,  it  was  incapable  of  amendment  nunc  pro  tunc.  If  such  a 
decree  had  existed,  it  was  a  bar  to  any  other  final  settlement 
of  the  guardianship,  voluntary,  or  compulsory.  The  incon- 
sistency between  these  acts  of  the  appellee  and  the  claim 
now  asserted,  it  may  be,  can  be  satisfactorily  explained. 
They  are,  nevertheless,  proper  evidence  to  be  considered  in 
determining  a  material  inquiry  in  this  cause, — tbe  former  ex- 
istence of  the  decree  proposed  to  be  substituted.  The 
minute-book  containing  entries  of  the  proceedings  of  the 
court,  and  of  all  decrees  similar  to  that  claimed  to  have  been 
entered  elsewhere,  should  have  been  admitted.  It  was  a 
very  material  fact,  that  this  single  decree  is  the  only  one 
rendered  by  the  court  not  found  there  to  have  been  entered. 

In  all  proceedings  of  this  character,  the  primary  courts 
should,  as  was  said  in  McLendon  v.  Jones,  8  Ala.  301,  pro- 
ceed with  the  utmost  caution.  A  substitution  should  be 
made  only  on  clear  and  satisfactory  evidence  of  the  former 
existence,  contents,  and  loss  of  the  record  proposed  to  be 
substituted.  If  "the  evidence  leaves  "the  matter  doubtful,  or 
uncertain,  the  motion  ought  to  be  denied." — Adkinson  v.  Keel, 
25  Ala.  551. 

We  do  not  deem  it  proper  now  to  consider  any  other  ques- 
tion involved  in  the  assignment  of  errors.  If  they  arise  again, 
it  will  be  probably  under  a  different  state  of  facts. 

Reversed  and  remanded. 
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Edwards  v,  Logan. 

Action  on  Promissory  Note,  by  Assignee  against  Malcer. 

1.  Consideration  of  note;  burden  of  proof . — lu  an  action  on  a  promissory 
note,  purporting  to  be  given  for  professional  services  rendered  by  tlio  payee, 
as  Hu  attorney,  in  a  suit  in  which  the  maker  was  one  of  the  sureties  for  the 
principal  debtor;  the  suit  being  brought  in  the  name  of  the  other  surety  as 
assignee,  and  the  execution  of  the  note  being  admitted;  the  onus  is  on  the  de- 
fendant, pleading  a  want  of  consideration,  to  prove  that,  on  a  disagreement 
between  the  attorney  and  the  principal  debtor,  as  to  the  amount  of  the  fee,  the 
matter  was  referred  to  arbitration,  and  that  the  amount  awarded  had  been 
paid  by  the  principal. 

2.  Same. — But,  these  facts  having  been  shown  by  the  defendant,  the  oyina  is 
shifted  to  the  plaintiflf,  to  prove  that  the  defendant  executed  the  note  with  full 
knowledge  of  the  arbitration,  and  that  the  liability  of  the  sureties  was  not  em- 
braced in  the  arbitration. 

Appeal  from  the  Circuit  Court  of  Elmore. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  John  A.  Logan,  against  John 
Edwards ;  was  commenced  on  the  2d  January,  1879,  and  was 
founded  on  the  defendant's  promissory  note  for  $125,  dated 
the  4th  September,  1877,  and  payable  on  or  before  the  1st 
March,  1878,  with  interest  from  date,  to  "L.  E  Parsons,  jr., 
or  bearer,  for  value  received  of  him  in  professional  services 
rendered."  The  note  was  attested  by  said  Logan,  the  plain- 
tiff, and  the  complaint  alleged  that  it  had  been  transferred  to 
him.  The  defendant  pleaded,  1st,  the  general  issae ;  2d, 
want  of  consideration  ;  3d,  "that  the  services  for  which  said 
note  was  given  had  been  paid  to  said  payee  before  the 
making  of  said  note,  and  the  note  was  given  in  ignorance  of 
the  fact  that  said  services  had  been  paid  for  by  one  A,  T. 
Hughes,  for  whom  this  defendant  was  merely  a  surety";  and 
issue  was  joined  on  all  of  these  pleas.  On  the  trial,  a  bill  of 
exceptions  was  reserved  at  the  instance  of  the  defendant,  in 
which  the  facts  art  thus  stated  : 

"The  plaintiff  read  in  evidence  the  note  sued  on,  and 
rested  ;  and  the  defendant  then  introduced  evidence  tending 
to  show  that,  heretofore,  EJatchett  and  Trimble,  as  executors 
of  Howell  Rose,  filed  a  bill  in-  equity,  in  the  Chancery  Court 
of  Elmore  county,  against  A.  T.  Hughes,  to  enforce  a  ven- 
dor's lien  on  a  tract  of  land  sold  to  him  by  said  executors, 
and  recovered  a  decree  in  said  cause,  condemning  said  land 
to  the  payment  of  one  installment  of  the  purchase-money, 
ascertained  to  be  about  $2,500 ;  that   an   appeal  was  taken 
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from  said  decree  to  the  Supreme  Court,  and,  in  order  to  sus- 
pend the  operation  of  said  decree,  said  Hughes  was  required 
to  give  a  supersedeas  bond ;  and  that  said  Logan  and  Ed- 
wards, the  plaintiff  and  defendant  in  this  suit,  with  one 
Letcher,  became  his  sureties  on  said  bond.  R.  M.  William- 
son was  the  solicitor  of  said  Hughes,  in  said  Chancery  Court, 
and  in  the  Supreme   Court.     The   chancellor's  decree   was 

affirmed  by  the  Supreme  Court,  at  its term,  1877;  and . 

in  entering  the  Judgment  in  said  Supreme  Court,  a  decree 
was  rendered  against  said  Hughes  and  his  sureties  on  the 
supersedeas  bond,  and  execution  was  thereon  issued  against 
them,  in  the  summer  of  1877,  and  placed  in  the  hands  of  the 
sheriffs  of  Elmore  and  Coosa  counties,  in  which  counties 
said  Edwards  and  Logan  lived  ;  and  the  said  executions 
being  about  to  be  levied  on  their  property,  the  said  Logan 
thereupon  employed  said  Parsons,  the  payee  of  said  note,  to 
make  a  motion  in  the  Supreme  Court  to  correct  the  judg- 
ment entry,  so  as  to  release  said  sureties  on  said  bond.  The 
testimony  tended  to  show  that  Edwards  assented  to  said  em- 
ployment of  Parsons ;  but  there  was  conflicting  evidence  as 
to  this.  Parsons  did  attend  to  said  motion  in  the  Supreme 
Court,  and  made  a  written  argument  there ;  and  the  testi- 
mony tended  to  show  that  said  R.  M.  Williamson,  the  solici- 
tor of  Hughes,  likewise  attended  to  said  motion  in  the  Su- 
preme Court ;  and  it  also  appeared  that  D.  Clopton  attended 
to  the  argument  of  said  motion,  at  the  instance  of  Parsons, 
and  charged  $25  for  his  services.  The  motion  was  granted 
by  the  Supreme  Court,  and  the  decree  first  rendered  was  so 
modified,  that  the  sureties  were  not  to  be  liable  on  their 
bond,  except  for  the  costs  in  the  Supreme  Court,  until  the 
lands  should  be  sold,  and,  if  they  did  not  bring  enough  to 
satisfy  said  decree,  the  sureties  were  to  be  held  responsible 
for  any  balance.  It  appeared,  also,  that  said  Parsons  and 
Logan  attended  at  the  sale  of  the  lands  by  the  register, 
which  took  place  on  the  3d  September,  1877;  when  the  con- 
demned property  sold  for  more  than  enough  to  pay  the  de- 
cree, but  left  about  $125  of  the  costs  still  unpaid. 

"The  testimony  tended  to  show  that,  on  the  day  of  the 
sale,  and  after  it  was  over,  Logan  and  Parsons  saw  Hughes, 
and  Logan  told  him,  that  Parsons  had  been  employed  to 
argue  the  motion  in  the  Supreme  Court,  that  a  fee  was  due 
to  him,  and  that  he  (Hughes)  ought  to  pay  it.  Hughes  at 
once  said,  that  he  was  willing  to  pay  any  reasonable  fee,  and 
did  not  intend  that  his  sureties  should  be  losers  by  going  on 
his  bond ;  that  he  would  pay  any  reasonable  fee  of  said 
Parsons,  but  was  unable  to  pay  it  at  that  time,  and  would 
secure  it ;  and  he  then  asked,  what  was  Parsons'  fee.     Logan 
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told  him,  in  the  presence  of  Parsons,  that  it  was  $300. 
Hughes  said,  that  was  wholly  unreasonable,  and  he  would 
not  pay  any  such  fee,  but  would  pay  any  reasonable  sum ; 
and  he  proposed  to  Logan,  in  the  presence  of  Parsons,  to 
leave  the  amount  of  the  fee  to  W.  P.  Gaddis,  a  lawyer  in  We- 
tumpka.  This  was  agreed  to ;  and  thereupon,  said  Logan, 
Parsons  and  Hughes  went  to  the  office  of  said  Gaddis,  and 
.  the  services  rendered  by  Parsons  were  then  stated  to  Gaddis, 
in  the  presence  of  Logan,  Parsons,  and  Hughes.  Gaddis  de- 
cided, that  $25  was  a  reasonable  fee ;  but  Parsons  poohed, 
and  said  that  he  had  travelled  three  times  from  Rockford  to 
attend  to  the  matter,  and  his  expenses  were  large  ;  where- 
upon, Gaddis  fixed  the  fee  at  $50,  and  Hughes  thereupon 
executed  his  note  for  $50,  payable  to  said  Logan  and  Ed- 
wards. 

"As  to  whether  Parsons  assented  to  leave  the  amount  of 
his  fee  to  the  decision  of  Gaddis,  there  was  a  conflict  in  the 
evidence ;  and  as  to  whether  Parsons  remained  in  Gaddis' 
office,  there  was  a  conflict.  Parsons  was  a  witness,  and 
swore  that  he  made  no  agreement  of  that  sort ;  that  he  was 
present  in  the  office  when  Gaddis  made  the  decision,  and  im- 
mediately left  the  office  (and  there  was  conflict  of  evidence 
as  to  this);  that  he  did  not  look  to  Hughes  for  his  fee,  and 
told  Hughes  he  would  not  take  his  note  for  any  amount  (and 
as  to  this  there  was  conflict);  that  Hughes  was  insolvent,  and 
the  only  purpose  of  getting  Gaddis  to  make  any  decision  was 
to  get  as  much  as  possible  out  of  Hughes,  for  the  purpose 
of  reimbursing  Logan  and  Edwards.  The  evidence  of 
Hughes  was  to  the  effect,  that  the  agreement  to  settle  the 
amount  of  the  fee  was  agreed  to  by  Parsons  and  Logan,  and 
that  he  remained  in  the  office. 

"The  testimony  tended  to  show,  that  Hughes  paid  the  debt 
secured  by  said  mortgage ;  that  Parsons  owed  him  a  stable- 
bill,  amounting  to  $16 ;  that  Hughes  was  sued  by  Logan  for 
the  $50,  and  Parsons  was  his  attorney;  that  he  claimed  a  set- 
off against  the  suit,  to  the  extent  of  said  bill,  and  Parsons 
agreed  to  allow  it  as  a  credit ;  that  it  was  so  allowed  by  the 
justice,  and  that  Hughes  paid  the  balance  before  this  suit 
was  brought.  Parsons  swore,  that  he  had  accounted  to  Lo- 
gan for  the  amount  of  this  set-off.  The  testimony  tended  to 
show,  also,  that  on  the  day  after  the  register's  sale,  and  the 
day  after  Gaddis  had  so  decided  as  to  the  amount  of  the  fee, 
and  on  the  day  after  said  Hughes  made  the  mortgage  to 
secure  said  note  for  $50  and  the  said  costs.  Parsons  and  Lo- 
gan went  to  the  house  of  Edwards,  the  defendant,  and  there 
represented  to  him  what  services  Parsons  had  performed  in 
the  Supreme  Court  on  said  motion,  and  stated  the  amount  of 
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his  fee,  and  insisted  that  said  Edwards  should  give  his  note 
for  $125 ;  and  that  said  Edwards  thereupon  executed  the 
note  now  sued  on.  On  the  part  of  the  plaintiff,  the  testi- 
mony tended  to  show  that  Parsons  and  Logan  stated  to  Ed- 
wards, before  the  execution  of  said  note  now  sued  on,  what 
had  occurred  in  Gaddis'  office  the  day  before,  and  that 
Hughes  had  made  the  mortgage,  as  before  herein  set  forth. 
But,  on  the  part  of  the  defendant,  the  testimony  tended  to 
show  that  Parsons  and  Logan  did  not  disclose  to  Edwards 
what  had  been  done  by  said  Gaddis  and  Hughes,  and  that 
Edwards  was  ignorant  of  said  decision  of  Gaddis,  and  of  the 
fact  that  Hughes  had  executed  his  note  for  $50  for  Parsons' 
services,  and  had  given  a  mortgage  to  secure  the  same,  until 
after  the  making  of  the  note  now  sued  on. 

"The  foregoing  was,  in  substance,  the  whole  of  the  evi- 
dence introduced  on  the  trial ;  and  upon  the  foregoing 
evidence,"  after  the  court  had  given  several  charges  asked 
in  writing  by  the  plaintiff,  the  defendant  requested  a  charge 
in  writing,  in  these  words :  "If  the  jury  believe,  from  the 
evidence,  that  the  note  sued  on  was  given  for  the  services  of 
Parsons  as  an  attorney,  in  making  a  motion  in  the  Supreme 
Court  in  the  case  of  Hatchett  &  Trimble  against  A.  T. 
Hughes ;  and  further,  that  the  value  of  the  services  of  said 
Parsons  on  said  motion  was,  by  the  agreement  and  under- 
standing of  Logan,  Parsons  and  Hughes,  submitted  for  de- 
termination to  W.  P.  Gaddis,  a  lawyer,  and  he  decided  that 
$50  was  a  reasonable  fee  ;  and  that  said  Hughes  thereupon 
executed  a  note  for  that  sum,  and  secured  the  same  by  a 
mortgage;  and  further,  that  Logan,  the  plaintiff  in  this 
cause,  and  said  Edwards,  the  defendant,  were  only  the  sure- 
ties of  said  Hughes  in  said  cause  in  which  the  motion  was 
made  ;  then,  if  the  note  now  sued  on  was  afterwards  made 
by  Edwards,  in  the  presence,  and  at  the  request  of  Parsons 
and  Logan,  without  knowing  or  being  informed  of  the  facts 
of  the  arbitration  of  Gaddis,  and  the  making  of  the  note  and 
mortgage  by  Hughes,  then  said  note  is  without  any  valid 
consideration  in  law."  The  court  refused  this  charge,  and 
the  defendant  excepted  to  its  refusal ;  and  he  now  assigns  its 
refusal  as  error,  together  with  the  charges  given  at  the  in- 
stance of  the  plaintiff,  which  it  is  not  necessary  to  state, 
since  this  court  does  not  notice  them. 

Watts  &  Sons,  for  appellant,  cited  Bullock  v.  Ogburn,  13  Ala. 
346 ;  Leger  v.  Bonnafe,  2  Barbour,  475 ;  Roberts  v.  Fisher, 
43  N.  Y."  159 ;  Wait's  Actions  &  Defenses,  vol.  1,  p.  85. 

L.  E.  Parsons,  Jr.,  and  S.  J.  Darby,  contra,  cited  Parsons 
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on  Contracts,  vol.  1,  456 ;  Gaines  v.  Shelion,  47  Ala.  417; 
3Iaull  V.  Vaughn,  45  Ala.  136 ;  Eva7is  v.  Bell,  20  Ala.  509 ; 
Faysant  v.  Ware,  1  Ala.  160 ;  Bryant's  Adrnr  v.  Stevens, 
58  Ala.  640. 

STONE,  J. — There  are  two  phases  of  the  testimony  in 
this  case,  in  conflict,  and  utterly  irreconcilable  with  each 
other.  The  prime  consideration  of  the  note  sued  on,  is  pro- 
fessional services  rendered  by  an  attorney.  The  note,  when 
read  in  evidence,  being  the  cause  of  action  declared  on,  im- 
ported a  consideration,  and  needed  no  additional  evidence  to 
authorize  a  recovery.  The  professional  services  rendered 
were  in  favor  of  Hughes,  as  principal,  and  Logan  and  Ed- 
wards, as  sureties  in  a  supersedeas  bond.  For  defendant  ({ap- 
pellant here)  it  is  claimed,  that  Hughes  and  the  attorney 
differed  about  the  value  of  the  latter's  services,  and  that  they 
thereupon  agreed  to  leave  the  matter  of  the  sum  to  be  paid, 
to  the  judgment  and  decision  of  another  named  attorney; 
that  the  said  referee  did  fix  and  determine  the  amount  of 
the  fee,  and  Hughes  had  secured  the  same.  He  paid  it 
afterwards,  before  this  snit  was  brought ;  and  that  subse- 
quently, the  said  attorney,  who  had  rendered  the  services, 
in  company  with  Logan,  the  co-surety,  called  on  Edwards, 
and  induced  him  to  execute  the  note  in  suit,  as  his  part  of 
the  fee.  This,  it  is  claimed  by  Edwards,  was  done  by  him  in 
ignorance  that  the  amount  of  the  fee  had  been  fixed,  on  a 
reference  between  Hughes,  the  principal,  and  the  attorney, 
and  had  been  paid  by  Hughes.  The  testimony  of  Edwards 
denies  that  he  had  been  informed  of  this  when  he  gave  his 
note.  For  plaintiff  it  is  claimed,  that  Hughes  was  insolvent ; 
that  being  principal  debtor,  and  Logan  and  Edwards  only 
sureties,  it  was  right  and  proper  for  the  former  to  pay  the 
fee,  and  thus  exonerate  his  sureties,  who  had  become  bound 
only  for  his  ease  and  accommodation  ;  that  in  calling  on  him, 
the  motive  and  purpose  were  to  get  from  him  as  much  of  the 
fee  as  he  would  pay,  because  such  payment  would,  to  the 
extent  of  it,  relieve  his  sureties ;  and  that  with  the  same  pur- 
pose in  view,  the  question  of  the  amount  had  been  referred 
to  the  outside  attorney.  The  attorney  who  rendered  the  ser- 
vices for  which  compensation  is  claimed,  had  stated  the 
amount  of  his  charge ;  and  the  note  in  suit  is  one  half  of 
that  sum,  less  the  sum  awarded  against  Hughes,  and  paid 
by  him.  It  is  claimed  for  plaintiff  that,  before  Edwards  gave 
his  note,  he  was  informed  of  the  reference  that  had  been 
made,  the  decision  by  the  referee,  and  that  payment  was 
secured  by  Hughes.  This  secured  sum  was  afterwards  paid 
by  Hughes. 
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The  extent  of  the  reference  to  the  outside  attorney,  and 
whether  Edwards,  before  he  gave  his  note,  was  informed  of 
all  that  had  been  done,  were  disputed  questions  of  fact, 
which  were  proper  for  the  jury's  consideration.  The  note, 
though  payable  to  the  attorney,  is  declared  on  as  the  prop- 
erty of  Logan.  The  note,  importing  a  consideration,  makes 
a,  prima  facie  case  ior  plaintiff,  and  the  duty  is  cast  on  the 
defendant  to  overcome  that  prima  facie  case.  On  him  rests 
the  burden  of  convincing  the  jury  that  his  version  of  the 
case  is  the  true  one.  We  mean  by  this,  that  the  duty  rested 
on  Edwards  to  prove,  to  the  satisfaction  of  the  jury,  that  on 
a  disagreement  as  to  the  amount  of  fee  proper  to  be  charged 
for  the  services  rendered,  the  question  had  been,  by  agree- 
ment, referred  to  another  attorney,  and  that  that  other 
attorney  had  made  his  award,  which  was  performed.  If  the 
jury  find  this  to  have  been  the  case,  then  the  ovus  is  again 
shifted,  and  it  becomes  the  duty  of  the  plaintiff  to  satisfy 
the  jury  that,  before  executing  the  note,  Edwards  was  in- 
formed of  what  had  taken  place,  and  the  extent  of  it.  The 
charge  asked  by  defendant  ought  to  have  been  given. 

Beversed  and  remanded. 


Heyman  v.  McBurney. 

Appeal  Case  from  Justice's  Court. 

1.  Complaint,  or  statement,  on  appeal  from  justice  of  the  peace. — On  appeal 
from  a  jndgmeut  rendered  by  a  justice  of  the  peace,  a  judgirient  by  default 
will  be  reversed  on  error,  unless  the  record  shows  that  a  complaint,  or  state- 
ment of  the  cause  of  action,  was  filed  ;  but,  after  judgment  by  nil  dicit,  or  on 
verdict,  without  objection  on  account  of  the  failure  to  file  a  complaint,  it  will 
be  presumed  that  a  complaint  was  waived,  or  that  it  has  been  lost. 

2.  Trial  of  issue  by  courts  without  jury. — Since  the  statute  authorizes  an 
issue  of  fact  to  be  tried  by  the  court,  without  the  intervention  of  a  jury,  by 
written  consent  of  the  parties  (Code,  §  3029),  it  may  be  questioned  whether 
the  failure  of  the  record  to  show  such  "written  agreement,  when  no  objection 
was  raised  in  the  court  below  based  ou  the  want  of  it,  is  available  on  error ; 
and  certainlj',  if  the  parties  to  the  issue  do  not  complain,  other  defendants, 
against  whom  judgment  by  tiil  dicit  was  taken,  can  not  assign  it  as  error. 

Appeal  from  the  Circuit  Court  of  Lee. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  T.  E.  McBurney,  against  Isaac 
Heyman,  A.  H.  Chilton,  P.  W.  Lanier,  Neri  Tucker,  and  J. 
C.  Meadors,  and  was  commenced  before  a  justice  of  the 
peace,  on  the  19th  July,  1876.     The  justice  rendered  judg- 
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ment  for  the  defendants,  and  the  plaintiff  removed  the  cause, 
by  appeal,  into  the  Circuit  Court.  The  record  does  not  show 
that  any  complaint  was  there  filed,  or  statement  of  the  cause 
of  action.  At  the  May  term,  1878,  the  death  of  A.  H.  Chil- 
ton was  suggested,  and  the  cause  was  suffered  to  abate  as  to 
him.  At  the  May  term,  1879,  Meadors  and  Tucker,  two  of 
the  defendants,  filed  a  joint  plea,  denying  any  indebtedness ; 
and  on  the  same  day  this  plea  was  filed,  a  judgment  was 
rendered  in  these  words  :  "  Came  the  parties,  by  attorneys, 
and  the  defendants  Isaac  Heyman  and  P.  W.  Lanier  say 
nothing  in  bar  or  preclusion  of  plaintiffs  demand,  and  it  is 
thereupon  considered  by  the  court,  that  the  plaintiff  recover 
of  said  defendants,  Isaac  Heyman  and  P.  W.  Lanier,  the 
amount  of  his  damages,  and  also  the  costs  ;  and  because  the 
damages  are  uncertain,  let  a  jury  come.  And  the  defend- 
ants Meadors  and  Tucker  plead  in  bar  of  plaintiff's  demand  ; 
which  plea,  being  considered  by  the  court,  is  sustained,  and 
said  Meadors  and  Tucker  discharged."  On  a  subsequent 
day  of  the  term,  another  judgment  was  entered,  as  follows  : 
"  Came  the  parties,  by  their  attorneys ;  and  issue  being 
joined  on  the  plea  of  the  general  issue,  thereupon  came  a 
jury,"  &c.,  who  returned  a  verdict  for  plaintiff,  assessing  his 
damages  at  $55.04;  for  which  amount,  with  costs,  judgment 
is  then  rendered  against  Heyman  and  Lanier  in  favor  of  the 
plaintiff. 

The  appeal  is  sued  out  by  Heyman  and  Lanier,  who  here 
assign  as  error,  with  other  things,  the  rendition  of  judgment 
against  them,  when  no  complaint  is  shown  to  have  been  filed ; 
and  the  judgment  discharging  Meadors  and  Tucker,  without 
the  intervention  of  a  jury. 

Geo.  W.  Gdnn,  for  appellants. 

H.  C.  LiNDSEY,  contra. 

SOMERVILLE,  J. — This  suit  was  commenced  before  a  jus- 
tice of  the  peace,  and  was  removed  by  appeal  to  the  Circuit 
Court.  The  record  shows  that  the  appellants,  who  were 
defendants  in  the  court  below,  appeared  by  attorney  on  the 
trial  of  the  cause,  and  failing  to  plead,  or  make  defense,  a 
judgment  nil  dicit  was  rendered  against  them,  and  damages 
assessed  by  a  jury.  No  declaration  or  complaint  was  filed, 
or  statement  of  the  cause  of  action,  so  far  as  disclosed  by 
the  record.  It  is  assigned  for  error,  that  this  judgment  was 
rendered  without  the  previous  filing  of  a  statement  of  the 
cause  of  action. 

Had  there  been  no  appearance  of  the  parties,  and  a  judg- 
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ment  of  default  merely  had  been  rendered,  this  would  con- 
stitute error,  for  which  judgment  would  be  reversed  in  this 
court,  and  the  cause  remanded. — Arundale  v.  Moore,  42  Ala. 
482 ;  Steelman  v.  Oiven,  8  Porter,  562.  But  this  is  not  the 
practice,  where  the  record  discloses  the  appearance  of  the  par- 
ties defendant,  by  attorney,  or  in  person,  and  there  is  a  sub- 
mission of  the  cause  to  a  jury,  without  objection,  and  a  ver- 
dict is  rendered  thereon.  If  a  defendant,  while  so  appear- 
ing, holds  his  peace,  and  says  nothing  in  bar  or  preclusion 
of  the  plaintiff's  recovery,  it  is  too  late  for  him  to  raise  the 
objection,  after  appeal,  in  this  court.  It  must  be  presumed 
that  a  complaint  has  been  waived  by  consent  of  parties,  or 
else  that  it  was  lost  from  the  papers  ;  in  those  cases,  at  least, 
where  the  record  shows  that  pleas  were  filed,  and  issue 
joined  between  the  parties.  The  rendition  of  the  judgment, 
under  this  state  of  facts,  was  not  a  reversible  error. — Ban- 
croft V.  Stanton,  7  Ala.  351 ;  .  Wheeler  v.  Bullard,  6  Porter, 
352. 

The  appellants  Heyman  and  Lanier  can  not  be  permitted 
to  object  that  their  co-defendants,  Meadors  and  Tucker,  were 
discharged  by  the  court  below,  without  the  intervention  of  a 
jury,  on  a  plea  filed  by  them  in  bar  of  the  plaintiff's  demand. 
The  statute  authorizes  such  an  issue  to  be  tried  by  the  court, 
without  a  jury,  by  consent  of  parties  in  writing,  to  be  filed 
with  the  clerk  of  the  court.— Code  (1876),  §  3029.  It  may  be 
questioned,  whether  Meadors  or  Tucker  could  raise  the 
objection  here,  for  the  first  time,  that  the  record  fails  to  show 
a  written  agreement,  as  its  existence  might  be  presumed,  in 
order  to  sustain  the  exercise  of  jurisdiction  by  the  primary 
court. —  Thompson  v.  Lea,  28  Ala.  453.  Certainly,  if  neither 
they  nor  the  plaintiff  object,  no  one  else  can  do  so  for  them. 
Parties  can  not  assign  errors  on  rulings  not  prejudicial  to 
them,  although  they  may  affect  other  parties  to  the  suit,  and 
even  constitute  aground  of  reversal  as  to  them. —  Walker  v. 
Jones,  23  Ala.  448  ;  1  Brick.  Dig.  p.  102,  §  284. 

We  see  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  afl&rmed. 
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Wrig:lit  V.  Smith. 

Trial  of  IHglit  of  Property  in  Horse. 

1.  Declaration  of  person  in  possession  of  properly  nUached. — Tbe  declam- 
tion  of  the  defendaut  iu  attiichineat,  made  to  the  officer  at  the  time  of  the 
levy  of  the  writ  oa  personal  property  iu  his  possession,  to  the  effect  that  the 
property  did  not  .belong);  to  him,  being  exphmatory  of  possossiou.  and  iu  dis- 
paragement of  his  own  title,  is  pompetent  evidence  for  the  claimant,  on  a  trial 
of  the  right  of  property  under  the  statute. 

2.  Replevy  bond;  admissibility  as  evidence  against  claimant. — Ttie  replevy 
bond  executed  by  the  defendant  iu  attachment,  not  reciting  or  asserting  any 
right  or  interest  in  the  property  attached,  is  not  admissible  evidence  against 
the  claimant,  "as  a  circumstance  to  show  title  iu  the  defend  ant  iu  attachment 
at  the  time  of  the  levy  : "  as  to  the  claimant,  such  bond  is  res  inter  alios  acta. 

3.  Voluntary  conveyance  of  properly  exe.m.pt  from  legal  process. — Creditors, 
existing  or  subsequent,  can  not  attack  or  complain  of  a  voluntarj'  conveyance 
of  property  which  is  exempt  from  levy  or  sale  nnder  legal  process  for  payment 
of  debts. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  was  a  statutory  claim  suit,  between  R.  J).  Smith, 
plaintiff  in  attachment,  and  James  H.  Wright,  as  claimant. 
The  attachment  was  sued  out  against  the  estate  of  John  P. 
Wright,  who  was  the  father  of  the  claimant,  and  was  levied, 
on  the  19th  December,  1877,  "  on  one  two-horse  wagon  and 
harness,  one  black  horse,"  and  other  personal  property, 
found  in  the  possession  of  said  John  P.  Wright.  The  claim 
of  said  James  H.  Wright  was  interposed  on  the  29th  March, 
1879,  and  the  affidavit  embraced  the  wagon,  harness,  and 
horse.  On  the  trial,  a  bill  of  exceptions  was  reserved  at  the 
instance  of  the  claimant,  in  which  the  facts  are  thus  stated  : 

"The  plaintiff  in  attachment  proved,  by  the  deputy- 
sheriff,  that  he  levied  the  attachment,  on  the  19th  December, 
1877,  on  the  wagon,  harness  and  horse,  which  are  involved  in 
this  claim  suit ;  that  said  property  was,  at  the  time  of  the  levy, 
in  the  possession  of  said  John  P.  Wright,  the  defendant  in 
attachment,  who  was  the  father  of  said  James  H.  Wright, 
the  claimant ;  and  the  value  of  the  property  was  proved. 
On  cross-examination  of  said  deputy-sheriff,  the  claimant 
offered  to  prove  by  him,  that  said  defendant  in  attachment, 
while  in  possession  of  the  property,  at  the  time  of  the  levy, 
said  that  the  property  was  not  his.  The  plaintiff  objected  to 
said  declaration  of  the  defendant  in  attachment ;  which 
objection   the   court   sustained,   and  refused  to  permit  the 
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claimant  to  prove  said  declaration ;  to  which  ruling  the 
claimant  excepted." 

The  plaintiff  offered  in  evidence  the  replevy  bond  executed 
by  the  defendant  in  attachment,  and  the  court  admitted  it, 
against  the  objection  of  the  claimant,  "  but  with  this  restric- 
tion :  that  it  might  go  in  evidence  as  a  circumstance  to  show 
title  in  the  defendant  in  attachment,  to  the  property  claimed, 
at  the  time  of  the  levy  of  the  attachment;"  to  which  ruling 
an  exception  was  duly  reserved  by  the  claimant.  The  replevy 
bond  is  dated  the  19tli  December,  1877,  and  recites  the  levy 
of  the  attachment  upon  the  property,  "  which  said  property 
has  been  returned  to  the  said  defendant  on  his  entering  into 
this  bond  ; "  and  its  condition  is,  that  the  said  John  P.  Wright 
shall  hate  the  said  property  forthcoming,  and  shall  deliver 
the  same  to  the  sheriff  of  said  county,  to  satisfy  such  recovery 
as  may  be  had  in  such  judgment  as  may  be  rendered  in  favor 
of  said  R.  D.  Smith,  by  the  court  trying  said  attachment." 

"  It  was  admitted,  that  the  plaintiffs  debt,  for  which  the 
attachment  was  sued  out,  was  a  promissory  note  for  $150, 
dated  the  5th  January,  1877,  executed  by  said  defendant  in 
attachment,  and  waiving  exemptions  as  to  personal  property  ; 
and  that  said  note  was  given  in  renewal  of  another  note, 
executed  about  the  first  of  the  year  1874,  for  indebtedness  by 
defendant  to  plaintiff  in  attachment,  which  did  not  waive 
exemptions.  There  was  evidence,  on  behalf  of  the  claimant, 
tending  to  show  that  he  obtained  the  horse,  in  the  spring  of 
1876,  from  his  father,  the  defendant  in  attachment,  and  had 
possessed  and  claimed  it  since  that  time  ;  also,  some  evidence 
tending  to  show  that  there  was  a  consideration  passed  from 
claimant  to  said  defendant  in  attachment,  in  the  spring  of 
1876 ;  also,  some  evidence  tending  to  show  that,  in  the  spring 
of  1876,  the  defendant  in  attachment  delivered  the  horse  to 
the  claimant  as  a  gift,  on  the  claimant  coming  of  age.  It 
was  proved  that  the  defendant  in  attachment  had  been  a 
resident  citizen  of  said  county  of  Macon,  since  1872.  The 
claimant  offered  to  prove  that,  at  the  time  he  got  the  horse 
from  the  defendant  in  attachment,  in  the  spring  of  1876,  all 
the  personal  property  owned  by  said  defendant  in  attach- 
ment, the  horse  included,  was  not  of  so  much  value  as  $1,000. 
The  plaintiff  objected  to  this  evidence,  and  the  court  sus- 
tained the  objection,  and  excluded  said  evidence ;  to  which 
ruling  the  claimant  excepted." 

The  several  rulings  of  the  court  to  which,  as  above  stated, 
exceptions  were  reserved  by  the  claimant,  are  now  assigned 
as  error. 

W.  C.  Brewer,  for  appellant. 
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Abercrombie  &  Graham,  contra. 

BRICKELL,  C.  J. — The  declaration  made  by  the  defend- 
ant in  attachment,  to  the  oflScer  making  the  levy,  that  the 
horse,  though  found'  in  his  possession,  did  not  belong  to  him, 
was  self-disowning — in  explanation  that  his  possession  was 
not  as  owner,  but  in  subordination  to  the  title  of  another ; 
and  under  repeated  decisions  of  this  court,  should  have  been 
received  in  evidence. — 1  iirick.  Dig.  843,  §  558. 

2.  The  replevin  bond,  executed  by  the  defendant  in 
attachment,  does  not,  in  express  terms,  assert  that  the 
defendant  claimed,  or  had  any  interest  in  the  horse,  upon 
which  the  levy  was  made.  The  parties  executing  it  oould  not 
have  set  up  the  want  of  such  interest,  as  an  excuse  for  the 
non-performance  of  its  condition — the  re-delivery  of  the 
property  to  the  sheriff,  to  answer  the  judgment  the  plaintiff 
might  obtain.  The  bond  could  well  have  been  executed  by 
the  defendant,  if  he  was  a  mere  bailee,  or  if  he  had  a  mere 
temporary  interest  and  possession  as  a  hirer.  As  to  the 
claimant,  the  bond  is  res  inter  alios  acta,  and  is  not  admissi- 
ble as  evidence  against  him,  on  any  other  theory,  than  that 
it  was  explanatory  of  the  possession — an  assertion  by  the 
defendant  that  he  held  as  owner.  Of  that  construction,  the 
bond  is  not  fairly  susceptible,  and  there  was  error  in  receiv" 
ing  it  in  evidence. — 3IiUer  v.  Hampton,  37  Ala.  342. 

3.  To  render  a  voluntary  conveyance,  or  transfer  of  prop- 
erty, void  as  to  creditors,  either  existing  or  subsequent,  it  is 
indispensable,  that  the  property  should  be  of  a  kind  a  cred- 
itor could,  by  some  legal  or  equitable  process,  subject  to  the 
payment  of  his  debts.  It  is  upon  this  principle  that  the 
English  Court  of  Chancery  proceeded,  in  holding  that  cred- 
itors could  not  avoid  a  voluntary  settlement  of  stock,  or  of 
choses  in  action,  or  of  copy-holds,  or  of  any  other  property 
not  liable  to  execution. — 1  Story's  Eq.  §  367.  In  this  country, 
since  the  policy  of  exempting  by  constitutional  provisions,  or 
by  legislative  enactment,  property  of  a  particular  character, 
or  of  specified  value,  from  liability  for  the  owner's  debts,  a 
like  doctrine  has  prevailed.  The  gift  of  such  property  is  of 
no  injury  to  creditors — it  works  them  no  wrong,  and  deprives 
of  no  right,  legal  or  equitable.  As  to  such  property,  it  may 
well  be  said,  the  owner  has  no  creditors,  and  the  power  of 
disposition  as  if  he  were  free  from  debt. — Bump  on  Fraud. 
Conv.  242 ;  Felloios  v.  Lewis,  at  the  last  term.  If,  before  the 
execution  of  the  note  by  the  defendant  in  attachment,  waiv- 
ing exemptions,  he  had  given  the  horse  to  the  claimant,  and 
at  the  time  of  the  gift  the  horse  was  exempt  from  liability  to 
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the  payment  of  his  debts,  the  title  of  the  claimant  can  not 
be  assailed  by  the  creditors  of  the  donor,  as  fraudulent.  By 
the  gift,  if  it  was  consummated  by  delivery,  the  title  of  the 
donee  was  perfect,  and  incapable  of  being  affected  by  any 
subsequent  act  or  declaration  of  the  donor.  The  waiver  of 
exemptions,  in  the  renewed  note,  operated  only  as  to  property 
then  owned  by  the  donor,  or  which  he  might  subsequently 
acquire,  and  not  on  property  with  the  title  to  which  he  had 
previously  parted.  The  Circuit  Court  was  in  error,  in  exclud- 
ing the  evidence  tending  to  show  the  horse  was  given  the 
claimant  by  the  defendant  in  attachment,  when  it  was  exempt 
from  liability  for  the  payment  of  the  donor's  debts. 
Beversed  and  remanded. 


Wynn  v.  Rosette. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Lands. 

1.  Hearing  on  hill  and  answer. — When  a  cause  is  submitted  for  hearing  on 
bill  and  answer  only,  an  answer  on  oath  being  required  and  made,  the  answer 
is  to  be  taken  as  true,  so  fur  as  it  is  responsive  to  the  allegations  of  the  bill 
(Code,  ^  3786),  but  no  further. 

2.  When  answer  is  responsive,  or  not. — When  the  bill  seeks  to  enforce  a  ven- 
dor's lien  on  land,  and  alleges  that  one  of  the  defendants  claims  some  interest 
in  the  land,  but  does  not  define  the  nature  and  character  of  his  claim;  an 
answer  by  such  defendant,  setting  up  the  defense  of  a  bona  fide  purchase  for 
valuable  consideration  without  notice,  is  not  responsive,  but  matter  in 
avoidance. 

3.  Purchase  for  valuable  consideration,  without  notice:  burden  of  proof. 
When  a  defendant  sets  up  a  purchase  for  valuable  consideration  without 
notice,  in  defense  of  a  bill  to  enforce  a  vendor's  lien,  the  onus  is  on  him  to 
prove  the  payment  of  such  consideration  ;  but  he  is  not  required  to  disprove 
notice,  when  the  deeds  recite  the  payment  of  the  purchase-money. 

4.  Exhibits  to  answer. — When  exhibits  to  the  answer  are  therein  referred  to 
as  part  and  parcel  of  it,  and  the  cause  is  heard  on  bill  and  answer  only,  it  will 
be  presumed  that  the  exhibits  were  proved  viva  voce  on  the  hearing. 

Appeal  from  the  Chancery  Court  of  Russell. 

Heard  before^the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  22d  January,  1878,  by 
John  J.  Wynn,  against  George  W.  Rosette  and  Charles  B. 
Taliaferro  ;  and  sought  to  enforce  an  alleged  vendor's  lien  on 
land  for  the  unpaid  purchase-money.  The  material  facts,  as 
alleged  in  the  bill,  were  these:  "Early  in  the  year  1874," 
complainant,  being  seized  and  possessed  of  a  tract  of  land  in 
said  county,  particularly  described,  "sold  and  conveyed  said 
lands  to  one  Britain  M.  Ware,  making  to  him  a  deed  for  the 
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same,  and  conveying  to  him  the  legal  title ;  and  said  Ware 
executed  to  complainant  his  promissory  notes  for  $2,000,  for 
the  purchase-money  of  said  lands."  "Shortly  before  the  20th 
January,  1875,  said  Ware  informed  complainant  that  he  was 
not  able  to  pay  for  said  lands  ;  and  thereupon  said  Ware  and 
complainant  agreed  to  cancel  their  said  trade."  On  the  20th 
January,  1875,  in  Columbus,  Georgia,  complainant  "bargained, 
sold  and  negotiated  said  lands  to  George  W.  Rosette,  on  the 
following  terms  :  Rosette  agreed  to  sell  and  convey  to  your 
orator  a  tract  of  land  in  Georgia,  valued  at  $1,000,  and  his 
four  notes  for  $250  each,  for  said  lands  ;  and  said  trade  was 
thereupon  consummated  between  them,  the  said  Rosette 
making  a  deed  to  complainant  to  said  land  in  Georgia,  as  he 
agreed  to  do,  and  executing  his  four  promissory  notes,  each 
for  $250,"  One  of  these  notes,  it  was  alleged,  had  been  paid 
and  destroyed,  and  copies  of  the  others  were  made  exhibits 
to  the  bill.  "Simply  and  alone  to  avoid  expense,  said  Britain 
M.  Wai'e  made  a  deed  directly  to  said  Rosette,  conveying  to 
him  the  legal  title  to  said  lands ;  which  was  done  at  the  re- 
quest of  complainant  and  said  Rosette.  Said  four  notes  of 
said  Rosette  were,  by  some  mistake  or  inadvertence,  made 
payable  to  said  B.  M.  Ware  or  bearer,  instead  of  being  made 
payable  to  your  orator,  who,  being  unable  to  read  without 
spectacles,  did  not  observe  the  mistake  until  some  time  after- 
wards. Rosette  immediately  delivered  said  notes  to  your 
orator,  and  said  Ware,  at  the  request  of  your  orator,  after- 
wards assigned  and  transferred  said  notes  to  him,  by  assign- 
ment made  upon  the  back  of  each  of  said  notes;  and  jour 
orator  is  now,  and  has  been  since  their  execution,  the  sole 
owner  of  said  notes.  On  said  20th  January,  1875,  your  ora- 
tor cancelled  and  surrendered  to  said  Ware  the  said  notes  for 
$2,000,  which  he  had  given  for  the  purchase-money  of  said 
land,  and  the  said  trade  between  them  was  then  and  there 
cancelled,  the  legal  title  to  said  lands  being  conveyed  by  said 
Ware  to  said  Rosette,  and  said  Ware  now  has  no  title  or 
claim  on  said  lands;  and  said  Rosette  took  possession  of 
said  lands  on  said  last-mentioned  day.  Said  three  notes, 
copied  in  'Exhibit  A,'  are  still  unpaid.  One  Charles  B.  Tal- 
iaferro claims  some  interest  in  the  subject  of  this  bill,  and  he 
is  made  a  defendant  hereto.  Both  of  said  defendants,  said 
Rosette  and  said  Taliaferro,  reside  without  the  limits  of  the 
State  of  Alabama,  in  Muscogee  county,  Georgia,  and  they 
are  each  over  the  age  of  twenty-one  years."  On  these  alle- 
gations, the  bill  prayed  a  decree  declaring  a  vendor's  lien  on 
the  lands  for  the  unpaid  notes,  a  sale  of  the  lands  for  its  sat- 
isfaction, and  general  relief. 

Answers  on  oath  being  required,  separate  answers  were 
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filed  by  the  defendants,  each  under  oath*  Rosette  denied 
that  he  had  bought  the  laud  from  the  complainant,  and  thus 
stated  the  contract  by  which  he  acquired  it :  "It  is  true  that 
this  respondent  wanted  to  buy  said  land,  and  said  Britain 
M.  Ware  agreed  to  sell  it  to  this  respondent,  if  he  would  take 
up  said  Ware's  notes  to  complainant  for  $2,000;  and  respon- 
dent then  went,  bargained  and  agreed  with  said  complainant, 
to  trade  320  acres  of  land  in  Chattahoochee  county,  Georgia, 
and  to  give  his  four  promissory  notes,  for  $250  each,  for  said 
Ware's  notes;  which  trade  was  consummated,  by  this  de- 
fendant making  a  deed  to  complainant  for  said  320  acres  of 
land,  and  giving  his  four  notes  for  $250  each  ;  and  complain- 
ant then  delivered  up  said  Ware's  notes,  and  said  Ware 
afterwards  deeded  said  land  to  this  defendant,  on  19th  Jan- 
uary, 1875.  Complainant  did  not  negotiate  said  land  to  this 
defendant,  nor  did  he  have  any  title  to  it;  nor  did  he  have 
anything  to  do  with  the  trade  between  this  defendant  and 
said  Ware,  nor  was  he  present,  nor  did  he  know  the  terms  of 
the  contract  between  this  defendant  and  said  Ware,  but  was 
fully  paid  off  and  discharged  of  his  claims  on  said  Ware,  and 
on  the  lands  described  in  the  bill.  Complainant  held  said 
320  acres  of  land  in  Georgia,  collected  one  of  said  notes  for 
$250,  and  recovered  a  judgment  in  Muscogee  county,  Geor- 
gia, on  another  one  of  said  notes.  Defendant  denies  that 
said  deed  from  Ware  was  made  to  him  to  save  expenses,  and 
says  that  he  and  said  Ware  had  made  a  trade  directly  be- 
tween themselves,  to  which  complainant  was  not  a  party,  and 
with  which  he  had  no  connection.  This  defendant  purchased 
from  complainant  said  Ware's  notes  for  $2,000,  as  aforesaid, 
and  then  bought  said  land  from  said  Ware,  for  the  $2,000 
notes."  "Charles  B.  Taliaferro,  defendant  in  this  suit,  does 
claim  an  interest  in  said  land,  by  fee-simple  title  from  this 
respondent,  dated  June  12th,  1876,  and  by  payment  of  $500 
cash  in  purchase  of  it,  without  any  knowledge  of  the  prior 
transactions  concerning  said  land ;  and  this  respondent  as- 
sured said  Taliaferro  that  his  titles  were  good,  and  free  of  all 
incumbrance,  as  he  believes  them  to  be," 

The  material  parts  of  Taliaferro's  answer  are  contained  in 
the  following  statements :  "This  defendant  does  claim  an. 
interest,  a  fee-simple  title  to  said  land,  by  virtue  of  a  sale 
•made  to  him  by  one  George  W.  Rosette,  and  a  deed  to  this 
defendant,  on  the  12th  June,  1876,  for  the  sum  and  consid- 
eration of  $500  cash  paid  for  it ;  also  evidenced  by  deed  from 
said  Rosette  to  this  defendant,  a  copy  of  which  is  hereunto 
attached,  marked  'Exhibit  C,'  and  made  part  of  this  answer, 
with  leave  of  reference  thereto.  This  defendant  knew  of  no 
lien  of  purchase-money  due  to  complainant,  nor  to  said  Ware, 


620  SUPEEME  COUET  [Dec.  Term, 

[Wynn  v.  Eosette.] 

nor  of  any  judgment,  mortgage,  note,  or  other  incumbrance 
whatsoever,  but  bought  it  bona  fide,  for  a  valuable  considera- 
tion of  $500,  and  without  notice,  or  any  reasonable  grounds 
to  suspect  of  anything  being  due  to  complainant,  or  to  any 
one  else,  in  law  or  in  equity." 

The  cause  was  submitted  for  hearing,  on  the  part  of  the 
complainant,  "on  the  bill  and  exhibits  thereto,  three  notes 
for  $250  each,  and  on  the  answer  of  said  defendant  Eosette"; 
on  behalf  of  the  defendant  Taliaferro,  "on  his  answer";  and 
on  behalf  of  Eosette,  "on  his  answer."  The  chancellor  dis- 
missed the  bill,  but  without  assigning  any  reason  for  his  de- 
cision ;  and  his  decree  is  now  assigned  as  error  by  the  com- 
plainant below. 

Hoopers,  Waddell,  and  J,  M.  Eussell,  for  appellant. 

L.  W.  Martin,  contra. 

SOMEEVILLE,  J. — This  cause  was  submitted  to  the 
chancellor  for  hearing,  on  bill  and  answers,  without  testi- 
mony; the  answers  being  under  oath,  as  required  by  the  bill. 
In  such  cases,  whatever  may  have  been  the  former  practice 
on  the  subject,  the  statute  now  provides,  that  the  answers 
must  be  taken  as  true,  only  "so  far  as  they  are  responsive  to 
the  allegations  of  the  bill."  It  is  otherwise,  however,  where 
the  complainant  has  waived  the  oath  of  the  defendant  to  the 
answer. — Code  (1876),  §  3786.  And  as  to  matter  which  is 
not  responsive,  and  is  introduced  by  way  of  defense,  and  in 
avoidance  of  the  case  made  by  the  bill,  the  answer  is  not  to 
be  esteemed  as  evidence. — Frazer  v.  Lee,  42  Ala.  25  ;  Keiffer 
&  Wife  V.  Barney,  31  Ala.  192. 

The  answer  of  Taliaferro  sets  up  the  defense  on  his  part 
of  being  a  bona  fide  purchaser  of  the  lands  in  question,  for  a 
valuable  consideration,  without  notice.  If  the  complainant's 
bill  had  been  so  framed,  in  its  allegations  and  interrogato- 
ries, as  that  the  answer  was  responsive  to  them  in  this  par- 
ticular, it  would  be  taken  as  true,  without  other  proof  than 
the  defendant's  own  oath,  as  was  the  case  in  Fenno  v.  Sayre, 
.3  Ala.  458 ;  2  Lead.  Cases  in  Eq.  124.  But  such  is  not  the 
case.  The  bill  only  charges  that  Taliaferro  claimed  an  inter- 
est in  the  land,  the  nature  and  character  of  which  are  not  de-- 
fined.  The  defense  which  he  sets  up,  therefore,  advances  an 
ajB&rmative  proposition,  not  responsive  to  the  bill,  but  in 
avoidance  of  the  case  made  by  it.  The  rules  of  pleading  de- 
volved on  him  the  burden  of  proving  that  he  was  a  purchaser 
for  a  valuable  consideration.  He  was  not  bound,  however, 
to  go  further,  and  prove  negatively  that  he  had  no  notice  at 
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the  time  of  the  purchase.  The  deed  of  conveyance  from 
Ware  to  Eosette,  and  the  one  from  Eosette  to  Taliaferro, 
each  recite  the  payment  of  the  purchase-money;  and  this 
would  shift  on  complainant  the  burden  of  proving  that  Tali- 
aferro had  notice  of  the  equity  claimed  by  him  as  the  origi- 
nal vendor. — Buford  v.  McCormick,  57  Ala.  428  ;  2  Lead. 
Cases  in  Equity  (Hare  &  Wall,),  125 ;  Boone  v.  ChUes, 
10  Peters,  177. 

We  think  the  answer  of  Taliaferro  contained  averments 
sufficient  to  have  constituted  him  Q.honafide  purchaser  for 
value,  without  notice ;  and  they  are  made  with  proper  ac- 
curacy, and  without  equivocation.  The  purchase-money  is 
alleged  to  have  been  "five  hundred  dollars,  cash  paid"  ;  and 
the  deed,  reciting  its  receipt  on  the  date  of  the  instrument,  is 
made  an  exhibit,  and  prayed  to  be  made  a  part  of  hip  answer  ; 
and  he  denies  all  notice  of  complainant's  equity,  up  to  the 
day  of  the  commencement  of  the  suit. — Craft  v.  Bussell,  at 
the  present  term ;  1  Brick.  Dig.  718,  §  1134,  cases  cited. 

In  submitting  the  cause,  it  was  unnecessary  to  offer  the 
exhibits  to  Taliaferro's  answer,  as  separate  and  distinct  testi- 
mony from  the  answer  itself.  They  were  so  referred  to  as 
to  'constitute  part  and  parcel  of  the  answer  itself ;  and  it 
must  be  presumed  that  they  were  proved  viva  voce,  though 
the  fact  is  not  stated  in  the  record. — Eule  17,  Chancery 
Practice ;  Pierce  v.  Prude,  3  Ala.  65 ;  1  Brick.  Dig.  749, 
§§  1624,  1627. 

The  chancellor,  under  this  view  of  the  case,  erred  in  dis- 
missing complainant's  bill ;  and  his  decree  is  reversed,  and 
the  cause  remanded. 


Grimmet  v,  Henderson's  Adm'r. 

Action  on  Official  Bond  of  Executors. 

1.  Demurrer;  specification  of  grounds. — That  tlie  complaint  "does  not 
show  any  ground  or  cause  of  action  against  the  defendants,"  is  not  a  sufficient 
specificiition  of  any  ground  of  demurrer,  as  required  by  the  statute  (Code, 
§  3005). 

2.  Sufficiency  of  complaint  as  against  sureties,  in  averment  of  devastavit  by 
principal. — In  an  action  on  an  executor's  official  bond,  if  the  complaint  avers 
the  execution  of  the  bond  by  the  defendants,  the  recovery  of  a  judgment 
against  the  executor  in  his  official  capacity,  the  issue  of  an  execution  thereon 
to  be  levied  de  bonis  tesiatoris,  its  return  "No  property  found,"  and  that  tho 
judgment  is  still  unsatisfied  and  unreversed  ;  and  further,  that  the  executor 
"did  not  truly  administer  said  estate,  and  failed  to  pay  said  judgment  ;  that 
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be  received  assets  of  said  estate  snfficient  to  pay  the  same,  and  has  wasted 
and  converted  said  assets,"  it  shows  u  good  cause  of  action  against  the  snreties. 

3.  Execution  of  botid. — To  bind  piirties  as  obligors,  when  their  names  are 
signed  to  the  bond,  it  is  not  necessary  that  they  should  also  appear  in  the 
body  thereof. 

4.  Demurrer;  icluit  is  available  on. — An  alleged  fact,  not  appearing  on  the 
face  of  the  complaint,  is  matter  for  a  plea,  but  not  a  cause  ot  demurrer. 

5.  Liabillti/  of  sureties  on  execninr's  bond  for  unsatisfied  judrpnent  against 
principfd. — A  judgment  against  an  executor  in  his  official  capacity,  and  an 
execution  thereon  duly  returned  "No  property  found,"  conclusively  establish 
a  devastavit;  and  the  sureties,  when  sued  on  their  bond,  are  estopped  from  as- 
serting anything  to  the  contrary. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  T.  Norman,  an  attorney  of 
the  court,  selected  by  the  parties  on  account  of  the  disqual- 
ification of  the  presiding  judge,  who  had  been  of  counsel  in 
the  case. 

This  action  was  brought  by  W.  F.  Foster,  as  the  adminis- 
trator de  boTiis  non  of  the  estate  of  J.  C.  Henderson,  deceased, 
against  J.  A.  Grimmet,  T.  S.  Grimmet,  H.  C.  Grimmet,  G. 
W.  Campbell,  and  T.  B.  Dryer  ;  and  was  commenced  on  the 
6th  August,  1879.  The  action  was  founded  on  the  official 
bond  of  the  said  J.  A.  Grimmet,  T.  S.  Grimmet,  and  H.  C. 
Grimmet,  as  executors  of  the  last  will  and  testatment  of 
James  H.  Grimmet,  deceased  ;  which  was  dated  the  8th  July, 
1876,  recited  that  said  executors  had  been  required  by  the 
Probate  Court  to  execute  a  bond,  and  was  conditioned  that 
they  "shall  well  and  truly  perform  all  the  duties  which  are 
or  may  be  required  of  them  as  such  executors."  The  names 
of  said  Campbell  and  Dryer  are  signed  to  the  bond  as  obli- 
gors, but  are  nowhere  mentioned  in  the  body  thereof.  The 
complaint  claimed- of  the  defendants  $2,500,  "for  the  breach 
of  the  condition  of  a  bond  made  by  said  defendants,  as  fol- 
lows," setting  it  out,  and  alleged  the  following  as  a  breach  : 
"  That  said  plaintifi',  on  the  6th  March,  1879,  recovered  a 
judgment  against  said  J.  A.  Grimmet,  T.  S.  Grimmet.  and  H. 
C.  Grimmet,  as  executors  of  the  estate  of  ^aid  J.  H.  Grim- 
met, deceased,  in  the  Circuit  Court  of  said  county,  for  the 
sum  of  $1,792.46,  be.sides  $12.80  costs  of  suit ;  that  an  exe- 
cution de  bonis  intestatis  was  awarded  on  said  judgment,  and 
was  duly  issued  from  said  court,  and  has  been  returned  by 
the  sheriff  of  said  county  '  No  property  found  ;'  that  said 
judgment  remains  unreversed  and  unsatisfied  ;  and  that  said 
T.  S.  Grimmet,  J,  A.  Grimmet  and  H.  C.  Grimmet,  as  exe- 
cutors of  the  estate  of  said  J.  H.  Grimmet,  did  not  truly  ad- 
minister said  estate,  but  failed  to  pay  said  judgment;  that 
they  received  assets  of  said  estate  sufficient  to  pay  the  same, 
and  have  wasted  and  converted  •  said  assets  of  said  estate. 

Wherefore  plaintiff  sues." 
Vol.  lxvi. 
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The  defendants  demurred  to  the  complaint,  and  assigned 
the  following  as  grounds  of  demurrer  :  "  1.  The  complaint 
does  not  show  any  grounds  or  cause  of  action  against  the 
defendants  Campbell  and  Dryer,  'i.  The  bond  sued  on,  and 
set  out  in  the  complaint,  does  not  show  any  cause  of  action 
against  said  defendants  Campbell  and  Dryer.  3.  The  bond 
recited  in  the  complaint  shows  only  that  the  executors  of  said 
James  H.  Grimmet  are  bound,  and  there  is  no  allegation  in 
the  complaint  that  said  Campbell  and  Dryer  are  liable  on 
said  bond.  4.  That  the  names  of  said  Campbell  and  Dryer 
do  not  anywhere  appear  in  the  body  of  said  bond,  and  are 
appended  simply  at  the  end  of  the  bond,  with  the  names  of 
said  executors.  5.  There  is  no  allegation  in  the  complaint 
that  a  devastavit  occurred  on  the  part  of  said  executors  after 
the  execution  of  said  bond,  said  executors  having  qualified, 
and  entered  upon  the  duties  of  said  executorship,  more  than 
twelve  months  before  the  execution  of  said  bond  ;  and  no 
allegation  that  any  funds  belonging  to  said  estate  were  in 
their  hands  at  the  time  of  the  execution  of  said  bond,  or 
that  any  assets  belonging  to  said  estate  came  into  their  hands 
afterwards." 

The  court  overruled  the  demurrer,  and  the  defendants  "J. 
A.  Grimmet  et  al.  executors  of  James  H.  Grimmet,"  then  filed 
three  pleas,  "in  short  by  consent,"  as  follows  :  "1.  That  said 
claim  was  not  presented  to  said  executors,  nor  to  any  one  of 
them,  within  eighteen  months  after  the  grant  of  letters  testa- 
mentary to  them,  either  in  person,  or  by  filing  the  same  in 
the  office  of  the  probate  judge  of  said  county,  nor  within 
eighteen  months  after  the  accrual  of  the  said  claim.  2.  That 
said  claim  was  not  presented  to  said  executors,  or  to  either 
of  them,  within  eighteen  months  after  the  grant  of  letters 
testamentary,  nor  within  eighteen  months  after  the  accrual 
of  the  same  ;  and  that  the  decree  of  said  Probate  Court 
against  said  Lemuel  Henderson,  for  whom  said  executors' 
testator  had  become  surety,  was  rendered  more  than  two 
years  after  the  grant  of  letters  testamentary  to  said  executors; 
and  that  said  claim  was  not  presented  in  any  manner  till  after" 
the  rendition  of  said  decree.  3.  That  the  cause  of  action  in 
this  suit  was  not  presented  to  said  executors,  or  either  of 
them,  either  personally,  or  by  filing  in  the  probate  office  of 
said  county,  within  eighteen  months  after  the  grant  of  letters 
testamentary  ;  and  that  after  the  lapse  of  eighteen  months, 
and  before  the  presentation  of  said  claim,  they  had  fully  and 
legally  administered  all  the  assets  belonging  to  said  estate 
which  had  or  ought  to  have  come  into  their  hands  as  such 
executors  ;  and  that  they  have  received  no  assets  of  said 
estate,  since  they  fully  administered  the  assets  as  aforesaid." 
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The  defendants  Campbell  and  Dryer,  "  who  are  sued  as 
sureties  on  said  bond,  for  plea  and  answer  to  said  complaint, 
plead,  in  short  by  consent,  as  follows  :  1.  That  said  claim 
was  not  presented  to  said  executors,  nor  to  any  one  of  them, 
within  eighteen  months  after  the  grant  of  letters  testamen- 
tary to  them,  either  in  person,  or  by  filing  the  same  in  the 
probate  oflBce  of  said  county,  nor  within  eighteen  months 
after  the  accrual  of  said  claim.  2.  For  further  plea,  in  short 
by  consent,  they  plead  plene  administravit.  3.  That  they  be- 
came sureties  on  the  bond  sued  on,  if  at  all,  more  than 
eighteen  months  after  the  grant  of  letters  to  their  co-defend- 
ants, said  executors  ;  and  that  the  claim  sued  on  was  pre- 
sented more  than  eighteen  months  after  the  grant  of  said 
letters  testamentary ;  and  that  before  the  presentation  of 
said  claim  to  said  executors,  all  the  assets  which  came  into 
their  hands  as  executors  of  said  estate  had  been  duly  dis- 
posed of  and  administered  in  carrying  out  and  executing  the 
provisions  of  the  will  of  their  said  testator." 

To  each  and  all  of  these  pleas,  except  the  plea  of  plene 
administravit  as  filed  in  short  by  consent  by  the  sureties,  the 
court  sustained  demurrers ;  and  issue  being  joined  on  said 
special  plea  of  the  sureties,  being  their  plea  numbered  2, 
there  was  a  verdict  and  judgment  for  the  plaintiff. 

The  overruling  of  the  demurrer  to  the  complaint,  and  the 
sustaining  of  the  demurrers  to  the  several  pleas,  are  now 
assigned  as  error. 

S.  B.  Paine,  and  W.  C.  Brewer,  for  appellants. 

J.  A.  BiLBRo,  and  W.  F.  Foster,  contra,  cited  Bigelow  on 
Estoppel,  466 ;  Herman  on  Estoppel,  §§  328  et  seq.  ;  May  v. 
Robertson,  13  Ala.  86  ;  Coher  v.  Robertson,  11  Ala.  46B  ;  Mar- 
tin V.  Dortch,  1  Stewart,  479  ;  Hatch  v.  Crawford,  2  Porter, 
54 ;  Smith  v.  Grooker,  5  Mass.  538  ;  Fournier  v.  Cyr,  64  Maine, 
35  ;  Blahely  v.  Blakely,  2  Dana,  463  ;  Brandt  on  Suretyship, 
18,  §  15  ;  Wait's  Actions  &  Defenses,  vol.  1,  tit.  Bonds  ;  Kyh 
V.  3Iays,  22  Ala.  692 ;  Arnason  v.  Nash,  24  Ala.  279  ;  Reid  v. 
Nash,  23  Ala.  733. 

SOMERVILLE,  J. — The  demurrer  interposed  to  the  com- 
plaint in  this  case  is  not  well  taken,  and  was  properly  over- 
ruled. The  first  and  second  grounds  are  not  assigned  with 
that  certainty  and  particularity  required  by  the  statute.  To 
say  that  "  the  complaint  does  not  show  any  ground  or  cause 
of  action  against  the  defendant,"  is  insufficient,  as  being  too 
general,  and  not  distinctly  stated. — Code  1876,  §  3005  ;  Wil- 
liams V.  Bowdin,  at  the  present  term. 
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The  complaint  is  sufficient  to  show  a  'prima  facie  liability 
on  the  part  of  the  sureties,  Campbell  and  Dryer,  who  are 
alleged  to  be  co-obligors  with  the  executors  in  the  bond  on 
which  suit  is  brought.  It  avers  the  due  execution  of  the 
bond  by  all  the  defendants,  the  subsequent  recovery  by  the 
plaintiff  of  a  judgment  against  the  principals  in  their  capacity 
as  executors,  the  issue  of  an  execution  de  bonis  intestotis 
on  said  judgment,  followed  by  a  return  of  "  no  property 
found"  by  the  sheriff  of  the  county.  It  also  avers,  that  the 
judgment  is  unreversed  and  unsatisfied,  and  that  the  execu- 
tors "  did  not  truly  administer  said  estate,  but  failed  to  pay 
said  judgment,  [and]  that  they  received  assets  of  said  estate 
sufficient  to  pay  the  same,  and  have  wasted  and  converted 
said  assets  of  said  estate  ;"  which  is  a  sufficent  averment  of 
a  devastavit  bv  the  principal  in  the  bond. — Kyle  v.  Mays,  22 
Ala.  692. 

The  bond  is  binding  on  the  obligors,  if  properly  signed  by 

them,  although  their  names  do  not  appear  in  the  body  of  the 

instrument. — Martin  v.  Bortch,  1  Stew.,  429  ;  Hatch  v.  Craiv- 

ford,  2  Port.  64 ;  Brandt  on   Suretyship,  §  15.     The  fourth 

ground  of  demurrer  assufned  the  law  to  be  otherwise. 

The  fifth  ground  avers  a  fact  not  appearing  on  the  face  of 
the  complaint,  and  is  rather  in  the  nature  of  a  plea  than  a 
demurrer.  It  is  not  shown  in  the  complaint  that  "  the  exec- 
utors qualified  and  entered  upon  the  duties  of  [their]  exec- 
utorship more  than  twelve  months  before  the  execution  of 
said  bond." 

The  pleas  of  the  statute  of  non-claim  and  of  plene  adminis- 
travit  (if  the  latter  be  at  all  permissible  under  our  present 
system  of  pleading),  come  too  late  after  the  rendition  of 
judgment  against  the  executors,  who  are  principals  in  the 
bond  upon  which  this  action  is  based.  The  judgment  against 
the  principals  was  a  legal  ascertainment  of  assets  in  their 
hands  sufficient  to  satisfy  the  claim  of  the  plaintiff.  The 
execution  de  bonis  intestafis,  awarded  against  the  executors, 
followed  by  a  return  of  "No  property  found,"  was  conclusive 
of  a  devastavit,  not  only  against  the  defendants  in  the  judg- 
ment, but  also  against  the  sureties  on  the  bond,  by  reason  of 
the  priority  created  by  their  joint  execution  of,  and  liability 
on  it.  The  executors  should  have  prevented  the  rendition  of 
the  judgment  against  them,  by  interposing  such  defenses  by 
plea  as  the  facts  of  the  case  authorized.  Their  neglect  to 
do  so,  in  the  first  .suit,  is  conclusive,  on  both  themselves  and 
the  sureties  in  this  action.  The  sureties  have,  by  the  exe- 
cution of  the  bond,  assumed  the  office  of  guarantors  for  the 
faithful  performance  of  the  executorial  duties  of  their  prin- 
cipals.    This  includes  the  duty  to  pay  on  demand  all  debts 
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ascertained  judicially  to  be  due  by  the  principals  in  their 
capacity  as  executors,  provided  the  estate  is  not  declared  to 
be  insolvent.  The  failure  to  pay  such  judgment  is  a  breach 
of  the  bond,  and  the  sureties,  as  well  as  the  principals,  are 
estopped  from  asserting  anything  to  the  contrary. —  Grace  v. 
Martin,  47  Ala.  135  ;  Hailey  v.  Chapman,  at  the  present  term; 
Brandt  on  Suretyship,  §  §  496,  532  ;  Holley  v.  Acre,  23  Ala. 
603 ;  Kyle  v.  Mays,  22  Ala.  692  ;  Heard  v.  L^dge,  20  Pick.  53  ; 
Governor  v.  Shelby,  2  Blackf.  (Ind.)  26 ;  Code,  1876,  §  §  2616, 
2620. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Yarborough's  Adm'r  v.  Avant. 

BiU  in  Equity  to  establish  Parol  Partition  of  Lands. 

1.  Multifariousness.— A  bill  is  not  reudered  multifarious  by  the  joinder  of 
legal  and  equitable  rights,  although  relief  is  prayed  as  to  each. 

2>  Joinder  of  heirs  and  'idmirdstraior  as  dejendants  to  biil.- -When  the  bill 
seeks  to  establish  and  enforce  a  parol  partition  of  land.s,  as  agreed  on  between 
the  complainant  and  si  deceased  co-tenant  in  whom  the  leg*!  title  resided,  and 
to  enjoin  a  judgment  at  law  recovered  bj'  the  deceased,  founded  on  his  legal 
title,  the  heirs  and  administrator  are  properly  joined  as  defendants,  being 
necessary  parties,  and  the  bill  is  not  objectionable  lor  multifariousness  or 
misjoinder. 

3.  Conclusiveness  of  jud^jmenl,  and  equilable  relief  against ;  parol  partition  of 
lands. — A  partition  of  lands  by  parol,  accomjianied  by  possession  according  to 
its  terras,  is  not  available  at  law,  in  defense  of  an  action  by  the  party  who  has 
the  legal  title,  or  by  his  heirs,  unless  the  possession  has  been  continued  long 
enough  to  effect  a  bar  under  the  statute  of  limitations  ;  but,  notwithstanding 
the  judgment,  it  may  be  established  and  enforced  in  equity  ;  and  possession 
having  been  delivered,  and  the  purchase-money  paid,  the  contract  is  excepted 
from  the  operation  of  the  statute  of  frauds. 

4.  Illegal  cuntracl ;  when  enforced. — Although  an  illegal  contract  will  not  be 
enforced,  yet,  when  the  plaiutifi's  rights  can  be  established  and  enforced  with- 
out the  aid  of  the  illegal  transaction,  its  illegality  does  not  affect  his  right  to 
recover. 

5.  Conveyance  of  lands  adversely  held.  — A  sale  and  conveyance  of  lands, 
which  are  adversely  held  by  a  third  person,  is  void  as  against  him,  or  as 
against  others  whose  rights  may  be  prejudiced  ;  but,  as  between  the  parties 
themselves,  and  others  succeeding  to  their  rights,  it  is  valid  and  operative. 

Appeal  from  the  Chancery  Court  of  Elmore. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  29th  March^  1878,  by 
David  F.  Avant,  against  the  administrator  and  heirs  at  law 
of  Jephtba  Yarborough,  deceased ;  and  sought  to  establish 
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and  enforce  a  partition  of  a  tract  of  land,  as  agreed  on  by 
parol  between  complainant  and  said  Yarborough  in  his  life- 
time, and  to  enjoin  a  judgment  at  law,  which  the  said  Yar- 
borough had  afterwards  recovered  for  a  part  of'  the  lands 
which  the  complainant  held  under  the  partition.  The  tract 
of  land  was  a  half-section,  containing  about  320  acres. 
According  to  the  allegations  of  the  bill,  the  complainant  and 
said  Yarborough  jointly  bought  the  land,  from  Mrs.  Eleanor 
Bishop,  in  January,  1869  ;  and  the  agreement  between  them 
was,  that  each  should  have  an  undivided  half  interest  therein. 
"  At  the  time  of  said  purchase,  some  persons  were  in  posses- 
sion of  the  said  tract  of  land,  each  claiming  to  have  an 
interest  in  some  part  thereof  separately.  Jefferson  Gilleland, 
Thomas  Wright,  Marion  Kelly  and  Jason  Warwick  were  the 

{)ersous  so  in  possession,  each  claiming  some  portion  of  said 
and  ;  and  as  there  was  some  doubt  as  to  the  title  of  the  said 
Eleanor  Bishop,  it  was  agreed  that  $640  should  be  inserted 
in  said  deed,  as  its  consideration;  but  the  same  was  not  in 
fact  paid  to  her,  but  she  received  from  said  Yarborough  an 
ox  and  wagon,  estimated  as  worth  $60,  and  complainant  paid 
for  the  probate  of  said  deed ;  and  he  and  said  Yarborough 
were  to  pay  her  $320  more  for  said  land,  whenever  it  was 
made  manifest  that  the  title  she  claimed  was  good."  The 
title  to  the  land  was  taken  in  the  name  of  Yarborough,  and 
a  copy  of  the  deed  was  made  an  exhibit  to  the  bill.  "Imme- 
diately after  the  execution  of  said  deed  by  Mrs.  Bishop,"  as 
the  bill  further  alleged,  "  complainant  and  said  Yarborough 
commenced  operations  to  get  possession  of  said  land  under 
their  deed  from  Mrs,  Bishop ;  and  it  was  agreed  between 
them  that  they  should  equally  bear  the  expenses  necessary 
to  get  possession  thereof,  and  in  the  defense  of  their  titles  to 
the  same."  In  their  efforts  to  get  possession,  several  suits 
were  brought,  and  costs  and  expenses  incurred,  of  which  the 
complainant  alleged  he  had  paid  the  greater  part,  the  items 
of  which  were  specified  in  the  bill ;  "  and  in  December,  1869, 
complainant  and  said  Yarborough  both  acquired  and  took 
actual  possession  of  said  half-section  of  land,  said  Yar- 
borough taking  possession  of  the  east  half  of  the  north- 
east quarter,  and  complainant  taking  possession  of  the 
north-west  quarter  and  the  west  half  of  the  north-east 
quarter."  In  September,  1869,  Yarborough  executed  a  deed, 
"  by  which  he  conveyed  to  complainant  an  undivided  half 
interest  in  the  whole  of  said  land,  and  said  deed  was  in  your 
orator's  possession  ;  and  it  was  delivered  by  him,  on  the  same 
day,  to  Mrs.  Malinda  Yarborough,  who  was  the  wife  of  said 
Jeptha  Yarborough,  and  the  mother  of  your  orator's  wife, 
for  safe   keeping."     Two  other  suits  were  brought  against 
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them  to  recover  the  land,  which  were  successfully  defended  ; 
and  of  the  costs  and  expenses  attendant  on  these  suits, 
including  attorney's  fees,  the  complainant  paid  the  greater 
part.  After  the  termination  of  these  suits,  "  said  Yar- 
borough  and  complainant  partitioned  said  land  between 
themselves,  and  jointly  run  a  fence,  as  a  boundary  line 
between  them.  By  this  partition,  which  was  in  1872,  Yar- 
borough  received  the  east  half  of  the  north-east  quarter  as 
his  part,  and  your  orator  received  the  other  three  eighties  as 
his  part ;  and  since  said  partition,  so  made,  each  has  held 
exclusive  possession  of  the  parts  so  allotted  to  him,"  each 
paid  taxes  on  his  own,  and  each  recognized  the  title  of  the 
other ;  but  there  was  no  settlement  of  accounts  between 
them,  and  no  deeds  were  executed  in  accordance  with  the 
verbal  and  actual  partition.  In  January,  1874,  the  parties 
having  had  a  dispute,  Yarborough  brought  an  action  at  law 
against  complainant,  to  recover  the  portion  of  the  land  of 
which  he  had  possession ;  and  on  the  trial  of  that  suit,  Yar- 
borough recovered  a  verdict  and  judgment,  on  the  ground 
that  his  said  deed  to  complainant  was  only  delivered  as  an 
escrow.  The  complainant  reserved  a  bill  of  exceptions  on 
the  trial,  and  took  an  appeal  to  the  Supreme  Court ;  but 
Yarborough  died  in  August,  1875,  while  the  case  was  pend- 
ing in  that  court,  and  the  appeal  was  suffered  to  abate.  On 
these  facts,  the  bill  prayed  that  the  judgment  might  be  per- 
petually enjoined,  and  the  partition  of  the  lands  established 
and  specifically  enforced  by  the  decree  of  the  court. 

A  formal  answer  to  the  bill  was  filed  by  the  guardian  ad 
litem  of  the  infant  heirs,  and  a  joint  and  several  answer  was 
filed  by  the  administrator  and  the  adult  heirs,  in  which  they 
incorporated  a  demurrer,  assigning  the  following  as  grounds 
of  demurrer  :  "  1.  The  bill  is  multifarious.  2.  Complainant 
does  not  in  his  bill  offer  to  do  equity.  3.  Misjoinder  of 
defendants.  4.  The  bill  seeks  to  establish  a  parol  trust  in 
lands,  contrary  to  section  1590  of  the  Revised  Code.  5.  The 
agreement  which  the  bill  seeks  to  enforce  is  illegal.  6.  The 
alleged  agreement  is  contrary  to  public  policy.  7.  The  bill 
fails  to  negative  the  presumption  that  Yarborough  alone  is 
still  liable  for  the  unpaid  purchase-money,  and  is  entitled  to 
hold  the  legal  title  as  his  security.  8.  The  bill  shows  that 
the  complainant  has  failed  to  defend  a  suit  at  law,  solely  on 
account  of  his  own  laches,  and  is,  therefore,  not  entitled  to 
equitable  relief.  9.  The  bill  fails  to  show  that  any  active 
steps  were  being  taken  to  deprive  complainant  of  the  pos- 
session. 10.  The  bill  shows  that  complainant  has  not  paid 
the  purchase-money  agreed  to  be  paid  by  him,  and  is  not 
entitled  to  said  lands.     11.  The  bill  shows  that  the  com- 
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plainant  himself  is  in  fault,  and  has  not  complied  with  the 
contract  he  sets  up.  12.  The  bill  shows  that  the  complainant 
has  paid  no  portion  of  the  purchase-money  of  said  lands, 
and  fails  to  show  such  a  state  of  facts  as  would  make  it 
evident  that,  upon  a  statement  of  accounts  between  com- 
plainant and  said  Yarborough,  the  latter  would  be  indebted 
to  him  in  a  sum  equal  to  his  part  of  the  purchase-money. 
13.  The  bill  fails  to  show  how  or  why  complainant  was  com- 
pelled to  pay  said  Warwick  $100,  or  that  the  same  was  a 
proper  charge  against  the  joint  account  relating  to  said  lands, 
or  that  Yarborough  did  not  pay  a  similar  sum,  or  some  other 
sum,  to  said  Warwick  on  account.  14.  The  bill  fails  to  show 
that  the  said  lawyer's  fees,  alleged  to  have  been  paid  by  com- 
plainant, any  or  all  of  them,  were  proper  or  legal  charges,  or 
were  reasonable  charges  for  the  services  rendered ;  and  fails 
to  show  a  similar  sum  was  not  paid  by  said  Yarborough. 
15.  The  bill  shows  that  the  alleged  contract,  sought  to  be 
enforced,  was  for  the  sale  of  land,  or  of  some  interest  therein, 
and  was  by  parol.  16.  The  bill  fails  to  show  any  state  of 
facts  that  would  raise  an  implied  or  constructive  trust,  such 
as  a  court  of  equity  will  enforce." 

In  their  answer  to  the  bill,  the  defendants  admitted  the 
purchase  of  the  land  from  Mrs.  Bishop,  but  denied  that  the 
terms  of  the  contract  were  correctly  stated  in  the  bill ;  and 
alleged,  on  the  contrary,  that  it  was  agreed  verbally  between 
the  complainant  and  Yarborough  that  the  latter  should  pur- 
chase the  land  in  his  own  name,  and  should  let  the  com- 
plainant have  one  half  of  it  at  the  same  price,  and  that  they 
should  jointly  pay  the  costs  and  expenses  of  any  litigation, 
the  land  being  held  adversely  by  other  persons ;  that  Yar- 
borough did  accordingly  buy  the  land  from  Mrs.  Bishop, 
taking  the  title  in  his  own  name,  paying  $100  cash  of  the 
purchase- money,  and  giving  his  note  for  $320  as  the  balance, 
which  he  afterwards  paid  and  discharged ;  that  the  matters 
connected  with  the  costs  and  expenses  of  litigation  were 
afterwards  settled  and  adjusted  between  the  parties ;  that 
Yarborough  prepared  and  executed  a  deed,  conveying  one 
half  of  the  lands  to  complainant,  in  anticipation  of  his  com- 
plying with  the  terms  of  the  contract  between  them,  and  pay- 
ing his  proportion  of  the  purchase-money,  but  the  deed  was 
never  delivered,  as  he  had  never  complied  with  the  terms  of 
contract ;  that  the  terms  of  the  contract  were  afterwards 
modified,  he  agreeing  to  let  complainant  have  an  additional 
portion  of  the  land,  and  the  fence  was  run  in  accordance  with 
this  new  contract;  that  Yarborough  afterwards  brought  suit 
for  the  land,  on  account  of  the  complainant's  failure  to  com- 
ply with  the  terms  of  the  contract,  and  recovered  judgment 
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as  alleged  in  the  bill ;  and  that  the  complainant  was  not  in 
possession  of  any  part  of  the  land,  having  removed  from  it 
several  years  before  the  bill  was  filed.  An  amended  answer 
was  afterwards  filed,  alleging  that  Yarborough's  original  note 
for  the  purchase-money,  which  had  been  cancelled,  and  was 
produced  and  made  an  exhibit  to  the  original  answer,  was 
not  in  fact  paid  and  discharged,  as  therein  alleged,  but  that 
the  debt  was  extended,  and  a  new  note  executed ;  and  that  a 
bill  in  equity  had  been  filed  by  Mrs.  Bishop,  since  the  insti- 
tution of  this  suit,  to  enforce  this  note  as  a  lien  on  the  land. 

The  chancellor  overruled  the  demurrer  to  the  bill,  and,  on 
final  hearing  on  pleadings  and  proof,  held  "  that  the  com- 
plainant is  entitled,  as  between  himself  and  Yarborough's 
heirs  and  estate,  to  have  an  accounting  before  the  register, 
touching  payments  made  on  account  of  said  lands,  under  the 
agreement  alleged  and  proved,  as  herein  above  recited  ;  and, 
upon  payment  of  whatever  balance  may  be  found  to  be  due 
from  him,  to  have  the  partition  of  said  lands  as  made  con- 
firmed and  established,  and  the  title  to  said  240  acres  vested 
in  him,  subject,  however,  to  his  liability,  and  the  liability  of 
said  lands,  to  Mrs.  Bishop,  for  the  original  purchase-money 
remaining  unpaid."  On  the  accounting,  as  stated  by  the 
register,  it  appeared  that  the  complainant  had  paid  about  $30 
more  than  his  part  of  the  purchase-money,  costs  and 
expenses;  and  his  report  having  been  confirmed,  the  chan- 
cellor rendered  a  final  decree,  perpetually  enjoining  the  judg- 
ment at  law,  and  vesting  in  the  complainant  the  legal  title  to 
that  portion  of  the  land  allotted  to  him  on  the  partition 
between  him  and  Yarborough. 

The  overruling  of  the  demurrer  to  the  bill,  and  the  final 
decree  on  the  merits,  are  now  assigned  as  error. 

GuNTER  &  Blakey,  for  appellants. 

Thos.  H.  Watts  and  O.  Kyle,  contra. 

BRICKELL,  C.  J.— If  the  bill  is  subject  to  the  objection 
of  blending  legal  and  equitable  defenses  to  the  judgment  at 
law,  it  is  not  thereby  rendered  multifarious.  The  joinder  of 
equitable  and  legal  rights,  although  relief  may  be  prayed  in 
reference  to  each,  does  not  render  a  bill  multifarious,  and 
prevent  the  court  from  taking  cognizance  of  the  equities  and 
enforcing  them. — Carpenter  v.  Hall,  18  Ala.  439. 

The  whole  scope  of  the  bill  is  to  establish  the  parol  parti- 
tion, had  between  Yarborough  in  his  life  and  Avant,  founded 
on  the  consideration  that  Avant  had  more  than  paid  his  share 
of  the  purchase-money  of  the  lands,  and  of  the  expenses  of 
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the  litigation  of  hostile  claims  asserted  to  them ;  and  to 
enjoin  the  judgment  at  law  in  the  real  action,  prosecuted  by 
the  personal  representative  and  heirs  at  law  of  Tarborough, 
for  the  recovery  of  the  part  of  the  lands  allotted  to  him. 
It  is  obvious  that  the  personal  representative  and  heirs  are 
necessary  parties  to  the  bill,  and  that  relief  is  not  sought 
against  either  of  them,  as  to  separate  and  distinct  matters, 
with  which  the  other  may  say  properly  he  is  without  con- 
cern, connection,  or  interest. 

The  parol  partition,  accompanied  by  possession,  not  con- 
tinued so  long  that,  in  a  court  of  law,  the  statute  of  limita- 
tions would  operate  a  bar  to  a  real  action  by  Yarborough,  or 
his  heirs,  in  whom  the  legal  estate  resided,  passed  to 
Avant  a  mere  equitable  title,  of  which  the  court  of  law,  on 
the  trial  of  the  real  action,  could  take  no  notice.  An  equita- 
ble title  only  will  neither  support  nor  bar  a  recovery  in 
ejectment,  or  in  the  corresponding  statutory  real  action. 
1  Brick.  Dig.  627,  §§  33-4.  The  judgment  at  law,  though 
defense  was  made  to  the  action,  and  the  complainant 
attempted  to  show  in  himself  a  legal  title,  is  not  an  obstacle 
to  the  enforcement  of  the  equities  which  the  complainant 
may  have  in  and  to  the  premises.  Judgments  are  conclu- 
sive, and  determine  only  matters  of  which  the  court  render- 
ing them  had  jurisdiction,  and  which  were  capable  of  being 
litigated  and  determined  in  the  actions  in  which  they  may  be 
rendered.  They  are  not  conclusive,  nor  do  they  determine 
matters  lying  without  the  cognizance  of  the  court.  A  court 
of  equity  will  intervene,  and  confirm  a  parol  partition  of 
lands  which  is  founded  on  a  valuable  consideration,  when  it 
is  attended  by  possession. — Hazen  v.  Barrett,  50  Mo.  506 ; 
Freeman  on  Co-Tenancy  and  Partition,  §  402.  The  court 
proceeds  upon  the  sa,me  principle  on  which  bills  of  peace  are 
entertained,  quieting  the  enjoyment  of  equitable  rights, 
establishing  them  by  decree,  and  removing  clouds  from  title. 
The  bill  discloses  a  clear  case  for  equitable  possession.  Nor 
is  there  any  room  for  the  operation  of  the  statute  of  frauds. 
The  agreement  between  the  parties  has  been  wholly  executed, 
save  as  to  conveyance  of  title.  Possession  was  taken  under 
the  agreement,  and  the  purchase-money  fully  paid.  Thus, 
by  the  very  words  of  the  statute,  the  agreement  is  excepted 
from  its  operation. 

Whether  the  sale  and  conveyance  of  the  lands,  made  by 
Mrs.  Bishop,  to  Yarborough  and  Avant,  was  void,  because 
they  were  then  held  adversely,  we  shall  not  inquire.  If  that 
be  true,  the  equity  of  the  complainant  is  not  involved  in,  nor 
does  it  depend  upon,  the  validity  of  that  transaction.  From 
it  he  can  derive  no   aid  in  supporting  his  claim.    That 
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depends  wholly  upon  the  subsequent  agreement  between  him 
and  Tarborough.  The  test  by  which  to  ascertain  whether  a 
contract,  assailed  as  illegal,  is  capable  of  enforcement,  is, 
whether  the  plaintiff  requires  the  aid  of  the  illegal  transac- 
tion to  support  his  case.  When  his  rights  can  be  established 
without  the  aid  of  the  illegal  transaction,  it  does  not  affect 
them. — Gunttr  v.  Leckey,  30  Ala.  591 ;  Walker  v.  Gregory,  36 
Ala.  180. 

But  a  sale  and  conveyance  of  lands,  adversely  held,  is  void 
only  as  to  the  third  persons  having  rights  and  interests 
which  may  be  prejudiced.  As  between  the  parties,  and  as  to 
all  others  than  such  persons,  it  is  valid  and  operative. — Har- 
vey V.  Doe,  ex  dem.  Carlisle,  23  Ala.  637 ;  Abernathy  v.  Boze- 
man,  24  Ala.  189.  It  was  not  an  objection  to  the  agreement 
between  Yarborough  and  Avant,  or  to  the  parol  partition  in 
execution  of  it,  that  the  sale  and  conveyance  of  the  lands  by 
Mrs.  Bishop  was  void  as  to  the  adverse  possessors  of  the 
lands. 

The  decree  rendered  does  not  affect  the  rights  or  lien  of 
Mrs.  Bishop,  as  a  vendor  of  the  lands.  These  rights  are 
expressly  reserved,  and  the  decree  is  made  subject  to  them. 
Beyond  this  the  court  could  not  go  in  the  present  cause,  to 
which  Mrs.  Bishop  is  not  a  party.  All  the  purposes  of  this 
suit  were  met  when  the  parol  partition  was  confirmed,  and 
the  complainant  clothed  with  the  legal  title  residing  in  the 
heirs  of  Yarborough. 

We  do  not  deem  it  necessary  to  notice  further  the  assign- 
ments of  error.     We  are  of  opinion  they  are  not  well  taken. 

Affirmed. 


Wilkerson  v,  Tillman. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Consideration  of  mortgage  ;  admissibUity  of  parol  evvience. — Under  a  bill 
to  foreclose,  or  to  redeem,  the  consideration  of  the  mortgage  debt  is  open  to 
inquiry  ;  parol  evidence  will  be  received,  to  show  a  want  of  consideration,  or 
the  failure  or  illegality  of  the  consideration  ;  also,  to  establish  a  considera- 
tion of  the  same  kind,  not  inconsistent  with  that  which  is  expressed.  But, 
the  mortgage  being  a  security  only  for  the  debt  which  was  in  the  contempla- 
tion of  the  parties  when  it  was  executed,  parol  evidence  can  not  be  received 
fo  show  that  it  was  intended  to  secure  other  debts,  equally  meritorious,  then 
existing  between  them,  unless  under  a  bill  to  reform  on  the  ground  of  fraud 
or  mistake. 

2.  Same. — The  consideration  of  the  mortgage  and  secured  note,  as  therein 
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recited,  being  a  debt  for  advances  made  and  to  be  made,  to  enable  the  mort- 
gagors to  make  a  crop  ;  and  it  being  shown,  in  defense  of  a  bill  to  foreclose, 
that  the  advances  made  during  the  current  year  were  less  than  the  amount 
specified,  and  had  been  paid  ;  it  is  competent  for  the  mortgagee  to  show,  by 
parol,  that  a  pre-existing  debt,  for  advances  made  during  the  preceding  year, 
was  also  included  in  the  secured  note  and  mortgage. 

Appeal  from  the  Chancery  Court  of  Kussell. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  27th  August,  1879,  by- 
William  L.  Tillman,  against  Shird  Wilkerson  and  his  wife  ; 
and  sought  to  foreclose  a  mortgage  on  a  tract  of  land,  with 
other  property,  executed  to  the  complainant  by  the  said 
defendants,  a  copy  of  which  was  made  an  exhibit  to  the  bill. 
The  note  which  the  mortgage  was  given  to  secure,  as  shown 
by  the  exhibit  to  the  bill,  was  dated  "January,  1874,"  signed 
by  said  Wilkerson  and  wife,  attested  by  two  witnesses,  and 
in  these  words :  "On  the  first  day  of  October,  we  promise  to 
pay  to  W.  L.  Tillman,  or  bearer,  six  hundred  and  eight 
dollars,  for  provisions  ;  hereby  declaring  that  said  provisions 
were  obtained  from  W.  L.  Tillman  to  enable  us  to  make  a 
crop  and  support  our  families,  and  without  such  advances  it 
would  be  impossible  for  us  to  make  a  crop.  It  is  agreed, 
that  the  entire  crop  of  1874  shall  be  a  lien  and  bound  for  the 
payment  of  the  within  amount,  with  all  costs  and  fees  for 
collecting ;  and  it  is  further  agreed,  that  if  said  amount  is  not 
paid  at  maturity,  W.  L.  Tillman  or  bearer  shall  take  charge 
of  said  property  and  crop,  and  sell  at  public  outcry  for  cash ; 
and  we  further  declare  all  of  said  property  unincumbered, 
waiving  all  exemptions  of  property  by  law,  for  value  received." 
The  mortgage  itself  contained  the  following  recitals  and  pro- 
visions :  "Know  all  men  by  these  presents,  that  the  note  of 
even  date  herewith,  to  W.  L.  Tillman  or  bearer,  for  the  sum 
of  $608,  due  on  the  1st  day  of  October,  1874,  was  given  for 
advances  in  necessary  provisions,  horses,  mules,  farming 
implements,  and  in  money  to  purchase  the  same,  obtained 
by  us  from  W.  L.  Tillman,  bona  fide,  for  the  purpose  of  making 
a  crop,  and  that  without  such  advances  it  would  not  be  in 
our  power  to  procure  the  necessary  teams,  provisions,  and 
farming  utensils  to  make  a  crop.  And  we  also  hereby  declare, 
that  said  advances,  or  the  amount  thereof,  shall  be  a  lien  on 
our  entire  crop  grown  on  our  plantation  in  Russell  county, 
Alabama,  this  year,  to  make  which  they  were  procured,  and 
on  the  stock  furnished,  or  which  we  may  buy  with  the  money 
so  advanced.  In  consideration  of  said  advances,  and  to 
further  secure  the  payment  of  the  note  above  specified,  we  do 
hereby  grant,  bargain,  sell  and  convey  to  the  said  W.  L.  Till- 
man the  following  described  property,"  specifying  the  entire 
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crop  of  com,  cotton,  <fec.,  horses  and  mules,  and  a  tract  of 
land  particularly  described ;  authorizing  the  mortgagee  to 
take  possession  and  sell,  if  the  note  was  not  paid  at  maturity. 
"Upon  this  condition,  nevertheless,  that  if  said  note  is  paid 
at  maturity,  this  conveyance  is  to  be  void.  And  it  is  further 
agreed,  that  if  said  W.  L.  Tillman  shall  advance  to  the  said 
S.  Wilkerson  and  Ellen  Wilkerson,  during  the  present  year, 
any  money  or  provisions  over  and  above  the  amount  of  said 
note,  this  instrument  shall  also  stand  as  security  for  the  same, 
as  fully  as  if  included  in  said  note." 

The  bill  alleged  that,  at  the  time  this  note  and  mortgage 
were  given,  the  defendants  were  indebted  to  the  complainant, 
on  account  of  advances  made  during  the  preceding  year,  the 
balance  due  being  about  $441,  which  was  secured  by  the 
defendants'  note  and  mortgage  of  former  date  ;  that  "although 
not  so  expressed  on  the  face  of  said  new  note  and  mortgage, 
still  it  was  the  hona  fide  agreement,  understanding  and  inten- 
tion, both  of  said  defendants  and  complainant,  before  and  at 
the  time  of  the  execution  of  the  same  as  aforesaid,  that  said 
pre-existing  debt  of  1873,  $441,  should  be  included  therein, 
as  well  as  the  amount  intended  for  future  advances,  $167, 
and  that  both  amounts  should  constitute  the  aggregate  sum 
therein  expressed,  $608  ;"  that  the  old  note  and  mortgage 
were  thereupon  "considered  as  cancelled,"  and  were  indorsed 
Heneived,  but,  by  some  oversight,  were  not  surrendered  and 
cancelled  in  fact ;  that  the  amount  advanced  under  the  new 
note  and  mortgage  largely  exceeded  $167,  the  sum  agreed  to 
be  advanced  ;  and  that  the  payments  made  by  the  defendants, 
after  satisfying  the  old  debt,  left  a  balance  of  $81.81  to  be 
credited  on  the  note  and  mortgage  sought  to  be  foreclosed, 
and  which  was  so  credited.  The  answers  denied  this  alleged 
agreement  as  to  the  former  indebtedness,  and  alleged  that 
the  advances  made  under  the  note  and  mortgage  sought  to 
be  foreclosed  had  been  fully  repaid ;  and  they  demurred  to 
the  bill,  assigning  the  following  as  grounds  of  demurrer  :  "1. 
Complainant  seeks  to  recover  on  a  contract  different  from, 
and  inconsistent  with,  the  written  contract  and  mortgage 
sued  on  and  shown  by  the  exhibit  to  the  bill,  without  seek- 
ing to  reform  that  mortgage,  or  alleging  any  fraud  or  mistake 
in  its  execution.  2.  The  mortgage  sought  to  be  foreclosed 
shows  on  its  face  that  it  was  given  for  advances  to  make  a 
crop  for  the  year  1874 ;  and  yet  the  complainant,  without 
asking  to  reform  said  mortgage,  or  alleging  any  fraud  or 
mistake  in  its  execution,  seeks  to  recover  an  amount  of  over 
$400  due  by  a  mortgage  made  in  1873,  which  is  still  in  his 
hands,  and  which,  as  he  alleges,  was,  by  a  parol  contract  with 
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one  of  the  defendants,  included  in  the  said  mortgage  sought 
to  be  foreclosed." 

The  chancellor  overruled  the  demurrer,  and,  on  final  hear- 
ing on  pleadings  and  proof,  rendered  a  decree  for  the  com- 
plainant, for  the  amount  due  on  the  mortgage  and  secured 
note,  as  ascertained  by  the  register  under  a  reference,  includ- 
ing the  indebtedness  of  the  mortgagees  for  former  advances. 
The  overruling  of  the  demurrer  to  the  bill,  the  final  decree 
on  the  merits,  and  the  overruling  of  the  defendants'  objections 
to  evidence,  are  now  assigned  as  error. 

Geo.  W.  Hooper,  for  appellant,  cited  Chitty  on  Contracts, 
102-05 ;  1  Parsons  on  Contracts,  429  ;  Emery  v.  Chase,  5 
Greenl.  232  ;  Gilpin,  329  ;  1  Johns.  429,506  ;  Gutter  v.  Rey- 
nolds, 8  B.  Mon.  595  ;  Mitchell  v.  Williamson,  6  Indiana,  210  ; 
ClarJcson  v.  Hamvay,  2  P.  W.  203  ;  Peacock  v.  Monk,  1  Vesey, 
sr.  127  ;  7  Bro.  P.  C.  71 ;  2  T.  K  366  ;  Sanderson  v.  Piper,  7 
Scott,  408. 

Ulysses  Lewis,  contra,  cited  and  relied  on  Forsyth  v.  Preer, 
lllges  &  Co.,  62  Ala.  443. 

BRICKELL,  C.  J.— The  original  bill  was  filed  to  foreclose 
a  mortgage  on  lands,  executed  by  the  appellees  on  the  14th 
day  of  February,  1874,  for  the  purpose,  as  recited,  of  secur- 
ing a  promissory  note  of  even  date  therewith,  made  by  the 
mortgagors,  for  the  payment  to  the  mortgagee,  Tillman,  of 
six  hundred  and  eight  dollars,  on  the  ensuing  first  day  of 
October.  It  is  further  recited,  that  the  note  "  was  given  for 
advances  in  necessary  provisions,  horses,  mules,  farming 
implements,  and  in  money  to  purchase  the  same,  obtained 
by  us  from  W.  L.  Tillman,  bona  fide,  for  the  purpose  of  mak- 
ing a  crop  ;"  and  it  is  declared,  "  that  said  advances,  or  the 
amount  thereof,  shall  be  a  lien  on  our  entire  crop  grown  on 
our  entire  plantation  in  Russell  county,  Alabama,  this  year, 
to  make  which  they  were  procured,  and  on  the  stock  fur- 
nished, or  which  we  may  buy  with  the  money  so  advanced." 
The  note,  dated  January,  1874,  recites,  as  its  consideration, 
provisions,  and  declares  such  provisions  were  obtained  from 
W.  L.  Tillman,  "  to  enable  us  to  make  a  crop  and  supply  our 
families,  and  without  such  advances  it  would  be  impossible 
for  us  to  make  a  crop." 

The  defense  is,  that  the  note  and  mortgage  were  given  as 
a  security  for  advances  to  be  made  to  the  mortgagors  (who 
were  husband  and  wife),  to  enable  them  to  make  a  crop,  and 
to  supply  their  family  during  the  year  1874 ;  that  advances 
to  the  amount  less  than  that  specified  in  the  note  and  mort- 
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gage  were  made,  and  that  full  payment  of  them  had  been 
made.  The  mortgagee  claims,  that  the  consideration  of  the 
note  was  not  wholly  and  exclusively  advances,  but  a  pre- 
existing debt,  contracted  for  former  advances,  which  was 
included  in  the  amount  expressed  in  the  note  and  mortgage. 
Whether  this  fact  can  be  proved  by  parol,  is  the  material 
point  of  controversy. 

The  point  was  not  involved,  nor  was  it  considered,  as  is 
insisted  by  the  counsel  for  the  appellee,  in  Forsyth  v.  Freer, 
62  Ala.  443.  There,  a  promissory  note  was  given  for  an 
aggregate  sum,  not  reciting  a  particular  consideration  ;  and 
a  mortgage,  merely  describing  it,  was  taken  to  secure  its  pay- 
ment. The  consideration  of  the  note  was  shown  to  be  a 
pre-existing  debt,  and  a  sum  intended  to  cover  future 
advances,  which  it  was  contemplated  the  mortgagees  would 
make,  and  which  they  in  fact  made  the  mortgagors.  The 
mortgage  was  declared  a  valid  security,  not  only  for  the  pre- 
existing debt,  but  also  for  the  subsequent  advances. 

Upon  a  bill  to  foreclose,  or  to  redeem,  the  consideration  of 
the  mortgage  debt  is  open  to  inquiry.  Parol  evidence  will 
be  received,  to  show  a  want,  or  failure,  or  illegality  of  con- 
sideration. It  is  also  admissible,  to  establish  a  considera- 
tion of  the  same  kind,  and  not  inconsistent  with  that  which 
may  be  expressed  in  the  mortgage,  or  in  the  evidence  of  the 
debt  when  that  is  in  writing.  AH  contracts  in  writing,  for 
the  payment  of  money,  import  a  valuable  consideration  ;  and 
if  they  are  silent  as  to  the  particular  consideration,  proof  of 
any  valuable  consideration  may  be  made  by  parol,  without 
infringing  the  rule  that  written  shall  not  be  varied,  altered, 
or  added  to,  by  parol  evidence.  The  proof  of  the  real  con- 
sideration— that  it  was  not  only  an  existing  debt,  but  future 
advances — in  the  case  referred  to,  was  merely  proof  the  par- 
ticular consideration,  none  being  recited,  and  was  not  in  con^ 
tradiction  of,  or  inconsistent  with,  the  recital  of  a  particular 
consideration.  General  recitals  ot  consideration,  in  con- 
tracts, or  conveyances  of  any  kind,  are  not  conclusive,  and  it 
is  well  settled  that  they  are  open  to  explanation  by  parol 
evidence.— 2  Whart.  Ev.,  §  1040. 

There  can  be  no  question,  now,  that  the  consideration 
clause  in  a  deed  is  open  to  the  utmost  latitude  of  inquiry, 
whether  it  is  general  or  special  in  its  recitals.  The  only  lim- 
itation, which  the  authorities  in  this  court  have  fixed,  is,  that 
the  consideration  shall  not  be  altered  in  character — that  the 
consideration  proved,  shall  not  be  inconsistent  with  that 
recited.  There  may  be  a  seeming  difference  of  opinion,  as  to 
what  is,  or  is  not,  inconsistent  with  the  recitals  of  the  deed ; 
some  cases  indicating  that  the  recital  of  a  particular,  nega- 
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tives  the  existence  of  any  other  consideration,  though  it  may 
be  of  the  same  character.  The  cases  more  especially 
directed  to  the  point  now  under  consideration,  hold  that,  as 
the  recital  of  the  true,  or  of  the  whole  consideration,  is  not 
essential  to  the  validity  of  the  deed,  it  is  presumable  that 
but  little  attention  was  given  to  its  recitals  in  this  respect ; 
and  that  when  the  ends  of  justice  require  it,  the  true  or  the 
whole  consideration  mav  be  proved  by  parol. — Eckles  v, 
Broivn,  26  Ala.  563  ;  Thomas  v.  Barker,  37  Ala.  392  ;  McGehee 
V.  Bump,  lb.  651 ;  Henry  v.  3Iurphy,  54  Ala.  255. 

In  McGehee  v.  Bump,  supra,  it  was  said:  "The  decided 
weight  of  the  modern  authorities,  as  our  after  citations  will 
show,  is,  that  the  consideration  clause  of  a  deed  is  open  to 
the  influence  of  parol  proof,  except  for  two  purposes;  first, 
it  is  not  permissible  for  a  party  to  prove  a  different  consid- 
eration, if  such  change  vary  the  legal  effect  of  the  instru-^ 
ment ;  and  second,  the  grantor  in  a  deed,  who  acknowledges 
the  receipt  of  payment  of  the  consideration,  will  not  be 
allowed,  by  disproving  the  fact,  to  establish  a  resulting  trust 
in  himself." 

The  argument  of  the  appellant's  counsel  is,  that  the  parol 
evidence  is  addressed,  not  solely  to  an  explanation  of  the 
consideration  of  the  note  and  mortgage,  but  that  its  real 
effect  is  to  convert  the  mortgage  from  a  security  for  the  debt 
particularly  expressed  in  it,  into  a  security  for  another  and 
different  debt.  The  mortgage  is  a  security  for  no  other  debt, 
than  that  which  was  in  contemplation  of  the  parties  when  it 
was  executed.  There  may  be  other  existing  debts,  of  equal 
meritorious  consideration  ;  but,  if  the  parties  did  not  intend 
the  security  of  the  mortgage  to  attach,  it  can  not  be  extended 
to  them  ;  nor  could  it  be  competent  to  show,  by  parol,  that 
it  was  intended  to  embrace  them,  unless,  on  a  bill  to  reform, 
it  could  be  shown  that  their  omission  was  by  mistake  or 
fraud.  The  evidence  here,  however,  is  intended  to  show  that 
there  was  but  one  debt,  of  which  the  note  described  in  the 
mortgage  was  the  evidence,  and  that  the  consideration  of  the 
note  was  not  only  present  and  future  advances,  but  also  a 
pre-existing  debt.  There  is  no  effort  to  attach  the  security 
to  any  other  debt  than  that  expressed,  but  to  show  a  larger 
valuable  consideration  for  the  note,  than  advances  present 
or  future — a  pre-existing  debt.  It  is  simply  shown  that  there 
was  another  consideration  for  the  note  and  mortgage,  than 
that  expressed,  of  the  same  kind,  and  as  capable  of  support- 
ing it.  The  legal  effect  and  operation  of  the  mortgage  is 
not  varied,  nor  ai  e  the  relations  of  the  parties  changed. 

The  evidence  showing  that  the  mortgagors  had  made  pay- 
ments, equal  to  the  advances  received,  they  asserted  and 
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claimed  an  extinguishment  of  the  mortgage  security.  The 
answer  is,  that  the  advances  have  been  paid,  but  the  mort- 
gage debt  is  not  extinguished.  Its  consideration  was  not 
only  the  advances,  but  a  pre-existing  debt  of  a  particular 
amount.  The  parol  evidence  was  admissible ;  and  we  con- 
cur in  the  finding  of  the  chancellor,  that  it  shows  satisfac- 
torily that  the  consideration  of  the  note  and  mortgage  was 
not  only  advances,  but  the  pre-existing  debt,  the  validity  of 
which  is  undisputed. 
Affirmed. 


Broda  v,  Greenwald. 

Bill  in  Equity  for  Injunction  of  Judgment  at  Law,  and  Settle-' 
ment  of  Partnership  Accounts. 

1.  EquUable  rdief  against  judgment  at  law.  on  ground  of  surprise,  accident, 
mistuke,  or  fraud. — When  a  defendant  in  a  judgment  at  law  asks  equitable 
relief  against  it,  on  the  ground  that  he  had  a  valid  legal  defense,  and  was  pre- 
vented from  successfully  asserting  it  by  surprise,  accident,  mistake  or  fraud, 
he  must  also  negative  all  negligence  or  other  fault  on  his  own  part  ;  and  the 
neglect,  inattention,  or  mistaken  advice  of  his  attorney,  is,  in  law,  considered 
his  own  fault,  and  debars  him  from  relief. 

2.  Action  at  law  between  partners.  —One  partner  cannot  maintain  an  action 
at  law  against  the  other,  on  any  claim  originating  in  their  partnership  deal- 
ings, until  there  has  been  a  settlement  of  the  partnership  accounts,  and  a  bal- 
ance ascertained  to  be  duo  from  one  to  the  other. 

3.  ConclusiMness  of  judgment ;  re- statement  of  partnership  accounts. — t)n  a 
statement  of  the  partnership  accounts  by  a  third  person,  by  agreement  be- 
tween the  partners,  a  balance  being  ascertained  to  be  due  from  one  to  the 
other,  on  which  an  action  at  law  was  brought,  and  a  judgment  recovered  ;  the 
defendant  in  the  judgment  cannot  maintain  a  bill  in  equity  to  surcharge  and 
falsify  the  accounts  as  stated,  unless  he  first  shows  good  cause  for  setting  aside 
the  judgment. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  18th  June,  1878,  by 
Jacob  Broda,  against  Moses  Greenwald ;  and  sought  a  re- 
statement of  the  accounts  of  a  late  partnership  existing 
between  the  parties,  and  an  injunction  of  a  judgment  at  law 
which  the  defendant  had  obtained  against  the  complainant, 
for  a  balance  ascertained  to  be  due  on  a  settlement  of  their 
accounts  as  stated  by  one  Gassenheimer.  The  partnership 
between  the  parties,  as  the  bill  alleged,  was  formed  on  the 
28th  August,  1874,  and  continued  until  January,  187G,  when 
it  was  dissolved  by  mutual  consent,  the  defendant  selling  out 
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his  interest  in  the  business  and  stock  of  goods  to  one  Marx. 
On  the  dissolution  of  the  partnership,  "  a  stated  account  be- 
tween complainant  and  said  defendant  became  necessary, 
and  was  taken,  and  said  partnership  was  closed  and  settled." 
On  this  statement,  "the  stating  of  the  account,  and  the  cal- 
culations, were  principally  made  by  said  defendant  and  Marx, 
and  no  original  or  copy  was  preserved,  so  far  as  complainant 
knows  and  believes  ;  and  in  the  stating  of  said  account,  and 
striking  a  balance,  the  whole  interest  of  said  defendant  in 
said  firm  was  ascertained  to  be  $1,951.89,"  which  sum  was 
then  and  there  paid  to  him  by  complainant  in  full  settlement 
of  their  partnership  transactions.  "  A  short  time  thereafter, 
defendant  came  into  the  store,  and  claimed  that  there  was  a 
mistake,  and  that  something  was  due  him.  Complainant 
thereupon  said  to  him,  in  substance,  '  There  are  the  books,  go 
and  satisfy  yourself.'  Said  defendant,  at  one  time,  brought 
with  him  one  Gassenheimer  ;  and  after  some  little  conversa- 
tion, and  a  very  superficial  examination  of  the  books,  said 
Gassenheimer  professed  to  find  out  a  mistake  as  to  the  mat- 
ter of  the  payment  to  complainant  of  the  sum  put  into  the 
firm  by  him,  over  and  above  that  put  in  by  the  defendant, 
estimating  the  same  at  $97.50,  or  $100,  to  the  effect  that  com- 
plainant ought  not  to  have  been  paid  by  said  firm  one  half  of 
said  overplus,  or  some  such  pretext.  The  matter  so  con- 
tinued, until  said  Greenwald  commenced  suit  against  com- 
plainant, before  J.  H.  Swearingen,  notary  public  and  justice 
of  the  peace,  to  recover  $100  on  account  stated,  under  pre- 
tense that  complainant  had  agreed  to  submit  to,  and  to  be 
bound  by,  such  statement  as  the  said  Gassenheimer  should 
make ;  whereas  complainant  had  made  no  such  agreement. 
On  Thursday,  the  17th  February,  1876,  a  judgment  was  ren- 
dered by  said  justice,  for  $100,  besides  costs ;  from  which 
judgment  complainant  prayed  and  obtained  an  appeal  to  the 
Circuit  Court  of  said  county,  but  the  papers  were  not  returned 
into  said  court  until  the  9th  May,  1877,  although  notice 
was  given  said  Greenwald  when  said  appeal  was  taken." 

As  to  the  proceedings  in  the  Circuit  Couf  t,  and  the  grounds 
on  which  the  complainant  sought  equitable  relief  against  the 
judgment  there  rendered,  the  bill  contained  the  following 
allegations  :  "On  the  21st  May,  1878,  a  judgment  by  default 
was  rendered  in  said  Circuit  Court,  in  favor  of  said  Green- 
wald, and  against  complainant  and  the  sureties  on  his  appeal 
bond,  for  $o7.44,  besides  costs,  upon  the  evidence  of  said 
Gassenheimer ;  which  judgment  was  rendered  in  the  absence 
of  your  orator  and  his  attorney.  A  few  moments  after  the 
taking  of  said  judgment,  complainant  informed  the  presiding 
judge  that  he  had  a  good  and  substantial  defense,  and  attorn 
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neys  engaged  to  present  and  make  good  his  defense  ;  and 
then  went  immediately  to  the  residence  of  his  resident 
attorney,  who  was  at  home,  sick,  and  unable  to  attend  to 
business  properly.  On  the  same  day,  or  the  next  day,  affi- 
davit for  a  new  trial  was  made  by  complainant,  and  subse- 
quently an  affidavit  of  his  attorney,  and  a  motion  entered 
asking  the  court  to  set  aside  said  judgment,  and  to  reinstate 
the  cause  on  the  docket,  on  divers  grounds  therein  set  forth. 
The  presiding  judge  refused  to  grant  said  motion,  otherwise 
than  by  requiring  your  orator  to  pay  all  the  costs  of  the 
cause,  and  to  pay  $5.00  to  plaintiff's  attorney  within  ten  days, 
and  to  admit  as  evidence,  upon  another  trial,  that  said 
Greenwald,  who  was  said  to  reside  in  New  York,  would 
swear  the  same  as  said  Gassenheimer  had  sworn,  as  more  fully 
shown  by  the  said  judgment,  motion,  and  proceedings  there- 
on," &c.  "Complainant  declined  to  accept  the  new  trial 
upon  the  conditions  imposed,  for  reasons  shGwn  in  this  bill. 
Complainant  states,  that  said  judgment  in  said  Circuit  Court 
was  without  any  negligence  or  default  on  his  part,  and  as  is 
set  forth  in  effect  in  said  affidavits  on  file  in  said  court ;  that 
he  engaged  Mr.  Lindsay,  an  attorney  learned  in  the  law,  to 
defend  him  before  the  justice's  court,  and  was  present,  with 
his  said  attorney,  when  said  judgment  was  rendered  against 
him  by  said  justice ;  that  his  said  attorney  advised  him  to 
take  said  appeal,  and  was  never  discharged  by  him,  and  he 
had  a  right  to  expect  and  did  expect  his  services  in  said 
cause  in  the  Circuit  Court.  In  May,  1877,  your  orator  en- 
gaged the  services  of  Geo.  W.  Gunn,  another  attorney,  to 
aid  in  conducting  his  defense  in  said  court,  who  promised 
faithfully  so  to  do  ;  and  during  the  term  of  the  court  at 
which  said  judgment  was  rendered,  and  before  its  rendition, 
he  called  the  attention  of  his  said  attorney  last  engaged,  two 
or  three  different  times,  to  said  cause.  Said  Gunn  had  been 
sick — in  fact,  very  ill — since  about  the  20th  March,  and  un- 
able to  attend  to  business,  though  able  to  walk  about,  and 
go  to  the  court-house  ;  and  he  promised  to  attend  to  the 
same,  and  said  that  his  state  of  health  would  not  admit  of 
his  trying  said  cause,  but  that  he  was  informed  and  believed 
that,  on  account  of  his  sickness,  his  cases  were  or  would  be 
continued,  and  it  was  so  understood  orally.  Complainant 
verily  believed  that  his  said  attorney  had  entered  his  name 
in  defense  of  said  cause,  and  had  done  whatever  was  neces- 
sary to  secure  his  defense,  and  a  continuance  of  said  cause  ; 
in  consequence  of  which,  your  orator  did  not  deem  it  nec- 
essary to  attend  court  in  person.  The  complaint  in  said 
cause,  as  shown  by  the  clerk's  indorsement,  was  not  filed 
until  the  day  on  which  said  judgment  was  rendered  ;  and, 
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from  said  Gunn's  sickness,  his  name  was  not  entered  in  de- 
fense." The  bill  further  alleged,  that  said  judgment  was 
unjust ;  that  complainant  had  already  overpaid  said  Green- 
wald,  on  account  of  his  interest  in  said  partnership,  speci- 
fying the  particular  errors  in  the  account  as  stated  between 
them  ;  that  Greenwald  was  a  non-resident,  and  was  insolvent ; 
and  that  complainant  had  never  assented  to  be  bound  by 
any  statement  of  the  accounts  by  Gassenheimer.  He  further 
prayed  a  re-statement  of  the  partnership  accounts,  an  in- 
junction of  the. judgment  at  law,  and  general  relief. 

The  chancellor  sustained  a  demurrer  to  the  bill,  and  dis- 
missed it  for  want  of  equity  ;  and  his  decree  is  now  assigned 
as  error. 

Geo.  W.  Gunn,  W.  J.  Samfo^,  Jno.  M.  Chilton,  and  J.  C. 
Meadors,  for  appellant. 

W.  H.  Baenes  &  Son,  contra. 

STONE,  J. — When  appeal  is  made  to  the  Chancery  Courty 
by  a  defendant  in  a  judgment  at  law,  to  be  relieved  therefrom, 
on  the  ground  that  he  had  a  valid  legal  defense  to  the  claim, 
he  must  show  not  only  that  he  had  such  defense,  and  was 
prevented  from  making  it  by  surprise,  accident,  mistake  or 
fraud,  but  he  must,  in  addition  to  that,  show  that  the  pre- 
vention was  without  fault  on  his  part.  If  he  lost  the  op- 
portunity of  making  his  defense,  by  the  neglect,  inattention 
or  mistaken  counsel  of  his  own  attorney,  without  any  fraud 
or  unfairness  of  the  adverse  party,  it  is,  in  law,  as  between 
him  and  the  adverse  party,  the  same  thing  as  if  he  had  lost 
it  by  his  own  neglect,  inattention,  or  fault. — Ex  parte  Walker, 
54  Ala.  577  ;  Howell  v.  Motes,  lb.  1 ;  Walker  v.  Tyson,  52  Ala. 
593  ;  McBroom  v.  Sommerville,  2  Stew.  515 ;  Pharr  v.  Rey- 
nolds, 3  Ala.  521 ;  Stinnett  v.  Br.  Bank,  9  Ala.  120  ;  Shields  v. 
Burns,  31  Ala.  535  ;  Ex  parte  North,  49  Ala.  385  ;  1  Brick. 
Dig.  666,  §  376.  As  a  bill  to  obtain  a  re-trial  of  the  matters 
of  defense  set  up  against  the  account  stated,  on  which  the 
judgment  at  law  was  recovered,  the  averments  of  excuse  for 
failing  to  defend  are  fatally  defective. 

The  bill  avers,  that  complainant  and  defendant  had  been 
partners  in  merchandise  ;  that  they  dissolved  by  Greenwald 
selling  his  interest  to  another  ;  that  a  statement  of  accounts 
was  made,  showing  a  specified  sum  of  money  due  from 
Broda  to  Greenwald,  which  was  paid  by  the  former  to  the 
latter  ;  that  subsequently  Greenwald  claimed  there  had  been 
an  error  in  the  settlement,  to  his  prejudice ;  that  he  brought 
one  Gassenheimer  with  him,  and  the  two  made  some  exam- 
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ination  of  the  books,  whereupon  both  Greenwald  and  Gas- 
senheimer  claimed  that  about  one  hundred  dollars  was  due 
from  complainant  to  Greenwald.  This  alleged  unpaid  bal- 
ance was  the  foundation  of  the  suit  and  recovery,  first,  be- 
fore the  justice,  and  afterwards  in  the  Circuit  Court.  The 
bill  then  proceeds  to  state,  that  Greenwald  pretended  and 
claimed  there  had  been  an  agreement  between  complainant 
and  himself  that  the  matter  of  account  and  settlement  should 
be  referred  to  Gassenheimer,  and  that  they  would  settle  ac- 
cording to  his  calculations  and  conclusion.  Complainant 
denied  making  such  agreement ;  denied  the  correctness  of 
Gassenheimer's  calculations ;  denied  that  he  owed  Green- 
wald anything,  and  set  forth  several  alleged  errors  in  the  ac- 
count, which,  he  charges,  show  that  he  overpaid  Greenwald, 
and  brought  the  latter  in  debt  to  him. 

It  is  settled  law,  that  one  partner  cannot  sue  the  other  at 
law,  on  any  claim  originating  in  their  partnership  dealings, 
unless  there  has  been  a  settlement  of  partnership  accounts, 
and  an  ascertained  balance  due  from  one  to  the  other. — 2 
Brick.  Dig.  309,  §§  138,  143  ;  Morrow  v.  Riley,  15  Ala.  710. 
The  only  theory,  on  which  the  suit  and  recovery  at  law  could 
be  maintained,  was,  and  is,  that  there  had  been  such  settle- 
ment, and  balance  ascertained.  That  theory,  when  applied 
to  this  case,  implies  and  means,  that  Broda  and  Greenwald 
had  agreed  to  leave  the  re-statement  of  the  account  to  Gas- 
senheimer, and  that  he  had  re-stated  it,  and  ascertained  a 
balance  due  to  Greenwald.  These  facts  had  to  be  shown  by 
Greenwald,  to  maintain  his  action,  and  without  them  he  had 
no  standing  in  a  court  of  law.  The  judgment  he  recovered 
must  be  treated  as  establishing  these  facts,  as  against  Broda. 
That  judgment  stands,  and,  as  we  have  shown  above,  cannot 
be  set  aside,  or  avoided,  in  this  proceeding.  It  being  thus 
shown  that,  for  the  purposes  of  this  suit,  Broda  and  Green- 
wald did  agree  that  Gassenheimer  should  restate  the  account 
and  settlement  between  them,  and  they  would  abide  by  the 
result,  each  is  bound  by  it,  and  will  not  be  heard  to  gainsay 
it,  while  that  judgment  stands.  The  present  bill,  to  sur- 
charge and  falsify  the  account,  cannot  be  maintained,  unless 
the  judgment  could  be  first  set  aside. 

Affirmed. 
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Carmicliael  v.  Hays. 

Motion  for   Summary   Judgment   against    Tax-Collector   and 
Sureties  on  his  Official  Bond. 

1.  Statutes  omitted  from  Code .  — A  general  statute  of  a  public  nature,  in 
force  when  the  Code  of  1876  was  adopted  and  promulgated,  and  not  embraced 
therein,  was  repealed  by  virtue  of  such  omission  and  the  laws  providing  for 
the  preparation,  revision,  adoption  and  promulgation  of  that  Code  ;  and  such 
omitted  statute  could  not  again  become  operative,  without  a  legislative  re- 
enactment  in  accordance  with  constitutional  requirements. 

2.  Summaiy  proceeding  against  tax-collector  and  sureties. — The  summary 
remedy,  bj'  notice  and  motion,  against  a  defaulting  tax-collector  and  the  sure- 
ties on  his  official  bond,  as  contained  in  the  Revised  Code  of  1837  c§§  3059-60)^ 
having  been  omitted  from  the  Code  of  1876,  and  not  having  been  since  re- 
enacted  as  a  law,  is  no  longer  of  force. 

Appeal  from  the  Circuit  Court  of  Chilton. 
Tried  before  the  Hon.  John  Henderson. 

H.  C.  Tompkins,  Attorney-General,  for  the  appellant. — Sec- 
tions 3059-60  of  the  Revised  Code,  under  which  this  proceed- 
ing was  instituted,  was,  by  some  oversight,  omitted  from  the 
Code  of  1876 ;  and  the  only  question  presented  by  the  record 
is,  whether  they  were  thereby  repealed.  The  Code  of  1876 
was  presented  to  the  General  Assembly  at  the  session  of 
1876-7,  and  was  adopted  by  the  act  approved  February  2d, 
1877. — See  Code,  p.  3.  There  is  nothing  in  that  act  repeal- 
ing any  statutes  omitted  from  the  Code  ;  but  the  10th  sec-' 
tion  of  the  Code  itself,  as  reported  and  adopted,  provided 
that,  subject  to  certain  exceptions,  all  statutes  of  a  general, 
public,  and  permanent  nature,  not  therein  included,  should 
be  repealed ;  and  it  is  conceded  that  sections  3059-60  of  the 
Revised  Code  do  not  come  within  the  exceptions.  But  the 
said  act  of  February  2d,  adopting  the  Code,  provided  that  it 
should  not  become  .operative  until  the  expiration  of  thirty 
days  after  the  governor's  proclamation  announcing  its  publi- 
cation ;  and  this  proclamation  was  not  made  until  December, 
1877.  Therefore,  until  some  time  in  January,  1878,  said  sec- 
tion (10)  had  no  force  or  effect,  and  sections  3059-60  of  the 
Revised  Code  continued  in  full  force  and  effect  until  that 
time.  But,  in  the  meantime,  on  the  3d  February,  1877,  the 
General  Assembly  passed  another  act,  requiring  the  commis- 
sioners to  supervise  the  publication  of  the  Code,  and  to  in- 
sert in  it,  among  other  things,  "all  laws  of  a  general,  public, 
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and  permanent  nature,  now  in  force,  and  not  incorporated  in 
the  work  as  reported  by  said  commissioners." — See  the 
statute,  pp.  3-4,  Code  of  1876.  These  sections  of  the  Revised 
Code,  as  above  shown,  were  then  of  force  ;  and  it  was  the 
duty  of  the  commissioners,  as  expressly  directed,  to  incor- 
porate them  into  the  Code.  This  is  the  latest  expression  of 
the  legislative  intention,  and  shows  clearly  that  these  omit- 
ted sections  were  then  in  force,  and  were  intended  to  be  con- 
tinued in  force.  The  mere  failure  of  the  commissioners  to 
perform  their  duty,  cannot  be  allowed  to  thwart  the  legisla- 
tive will,  and  effect  a  repeal  of  valid  laws— that  could  only  be 
done  by  the  General  Assembly  itself,  acting  in  accordance 
with  constitutional  requirements. 

Wm.  a.  Collier,  contra. 

SOMEEYILLE,  J. — This  is  a  summary  motion,  made  by 
the  auditor  of  the  State,  against  Hays,  one  of  the  appellees, 
and  the  sureties  on  his  official  bond  as  tax-collector  of  the 
county  of  Chilton.  It  is  based  on  sections  3059  and  3060  of 
the  Revised  Code  of  1867,  which,  by  inadvertence  or  other- 
wise, were  omitted  from  the  present  Code  of  1876.  The 
question  is  presented  for  our  decision,  whether  such  omission 
operated  as  a  repeal  of  these  sections ;  the  court  below  hav- 
ing dismissed  the  motion,  on  the  ground  that  there  was  no 
law  in  force  authorizing  its  maintenance. 

The  several  statutes,  authorizing  the  revision,  digesting, 
and  promulgation  of  the  public  laws  of  the  State,  and  the 
one  adopting  the  present  Code  of  1876,  are  found  in  the 
Code,  on  pages  1  to  5.  Without  undertaking  to  discuss 
these  statutes,  in  their  various  details,  we  announce  our  sat- 
isfaction with  the  conclusion  reached  on  this  subject  by  this 
court  in  Ulmer  v.  State,  61  Ala.  208,  that  the  omission  of  a 
public  statute  from  the  Code  of  1876,  which  is  of  a  general 
nature,  operated  to  repeal  it  by  virtue  of  the  act  of  February 
2,  1877. — Code,  p.  3.  The  intention  of  the  legislature,  we 
think,  was,  that  the  Code  of  laws  authorized  to  be  prepared 
in  due  form  by  the  commissioners,  examined  by  the  gov- 
ernor, and  reported  to  that  body  for  adoption,  and  which 
was  adopted,  and  again  subjected  to  revision,  and  was  pro- 
mulgated by  the  governor's  proclamation,  to  take  effect  on 
December  9,  1877,  should  contain  aZZ  the  public  statutes  of 
the  State,  and  that  all  others,  not  so  incorporated,  should  be 
considered  as  repealed.  The  law  in  question,  having  been 
repealed  by  the  act  of  February  2,  1877,  adopting  the  pres- 
ent Code,  it  could  not  be  revived,  so  as  to  again  become  a 
law,  without  legislative  re-enactment  in  accordance  with  the 
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forms  prescribed  by  the  constitution ;  and  this  has  never 
been  effected. — See  Bales  v.  State,  63  Ala.  60  ;  Taylor  v.  State, 
62  Ala.  164;  Hoover  v.  State,  59  Ala.  57;  Steele  v.  State^ 
61  Ala.  213 ;  Dane  v.  McArthur,  57  Ala.  448  ;  where  points 
germane  to  the  one  under  consideration  are  discussed^ 
The  judgment  of  the  lower  court  is  affirmed. 


Wright  V.  Smitli. 

Action  on  Promissory  Note,  commenced  by  Attachment.. 

1.  Affidavit  for  attachment ;  when  made. — An  attachment,  when  issued  with^ 
out  the  necessary  statutory  affidavit  (Code,  §§  3255,  3257),  may  be  abated  on 
plea  ;  and  the  affidavit,  though  it  may  be  made  before,  or  at  the  time  the  writ 
is  issued,  cannot  be  supplied  afterwards. 

2.  Same;  before  whom  made. — An  affidavit  for  an  attachment  may  be  made 
before  any  officer  authorized  by  law  to  administet  oaths,  and  it  is  not  neces- 
sary that  it  should  be  made  before  the  officer  by  whom  the  writ  is  issued, 
though  that  is  the  general  practice. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  Mrs.  E,.  D.  Smith,  against  John 
P.  Wright;  was  founded  on  the  defendant's  promissory  note 
for  $150,  dated  the  5th  January,  1877,  and  payable  ten 
months  after  date ;  and  was  commenced  by  original  attach- 
ment, issued  on  the  15th  December,  1877,  by  the  clerk  of  the 
Circuit  Court  of  said  county  of  Macon,  on  an  affidavit  made 
and  subscribed  by  the  plaintiff,  on  the  14th  December,  1877, 
before  the  clerk  of  the  Circuit  Court  of  Bullock  county.  The 
defendant  j&led  three  pleas  in  abatement  ;  the  first  averring 
that  the  attachment  was  issued  without  any  affidavit  as 
required  by  law  ;  the  second,  that  it  was  issued  without  any 
affidavit  (or  affirmation)  made  and  subscribed  before  the 
officer  by  whom  the  writ  was  issued ;  and  the  third,  that  it 
was  issued  without  any  other  affidavit  than  that  made  and 
subscribed  before  the  clerk  of  the  Circuit  Court  of  Bullock, 
which  was  set  out  in  the  plea.  The  judgment-entry  recites, 
that  the  defendant  filed  his  plea  in  abatement,  to  which  the 
court  sustained  a  demurrer  ;  and  issue  being  then  joined  on 
the  plea  of  7ion  est  factum,  there  was  a  verdict  for  the  plaintiff, 
and  judgment  thereon  in  proper  form.  The  judgment  on 
the  demurrer  to  the  plea  (or  pleas)  in  abatement  is  now 
assigned  as  error. 

(^5) 
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W.  C.  Brewer,  for  appellant. 

Abercrombie  &  Graham,  and  J.  A.  Bilbro,  contra. 

BRICKELL,  C.  J. — An  attachment,  issuing  without  the 
affidavit  required  by  law,  is  subject  to  abatement,  on  the 
plea  of  the  defendant. — Jones  v.  Pope,  p  Ala.  154  ;  Kirkman 
V.  Paiton,  19  Ala.  32.  The  statute  is  imperative,  that  the 
affidavit  must  be  made,  prior  to,  or  cotemporaneous  with  the 
issue  of  the  writ — it  cannot  be  made  subsequently,  though,  if 
erroneous  in  form,  it  may  be  amended.  The  definition  of 
an  affidavit,  approved  by  this  court  in  Watts  v.  Womack,  44 
Ala.  607,  is,  "an  oath  in  writing,  sworn  before  some  judge  or 
officer  of  a  court,  or  other  person  legally  authorized  to  admin- 
ister it ;  a  sworn  statement  in  writing."  The  duty  the 
statute  devolves  on  an  officer,  issuing  an  attachment,  is  the 
requisition  of  the  plaintijff,  or  of  his  agent  or  attorney,  of  an 
oath  in  writing,  subscribed  by  the  affiant,  stating  the  amount 
of  the  debt  or  demand,  the  cause  or  ground  for  the  issue  of 
the  writ,  and  a  disavowal  of  a  purpose  to  vex  or  harass  the 
defendant.  When  this  oath  is  made,  and  reduced  to  writing, 
the  statute  is  satisfied,  and  the  right  to  the  issue  of  the  writ 
is  perfected.  The  issue  of  the  writ  is  the  exercise  of  power 
in  its  nature  judicial. — Matthews  v.  Sands,  29  Ala.  138.  The 
purpose  of  the  affidavit  is  to  satisfy  the  conscience  of  the 
officer,  that  a  state  of  facts  exists,  in  which  the  plaintiff  has 
a  right,  and  it  is  his  duty  to  issue  extraordinary  process  for 
the  seizure  of  the  property  of  the  defendant. 

The  statute  is  silent,  as  to  the  officer  before  whom  the 
affidavit  must  be  made ;  though  the  practice  has  been,  and 
it  is  usually  more  convenient,  to  make  it  before  the  officer 
issuing  the  writ.  All  officers,  who  have  authority  to  issue 
the  writ,  have  also  authority  to  take  affidavits,  in  all  cases  in 
which  by  law  they  are  required,  unless  there  be  some  special 
provision  to  the  contrary.  The  precise  point  of  controversy 
now  raised  is,  that  the  affidavit  was  made  before  the  clerk  of 
the  Circuit  Court  of  Bullock  county,  and  the  writ  was  issued 
by  the  clerk  of  the  Circuit  Court  of  Macon  county.  Clerks 
of  the  Circuit  Court  have  a  general  authority  "to  administer 
oaths,  and  take  affidavits,  in  all  cases  in  which  the  authority 
to  administer  such  oath  is  not  confined  to  some  other  officer." 
Code  of  1876,  §  676.  The  statute  does  not  confine,  does  not 
limit  or  restrain  to  the  officer  issuing  an  attachment,  the 
authority  to  take  the  affidavit.  All  its  requisitions  are,  that 
the  affidavit  shall  be  in  writing,  subscribed  by  the  affiant, 
stating,  the  amount  of  the  debt  or  demand,  a  sufficient  cause 
for  the  issue   of  the  writ,  a  negative  of  a  pufpose  to  vex  or 
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harass  the  defendant,  and  shall  have  been  made  on  oath, 
before  an  officer  having  authority  to  administer  it.  Then, 
the  conscience  of  the  officer  is  informed  of  the  right  to,  and 
necessity  for  the  writ,  and  upon  it  he  is  bound  to  act,  as 
fully  bound  as  if  he  had  taken  the  affidavit. 
Affirmed. 


Rogers  v.  Torbert. 

Bill  in  Equity  for  Cancellation  of  Mortgage;  Cross- Bill  for 

Foreclosure. 

1.  Equitable  estate  of  wife ;  how  created. — The  mere  interposition  of  a  trustee, 
in  ft  conveyance  for  the  benefit  of  a  married  woman,  does  not  create  in  her 
an  equitable  estate,  as  distinguished  from  one  that  is  statutory,  unless  there 
are  words  showing  an  intention  to  exclude  the  marital  rights  of  the  husband. 

2.  Mortgage  of  wife's  statutory  estate. — Under  repeated  decisions  of  this 
court,  a  mortgage  executed  by  husband  and  wife,  on  lands  belonging  to  the 
wife's  statutory  estate,  as  security  for  the  debt  of  her  husband,  or  a  third  per- 
son, is  void. 

3.  Parties  to  bill  for  foreclosure. — When  a  mortgage,  and  the  note  secured 
by  it,  are  delivered  up  and  cancelled,  and  a  new  note  and  mortgage  are  executed 
in  their  stead,  but  to  a  different  person,  the  first  mortgagee  is  not  a  necessary 
party  to  a  bill  to  foreclose  the  second  mortgage. 

Appeal  from  the  Chancery  Court  of  Lee. 
Heard  before  the  Hon.  N.  S.  Graham. 

Geo.  D.  &  Geo.'  W.  Hooper,  for  appellant. 

Abercrombie  &  Graham,  contra. 

SOMERVILLE,  J.— The  bill  in  this  case  is  filed  by  the 
appellant,  to  set  aside  and  cancel  a  mortgage  executed  by  her 
and  her  husband,  A.  F.  Rogers,  on  certain  lands  owned  by 
her,  given  to  secure  a  promissory  note  payable  to  one  of  the 
appellees,  E.  A.  Torbert,  which  had  been  executed  by  them 
jointly,  as  co-makers  with  one  John  C.  W.  Rogers,  for  whom 
they  were  sureties.  The  land  is  claimed  by  the  wife  to  be 
her  separate  statutory  estate.  The  defendant  and  mortgagee, 
E.  A.  Torbert,  makes  an  answer,  which  is  prajed  to  be  taken 
in  the  nature  of  a  cross-bill  against  complainant,  and  by 
which  he  seeks  a  foreclosure  of  the  mortgage.  To  this  cross- 
bill the  chancellor  overruled  a  demurrer,  and  this  action  of 
the  court  is  assigned  as  error.     . 
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The  whole  case  turns  on*  the  character  of  the  wife's  estate, 
— whether  it  is  an  equitable,  or  a  statutory  separate  estate. 
The  land  in  controversy  was  purchased  by  the  husband,  at 
register's  sale,  made  under  a  decree  of  the  Chancery  Court, 
and  was  conveyed  to  A.  F.  Rogers  (the  husband)  individually, 
and  to  him  as  trustee  of  Martha  A.  Rogers,  the  appellant. 
The  interest  of  the  wife,  created  by  this  conveyance,  is, 
under  the  decisions  of  this  court,  her  separate  statutory 
estate.  The  mere  intervention  of  a  trustee  does  not  create 
an  equitable  separate  estate,  as  distinguished  from  one  that 
is  statutory,  unless  there  are  words  showing  an  intention  to 
exclude  the  marital  rights  of  the  husband. — Hooks  v.  Brown, 
62  Ala.  258 ;  2  Brick.  Dig.  82,  §169.  Such  being  the  case,  as 
repeatedly  decided,  she  had  no  power  to  mortgage  it  for  the 
purposes  mentioned  in  the  bill. —  Thames  &  Co.  v.  Rembert*s 
Admr,  63  Ala.  561. 

James  M.  Torbert  was  not  a  necessary  party  defendant  to 
the  cross-bill.  The  mortgage  originally  held  by  him  on  the 
land  in  question,  and  the  note  secured  by  it,  are  shown  to 
have  been  cancelled,  the  note  and  mortgage  held  by  E.  A. 
Torbert,  one  of  the  appellees,  having  been  substituted  for 
them.  This  left  the  former  mortgagee  no  interest  in  the  sub- 
ject-matter of  the  cross-bill. — Merritt  v.  Phenix,  48  Ala.  87. 

The  demurrer  to  the  cross-bill  should  have  been  sustained  ; 
and  the  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded. 


Robinson  v,  Bnllock. 

Action  for  Breach  of  Special  Contract. 

1.  Alteration  of  wrUten  contract  by  parol.— Althongh  it  may  be  true  that  a 
liability,  created  or  manifested  by  a  contract  in  -writing,  can  not  be  discharged 
by  a  parol  executory  agreement;  yet  an  executorj'  contract  in  writing,  whether 
under  seal  or  not,  may  be  altered,  modified,  or  rescinded,  by  a  subsequent 
parol  agreement;  and  the  mutual  assent  of  the  parties  to  the  new  agreement  is 
a  sufficient  consideration  to  support  it. 

2.  Charge  requiring  explanation.— A.  charge  requested,  which  requires  ex- 
planation, or  has  a  tendency  to  mislead  the  jurj',  may  be  refused. 

3.  Partial  performance. — The  acceptance  of  part  performance  of  a  contract 
is  not  a  waiver  of  the  right  to  claim  full  performance,  or  to  recover  damages 
for  the  breach  as  to  the  part  not  performed. 

4.  Abstract  charge.  —Charges  requested  must  be  based  on  the  evidence  ; 
and  the  refusal  of  a  charge  requested,  although  it  may  assert  a  correct  legal 
proposition,  will  not  work  a  reversal,  unless  it  affirmatively  appears  that  it 
was  justified  by  the  evidence. 

Vol.  Lxvi. 


1880.]  OF  ALABAMA.  649. 

[Robinson  v.  Bullock.  [ 

5.  Mefimre  of  damages  for  breach  of  contract. — For  the  breach  of  a  contract, 
by  which  defendant  promised  to  supply  wood  and  logs  for  a  saw-mill  erected 
on  her  lands  by  plaintiff,  the  profits  to  be  equally  divided  between  them,  the 
measure  of  damages  is  not  the  amount  which  the  plaintiff  would  have  received, 
but  the  net  profits  he  would  have  realized,  if  the  contract  had  been  fully  per- 
formed . 

6.  Charge  on  part  of  evidence. — When  there  is  a  conflict  in  the  evidence  as 
to  a  material  fact,  a  party  may  ask  a  charge  adapted  to  the  phase  of  the  case 
most  favorable  to  himself  ;  but,  if  he  requests  a  charge  which  ignores  material  . 
facts,  and  requires  additional  or  explanatory  instructions  to  prevent  it   from 
misleading  the  jury,  such  charge  may  properly  be  refused. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  John  L.  Robinson,  against 
Mrs.  Drusilla  A.  Bullock ;  was  commenced  on  the  23d  Octo- 
ber, 1868,  and  sought  to  recover  damages  for  the  defendant's 
alleged  breach  of  a  written  contract,  which  was  in  the  follow- 
ing words :  "Memorandum  of  agreement,  made  and  entered 
into  this,  the  13th  day  of  November,  A.  D.  1865,  between 
John  L.  Robinson  of  the  one  part,  and  Mrs.  D.  A.  Bullock  of 
the  other  part,  witnesseth,  that  for  and  in  consideration  of 
the  fact  that  said  J.  L.  Robinson  shall  erect  and  put  in  order 
a  steam  saw-mill,  at  or  near  Cross  Keys  in  said  county,  the 
said  Mrs.  D.  A.  Bullock  agrees  to  furnish  saw-logs  to  said 
mill  for  five  years  next  ensuing  the  date  of  this  instrument ; 
said  logs  to  be  furnished  daily  to  said  mill,  or  in  such  way  as 
to  keep  the  mill  constantly  running.  Mrs.  Bullock  agrees, 
also,  to  furnish  wood  for  running  said  mill.  Said  Robinson 
covenants,  also,  and  agrees  to  superintend  said  mill,  and  the 
cutting  and  hauling  of  stocks  necessary  lor  the  supply  of  said 
mill.  It  is  understood  and  agreed,  also,  between  the  said 
parties,  that  the  lumber  be  equally  divided  between  them  at 
the  mill,  or  the  proceeds  thereof  be  equally  divided  between 
them  after  sale  of  the  lumber.  The  said  mill  is  to  be  located 
upon  the  said  D.  A.  Bullock's  land,  near  Cross  Keys,  in  Ma- 
con county.  In  witness  whereof,"  &c.  This  contract  was 
signed  by  both  parties,  was  under  seal,  and  attested  by  two 
witnesses.  The  breach  alleged  in  the  complaint  was,  in  sub- 
stance, that  the  defendant  failed  to  supply  logs  and  wood  for 
the  mill  during  the  period  stipulated.  The  defendant 
pleaded  the  general  issue,  "with  leave  to  give  in  evidence  any 
matter  not  reqiiired  to  be  sworn  to,  and  plaintiff  replied  with 
like  leave." 

"On  the  trial,"  as  the  bill  of  exceptions  states,  after  pro- 
ducing the  contract  sued  on,  "the  plaintiff  offered  his  own 
evidence,  tending  to  show  that,  in  compliance  with  the  terms 
of  said  agreement,  he  erected  a  steam  saw-mill  upon  the  de- 
fendant's land,  and  was  at  considerable  expense  in  pur- 
chasing and  erecting  said  mill,  erecting  buildings,  hiring  and 
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feeding  hands;  that  said  mill  was  in  running  order  in  April, 
1866,  and  from  that  time  until  the  end  of  that  year  he  kept 
about  fourteen  hands  employed,  at  from  $25  to  S75  per 
month  ;  that  the  defendant  hauled  logs  to  the  mill  about  two 
months,  or  more,  but  did  not  furnish  logs  daily,  or  in  suffi- 
cient quantity  to  keep  the  mill  running  constantly,  and  failed 
and  refused  to  furnish  logs  after  the  month  of  November, 
1866 ;  that  she  did  not  furnish  wood  to  run  said  mill ;  that 
he  sustained  damage,  according  to  his  estimate,  of  $10,000 
per  year  by  defendant's  failure  to  perform  her  agreement  to 
furnish  logs  to  said  mill ;  that  the  defendant  accepted  the 
mill  erected  by  him,  as  being  erected  in  accordance  with  the 
contract ;  that  he  left  the  mill  in  November,  1866,  and  moved 
away,  and  never  afterwards  attempted  to  operate  it ;  that  he 
fully  performed  his  part  of  the  agreement  during  the  time 
he  operated  said  mill ;  that  he  understood  the  defendant  had 
only  about  500  acres  of  pine  timbered  land,  and  believed 
that,  if  stocks  or  saw-logs  had  been  furnished  to  the  mill  to 
its  full  capacity,  he  could  have  cut  up  the  timber  from  said 
land  in  three  or  four  years ;  that  he  had  a  settlement  with 
the  defendant,  in  November,  1866,  and  received  from  her  a 
receipt,"  which  he  produced,  dated  November  3d,  1866,  and 
in  these  words  :  "Received  of  J.  L.  Eobinson  two  accounts 
on  the  M.  and  W.  P.  E.  E.  Companv;  one  for  $585.25,  and 
the  other  for  $948.22,  making  in  all  $1,533.47.  Of  this 
amount,  $1,258.16  is  due  me,  and  the  balance  to  be  paid  over 
to  said  J.  L.  Eobinson.  This  is  a  settlement  in  full,  up  to 
October,  L866,  providing  the  accounts  are  paid  up,  so  far  as 
my  interest  in  lumber  is  concerned."  "There  was  other  evi- 
dence by  the  plaintiff,  tending  to  show  that  he  erected  the 
mill  on  the  defendant's  land ;  that  it  had  capacity  to  saw 
from  8,000  to  10,000  feet  of  lumber  per  day;  that  the  daily 
expense  of  running  the  mill  was  about  $20;  that  it  was  not 
supplied  with  logs  regularly,  and  was  not  supplied  with  logs 
at  all  after  about  the  1st  October,  1866,  and  ceased  to  be 
operated  by  him  altogether  after  that  time  ;  and  that  he  was 
injured  at  least  $20  per  day  by  the  failure  to  have  logs 
supplied. 

"The  defendant  introduced  evidence  tending  to  show  that, 
in  May,  1866,  she  contracted  with  McElhaney  and  Keller  to 
furnish  logs  to  said  mill;  that  the  plaintiff  agreed  said  parties 
should  furnish  the  logs  instead  of  defendant,  and  that  de- 
fendant should  not  be  required  to  furnish  logs  for  the  time 
said  McElhaney  and  Keller  were  to  furnish  the  same  under 
said  agreement,  which  was  for  the  period  of  eighteen  months 
from  May,  1866 ;  that  plaintiff  ceased  to  operate  said  mill  in 
.  October,  or  November,  1866,  and  left  the  same,  and  made  no 
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further  effort  to  run  it  at  any  time  thereafter ;  that  said  Mc- 
Elhaney  and  Keller  furnished  logs  to  said  mill  for  a  consid- 
erable time  after  their  contract  with  the  defendant ;  and  that 
the  plaintiff  agreed  to  this  arrangement,  releasing  defendant 
from  obligation  to  furnish  logs  to  said  mill  during  said 
eighteen  mouths.  The  defendant  testified,  that  she  made  no 
objection  to  the  mill  erected  by  plaintiff,  as  being  in  accord- 
ance with  the  contract;  that  she  then  had  about  one  thou- 
sand acres  of  well-timbered  pine  land  near  said  mill,  enough 
timber  to  keep  said  mill  running  at  full  capacity  for  six  or 
seven  years ;  that  one  McLaren  had  been  running  his  saw- 
mill and  sawing  from  said  land  since  1870,  and  that  she  now 
has  a  large  quantity  of  timber  yet  standing  on  said  land. 
Said  McLaren  testified,  for  the  defendant,  that  he  moved  his 
steam  saw-mill  on  the  defendant's  land  near  Cross  Keys  in 
said  county,  in  1870;  that  his  mill  would  saw  some  6,000 
feet  of  lumber  per  day  ;  that  it  has  been  run  about  one-third 
of  the  time  since  it  was  erected ;  that  the  stocks  he  has  used 
have  been  principally  taken  from  the  land  heretofore  cut 
over,  and  that  the  defendant  still  has  a  fine  body  of  timbered 
land  there. 

The  plaintiff  requested,  in  writing,  the  following  charges  : 
1.  A  liability  evidenced  by  a  written  contract  or  agreement, 
though  not  under  seal,  can  not  be  discharged  by  an  executory 
parol  agreement.  2.  Although  the  jury  may,  from  the 
evidence,  believe  that  the  plaintiff'  may  have  failed  to  comply 
with  some  portion  of  the  said  agreement  between  him  and 
the  defendant,  and  that  the  defendant,  knowing-  of  said 
failure  on  the  part  of  the  plaintiff,  still  continued  to  treat  the 
same  as  binding  and  existing,  and  accepted  the  continuance 
of  said  agreement  in  force ;  then  this  was  a  waiver  of  the 
said  failure  in  that  particular,  and  she  can  not  now  set  up 
such  failure  and  breach  in  defense  of  this  action.  3.  If  the 
jury  believe,  from  the  evidence,  that  an  agreement  was  made 
in  May,  1866,  between  the  defendant.  Dr.  Keller  and  McEl- 
haney,  by  which  said  McElhaney  and  Keller  were  to  furnish 
saw-iogs,  at  said  mill,  for  one  half  of  Mrs.  Bullock's  share  of 
the  lumber  ;  such  agreement  or  contract  did  not  have  any 
effect,  or  afford  any  excuse  for  or  on  account  of  the  defend- 
ant's failure  (if  there  was  such  failure)  to  deliver  saw-logs 
after  such  period  of  eighteen  months  had  elapsed.  4.  If  the 
jury  believe,  from  the  evidence,  that  the  plaintiff  has  com- 
plied on  his  part  with  the  said  contract,  and  that  there  has 
been  a  breach  or  failure  on  the  part  of  the  defendant,  and 
that  the  plaintiff  has  been  injured  and  damaged  thereby  ; 
then  the  plaintiff  would  be  entitled  to  recover  the  amount 
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which  would  have  been  received,  if  the  contract  had  been 
kept  or  performed,  or  if  it  had  not  been  broken. 

"5.  If  the  plaintiff  constructed  a  mill  at  his  own  expense, 
and  at  the  place  designated,  with  capacity  reasonably 
adapted  to  carrying  into  effect  the  object  the  parties  had  in 
view,  in  consideration  of  the  wages  of  the  section  in  which 
the  contract  was  made  and  was  to  be  performed,  and  from 
the  relative  situation  of  the  parties,  and  the  circumstances 
surrounding  them  when  the  contract  was  entered  into,  and 
complied  with  the  terms  of  his  contract  as  specified  by  said 
agreement  sued  on  ;  then  he  was  entitled  to  a  performance 
OD  the  part  of  the  defendant ;  and  if  they  should  further 
believe,  from  the  evidence,  that  the  defendant  has  violated 
her  contract,  either  in  failing  to  supply  the  mill  with  wood 
or  stocks,  as  required  by  said  contract,  and  plaintiff  was 
thereby  injured  or  damaged  ;  then,  under  such  state  of  the 
case,  there  was  a  breach  of  the  contract  on  the  part  of  the 
defendant,  and  the  plaintiff  became  entitled  to  recover  dam-^ 
ages  on  account  of  such  breach. 

"6.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
testified  (if  he  did  so  testify)  that,  if  logs  had  been  furnished 
sufficient  to  run  said  mill  to  its  capacity — say  from  about 
500  acres  he  could  have  cut  the  timber  into  lumber  in  three 
or  four  years  ;  and  that  Mrs.  Bullock  testified  (if  she  did  so 
testify)  that  she  had  from  900  to  1,000  acres  of  pine  timbered 
land  contiguous  to  said  mill,  and  enough  to  run  said  mill  six 
or  eight  years  to  its  greatest  capacity,  and  that  McLaren 
had  been  running  his  saw-mill  and  sawing  her  timber  since 
1870,  and  she  now  had  a  large  lot  of  timber  still  standing  ;  and 
that  said  McLaren  testified  (if  he  did  so  testify)  that  his  mill 
had  been  on  the  defendant's  land  since  1870,  and  had  run 
about  one  third  of  its  time,  and  cut  about  6,000  feet  per  day, 
and  that  the  stocks  cut  by  him  were  principally  on  lands 
before  cut  over;  that  they  will  look  to  all  these  circum- 
stances, if  proved,  with  others  bearing  upon  the  subject,  in 
determining  whether  the  mill  was  such  as  the  contract  con- 
templated ;  also,  to  the  testimony  of  the  defendant  (if  she  did 
so  testify)  that  she  accepted  said  mill  as  the  one  plaintiff  was 
to  erect ;  and  if  they  find  that  the  mill  was  such  as  the  par-* 
ties  intended  by  their  agreement,  and  that  the  plaintiff  other- 
wise performed  his  contract,  and  that  defendant  committed 
a  breach  of  said  contract,  and  that  plaintiff  was  thereby 
injured ;  then  plaintiff  has  a  right  to  recover,  to  the  extent 
of  the  actual  injury  sustained." 

The  court  refused  each  of  these  charges  as  asked,  and  the 
plaintiff  duly  excepted  ;  and  he  f^lso  e^^cepted  to  the  follow- 
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ing  charges,  which  were  given  by  the  court  on  the  request  in 
writing  of  the  defendant :  . 

"1.  If  the  jury  believe,  from  the  evidence,  that  when  the 
contract  was  entered  into  between  Mrs.  Bullock  and  McEl- 
haney  and  Keller,  the  plaintiff  agreed  to  release  Mrs.  Bullock 
from  all  obligation  under  the  contract  between  them,  for  a 
specified  time,  then  they  can  not  find  a  verdict  for  the  plain- 
tiff, for  the  defendant's  failure  to  deliver  wood. 

"2.  Although  the  jury  may  believe  that  Mrs.  Bullock  agreed 
to  deliver  wood  to  the  mill,  and  that  she  failed  to  do  so  ; 
still,  they  can  not  find  a  verdict  for  plaintiff,  for  damages 
ensuing  by  reason  of  such  failure,  unless  the  evidence  shows 
that  he  was  so  damaged,  and  how  much  be  was  damaged,  by 
reason  of  the  failure  to  deliver  the  wood  :  if  the  evidence 
fails  to  show  the  amount  of  his  damage,  he  can  not  recover. 

"3.  If  the  jury  believe,  from  the  eyidence,  that  an  agree- 
ment wa's  made,  about  the  month  of  May,  1866,  between  the 
plaintiff,  defendant,  and  said  McElhaney  and  Keller,  to  the 
effect  that  defendant  was  to  be  relieved  from  the  duty  of 
superintending  the  cutting  and  hauling  of  stocks,  and  said 
McElhaney  and  Keller  were  to  cut  and  haul  stocks  for 
eighteen  months,  and  were  to  receive  one-fourth  of  the  lum- 
ber, or  one-fourth  of  the  proceeds  of  the  sale  of  the  lumber  ; 
then  the  defendant  was  thereby  relieved  from  the  obligations 
to  cut  and  haul  stocks  during  the  time  specified. 

"4.  If  the  jury  believe  that,  after  the  execution  of  the 
original  contract  between  the  plaintiff  and  defendant,  and  in 
or  about  May  18i;6,  a  verbal  contract  or  agreement  was  made, 
by  and  between  plaintiff  and  defendant  and  said  McElhaney 
and  Keller,  by  which  the  plaintiff  was  to  be  relieved  from  the 
duty  of  superintending  the  cutting  and  hauling  of  stocks, 
and  the  defendant  was  to  be  relieved  from  the  obligations  to 
cut  and  haul  stocks,  and  said  McElhaney  and  Keller  were  to 
cut  and  haul  stocks  for  eighteen  months  ;  and  that  in  conse- 
quence of,  and  upon  the  faith  of  said  agreement,  the  said 
McElhaney  and  Keller  and  the  defendant  entered  into  the 
said  contract  of  May,  1866 ;  then  and  thereby  the  defendant 
was  relieved  from  the  obligation  to  cut  and  haul  stocks  during 
the  time  specified  in  said  contract  last  named. 

"5.  If  the  jury  believe  that  the  plaintiff  undertook,  by  ver- 
bal contract,  after  the  contract  sued  on  was  made,  to  super- 
intend the  cutting  and  hauling  of  stocks  to  the  mill,  and  was 
authorized  to  hire  hands  and  teams  at  the  expense  of  the 
defendant ;  then  the  defendant  was  thereby  relieved  from  the 
duty  of  furnishing  the  mill  with  stocks,  unless  the  testimony 
shows  that  such  verbal  contract  was  subsequently  rescinded." 

The  charges  given  at  the  instance  of  the  defendant,  and 
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the  refusal  of  the  charges  asked  by  the  plaintiff,  as  above 
stated,  are  now  assigned  as  error.* 

W.  C.  McIvER,  with  W.  H.  Barnes,  and  Geo.  W.  Gunn,  for 
the  appellant,  cited  Hunt  &  Hunt  v.  Barfield,  19  Ala.  117  ; 
Wallcer  n.  Gretne^ll  Ala.  679;  NenUtt  v.  McGehee,26  Ala. 
748 ;  Addison  on  Contracts,  1072,  1074,  1110. 

H.  C.  Tompkins,  and  W.  C.  Brewer,  contra,  cited  1  Chitty 
on  Contracts,  154-5,  note  d ;  Wilson  v.  Calvert,  18  Ala.  274  ; 
McLemore  v.  Nuckolls,  37  Ala.  676 ;  1  Brickell's  Digest,  248, 
§79. 

BE.ICKELL,  C.  J. — The  statements  of  the  evidence,  in 
the  bill  of  exceptions,  are  very  meagre ;  but,  referring  the 
instructions  given  or  refused  to  them,  it  does  not  seem  to  us 
that  the  point  of  controversy  could  have  been,  whether  the 
contract  under  seal  made  by  the  parties,  while  it  was  executed 
in  whole  or  in  part  by  the  plaintiff,  could  have  been  dis- 
charged by  a  parol  executory  agreement,  but  rather  whether 
it  was  not  materially  altered,  or  modified,  by  a  subsequent 
parol  agreement.  While  it  may  be  true,  that  a  liability  man- 
ifested by  a  contract  in  writing  cannot  be  discharged  by  a 
mere  parol  executory  agreement,  it  is  equally  true  that  a  con- 
tract in  writing,  whether  under  seal  or  not,  executory  in  all 
its  terms,  involving  mutual  duties,  may,  by  a  subsequent 
parol  agreement,  be  modified,  altered,  or  rescinded  ;  and  no 
other  consideration  is  necessary  to  support  such  agreement 
than  the  mutual  assent  of  the  parties. — 1  Brick.  I^ig.  394, 
§  233;  1  Chit.  Con.  (11th  Am.  Ed.),  154.  And  if,  as  there  was 
evidence  tending  to  show,  it  was  agreed  between  the  parties 
that  McElhany  and  Keller  should,  for  the  period  of  eighteen 
mouths,  furnish  logs  to  the  mill,  in  the  place  of  defend- 
ant, the  agreement,  though  by  parol,  relieved  the  defendant 
from  the  duty  of  furnishing  logs  during  that  period,  and  from 
all  liability  for  damages  because  the  logs  were  not  furnished 
in  sufficient  quantity  to  keep  the  mill  running.  Whether 
such  an  agreement  had  been  made,  and  its  effect,  not  as  dis- 
charging in  tofo  the  written  contract,  but  as  modifying  it, 
shifting  its  duties  from  the  defendant  to  McElhany  and  Keller, 
was  the  matter  of  controversy.  In  this  view  of  the  case,  there 
was  no  error  in  the  refusal  of  the  first  instruction  requested 
by  the  appellant.  Given  in  its  terms,  it  would  have  had  a 
tendency  to  mislead  the  jury,  if  it  had  not  been  explained 
that  by  parol  the  contract  could  be  modified.  A  court  may 
properly  refuse  an  instruction  having  a  tendency  to  mislead, 
or  requiring  explanation. — 1  Brick.  Dig.  339,  §§  560-61. 

Voii.  LXVL 


1880.]  OF  ALABAMA.  •  555 

[Robinson  v.  Bullock.]  « 

The  law  is  not,  as  asserted  in  the  second  instruction,  that 
if  a  'Party  accepts  a  partial  performance  of  a  contract,  he 
waives  it  as  matter  of  defense,  when  full  performance  is 
claimed  of  him.  Whatever  damages  he  may  have  sustained, 
in  consequence  of  the  partial  performance,  he  may  recoup. 
Jones  V.  Dyer,  16  Ala.  221 ;  Hunted'  v.  Waldron,  1  Ala.  753. 

Charges  requested  must  be  based  on  the  evidence  ;  and  it 
must  affirmatively  appear  that  the  charge  not  only  affirms  a 
correct  legal  proposition,  but  that  it  is  justified  by  the  evi- 
dence, to  authorize  a  reversal. —  Wyatt  v.  Stewart^  34  Ala. 
716.  It  may  be  true,  that  if  the  plaintiff  had  been  willing, 
and  in  readiness  to  perform  the  contract  on  his  part — to 
operate  the  mill  as  is  stipulated,  after  the  expiration  of  the 
period  during  which  McElhany  and  Keller  were  to  furnish  logs 
— the  defendant  would  have  been  bound  to  performance  on 
her  part.  But  it  was  not  a  disputed  fact,  that  before  that 
period  expired,  the  plaintiff  had  abandoned  the  mill,  and 
never  returned  to  it.  The  unwillingness  and  inability  of  the 
plaintiff  to  perform  the  contract  on  his  part,  relieved  the  de- 
fendant from  the  duty  of  performance  on  her  part.  The 
third  charge  requested  was  properly  refused,  because  not 
justified  by  the  evidence. 

In  any  event,  the  measure  of  damages  the  plaintiff  could 
recover  was  not  the  amount  he  would  have  received  if  the 
contract  had  been  performed,  as  is  asserted  in  the  fourth 
charge  requested.  The  contract  involved  the  plaintiff  in  la- 
bor and  expense  in  performance  on  his  part,  which  he  had 
not  yielded,  and  which  must  have  been  yielded.  From  per- 
formance on  his  part,  as  well  as  performance  by  the  defend- 
ant, it  would  be  ascertained  how  much  he  would  have  re- 
ceived. Compensation  for  labor  and  expense,  to  which  he 
had  not  been  subjected,  it  was  not  his  right  to  claim.  The 
profits  he  lost  by  the  failure  of  the  defendant  to  keep  the 
contract  on  her  part,  was,  in  any  event,  the  measure  of  re- 
covery.—  Georqe  v.  G.  dt  M.  R.  JR.  Co.,  6  Ala.  234;  Barney  v. 
Holcombe,,  21  Ala.  567 ;  Fail  v.  McRee,  36  Ala.  61. 

The  fifth  and  sixth  instructions  requested  by  the  appel- 
lant were  properly  refused,  because  they  disregard — treat  as 
if  not  known — the  fact  that  there  was  evidence  tending  to 
prove  that  the  contract  was  materially  modified  by  the  subse- 
quent agreement,  changing  to  McElhaney  and  Keller  the  duty 
of  furnishing  logs,  instead  of  the  defendant,  for  the  period  of 
eighteen  months,  and  the  undisputed  fact  that,  before  that 
period  expired,  the  plaintiff  had  abandoned  the  mill,  and 
never  returned  to  it.  When  there  is  a  conflict  of  evidence,  a 
party  may  request  instructions  adapted  to  the  phases  of  the 
case  his  evidence  tends  to  support ;   and  the  court  will   not 
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err  in  giving  them,  though  there  may  be  no  reference  to  the 
conflicting  evidence.  But  a  charge  requested,  which  disre- 
gards material  facts,  and  would  compel  the  giving  of  other 
additional  and  explanatory  instructions,  may  be  properly 
refused. 

As  we  have  said,  the  bill  of  exceptions  is  very  meagre  in 
its  statements  of  the  evidence — it  does  not  purport  to  con- 
tain all,  or  the  substance  of  the  evidence.  It  is,  of  conse- 
quence, impossible  for  us  to  say,  that  the  first  and  second 
instructions  given  on  request  of  the  defendant  were  not  jus- 
tified by  the  evidence,  or  that  they  were  not  abstract,  work- 
ing no  injury  to  the  appellant,  and  furnishing  no  ground  of 
reversal.  The  remaining  instructions  were  in  accordance 
with  the  views  we  have  already  expressed. 

The  judgment  is  affirmed. 

Stone,  J.  not  sitting. 


Henderson  v,  Henderson's  Adm'r. 

Motion  lo  Quash  Execution. 

1.  Register  in  chancery,  sitling  as  probate  judge ;  power  to  issue  execution. 
When  a  cause  is  transferred  from  the  Probate  Court  to  the  register  in  cfiancery, 
on  account  of  the  incompetency  of  the  probate  judge  to  preside  (Code,  §  713), 
the  register  has  power  to  issue  execution  on  the  judgment  or  decree  rendered 
by  him. 

2.  Motion  to  quash  execution;  laches. — As  a  general  rule,  courts  have  the 
power  at  any  time  to  quash  executions  irregularly  issued;  yet  they  require 
motions  for  that  purpose,  in  ordinary  cases,  to  be  made  and  prosecuted  with 
diligence,  especially  when  founded  ou  a  mere  irregularity,  and  treat  any  con-i 
siderable  delay  as  a  waiver. 

3.  Same. — An  execution  on  a  decree  of  the  Probate  Court  being  made  re- 
turnable to  the  September  term,  1877,  and  a  motion  to  quash  it  being  made 
at  the -June  term,  1878.  after  the  lapse  of  eight  regular  terms  of  the  court; 
held,  on  general  principles,  as  well  as  by  analogy  to  the  rule  of  practice  in  the 
Circuit  Court  (KuleNo.  13,  Code,  160),  that  the  laches  was  fatal  to  relief. 

Appeal  from  the  Probate  Court  of  Macon  ;  the  register  in 
chancery  presiding  pro  hac  vice,  on  account  of  the  incompe- 
tency of  the  probate  judge. 

This  was  a  motion  to  quash  an  execution,  which  had  been 
issued  on  a  decree  rendered  by  said  Probate  Court,  the  reg- 
ister in  chancer}'  presiding,  pro  hac  vice,  in  the  place  of  the 
probate  judge,  in  favor  of  W.  F.  Foster,  as  administrator  de 
bonis  non  of  the   estate   of  John   C.   Henderson,   deceased, 
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against  Lemuel  Henderson,  the  administrator  in  chief,  on 
final  settlement  of  his  accounts.  The  decree  was  rendered 
on  the  18th  June,  1877.  The  execution  sought  to  be  quashed 
was  issued  and  dated  the  25th  June,  1877  ;  was  signed  by 
"  W.  H.  Craioford,  register  in  chancery,  and  presiding  judge 
of  probate,"  and  commanded  the  sheriif  to  make  the  amount 
of  the  decree  out  of  the  goods  and  chattels  of  the  defendant, 
"and  have  the  same  to  render  to  the  said  W.  F.  Foster,  ad- 
ministrator de  bonis  non,  on  the  '2d  Monday  in  September, 
1877,  and  make  return  of  this  writ,  and  the  execution  there- 
of, according  to  law."  The  motion  to  quash  was  made  at  the 
June  term,  1878,  notice  thereof  being  served  on  the  25th 
May.  The  grounds  of  the  motion  were,  that  the  execution 
was  made  returnable  less  than  three  months  after  its  issue  ; 
and  that  it  was  issued  and  signed  by  the  register  in  chancery, 
instead  of  the  probate  judge,  or  his  clerk.  On  the  hearing 
of  the  motion,  as  the  bill  of  exceptions  states,  "it  was  admit- 
ted that  the  second  Monday  in  September  was  a  regular 
term  of  said  Probate  Court ;  and  that  W.  H.  Crawford, 
whose  name  is  signed  to  said  execution,  is  the  identical  reg- 
ister in  chancery  who  rendered  the  decree  on  which  the  exe- 
cution was  issued,  and  that  he  presided  because  the  probate 
judge  was  incompetent."  On  this  evidence,  the  court  over- 
ruled the  motion  to  quash  ;  "holding  that  said  execution  was 
returnable  according  to  law,  and  that  it  was  signed  by  the 
proper  oflScer."  The  defendant  excepted  to  this  ruling  and 
judgment,  and  he  now  assigns  the  same  as  error. 

W.  C.  Brewer,  for  the  appellant,  cited  Code,  §  710; 
2  Bouv.  Law  Die.  150;  Harrell  v.  Martin,  Pleasants  &  Co., 
4  Ala.  650 ;  Chamhers  v.  Stone  (&  Pope,  9  Ala.  260 ;  Broion, 
Toler  dt  Phillips  v.  Hurt  &  Brother,  31  Ala.  146. 

J.  A.  BiLBRo,  contra,  cited  Code,  §§711,  714,  2650  ;  Her- 
man on  Executions,  §§  44,  65,  68,  76  ;  Hapqood  v.  Goddard, 
26  Vermont,  401 ;  fVoford  v.  Robinson,  7  Ala.  489 ;  Samples 
V.  Walker,  9  Ala.  726  ;  Forioard  v.  Marsh,  18  Ala.  645 ;  Caw- 
thorn  V.  Knight,  11  Ala.  579 ;  6  Cowen,  50;  9  Johns.  385  ; 
2  Bos.  &  P.  336. 

SOMEKYILLE,  J.— The  probate  judge  being  incompe- 
tent, under  the  provisions  of  the  Code,  to  try  this  case,  it 
was  transferred  to  the  register  in  chancery,  as  required  by 
section  713  of  the  Code  of  1876.  In  such  case,  the  register 
is  authorized  to  discharge  all  duties  appertaining  to  the  trial, 
"as  if  he  were  judge  of  probate."  The  power  of  the  register 
to  issue  an  execution,  on  a  judgment  lawfully  rendered  by 
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him,  cannot  be  doubted.  Section  711  of  the  Code  expressly 
makes  a  sheriff  liable  for  failing  to  make  the  money  on,  or 
failing  to  return  such  an  execution.  Independently  of  this, 
it  is  an  obvious  principle,  that  any  court,  competent  to  pro- 
nounce judgment,  may  also  issue  execution. — Herman  on 
Executions,  §  76 ;  United  States  v.  Drenner,  Hemp.  320. 

We  think  the  motion  made,  in  the  court  below,  to  quash 
the  execution  in  this  case,  came  too  late.  It  is  true  that,  as 
a  general  rule,  courts  have  the  power  to  quash  executions  at 
any  time ;  but  they  properly  refuse  to  exercise  such  power,  in 
cases  of  laches.  They  require  motions,  in  ordinary  cases,  to 
be  made  and  prosecuted  with  diligence ;  and  when  the  error 
complained  of  consists  in  a  mere  irregularity,  any  considera- 
ble delay  on  the  part  of  the  applicant  will  be  treated  as  a 
waiver  of  the  irregularity,  and  an  irrevocable  renunciation 
of  his  right  to  quash  the  writ." — Freeman  on  Ex.  §  76 ;  Her- 
man on  Ex.  §  404;  Stephens  v.  Wilson,  14  B.  Monr.  88;  Bow- 
man V.  Talman,  2  Rob.  (N.  Y.)  633.  As  said  by  Redfield,  C.  « 
J.,  in  Hapgood  v.  Goddard,  26  Vt.  401,  which  was  a  case 
where  the  execution  was  voidable,  as  having  been  prema- 
turely issued,  "The  party  should  have  applied  in  a  reasona- 
ble time,  which  is  the  earliest  convenient  time." 

The  execution  in  this  case  was  returnable  to  the  Septem- 
ber term,  1877,  and  motion  to  quash  was  made  at  the  June 
term  of  the  Probate  Court,  1878,  after  the  lapse  of  eight  reg- 
ular terms  of  that  court.  Conceding  that  the  execution  was 
voidable,  the  laxihes  of  the  defendant  debars  him  from  com- 
plaining at  the  refusal  to  quash. 

This  is  in  accordance  with  the  practice  of  the  courts  in 
this  State,  as  indicated  by  Rule  13,  prescribed  for  the  Cir- 
cuit and  inferior  courts  of  common-law  jurisdiction,  which, 
though  not  made  specially  applicable  to  Probate  Courts,  is 
usually  made  so,  quoad  hoc,  by  analogy.  This  rule  provides, 
that  "a  motion  to  quash  an  attachment,  appeal,  or  process, 
must  be  made  at  the  first  term  at  which  it  can  be  made,  and 
not  afterwards."  It  is  founded  on  that  hate  which  the  law 
should  have  for  unnecessary  delay,  and  is  a  proper  applica- 
tion of  the  ancient  maxim,  vigilantibus,  et  non  dormientibus, 
jura  suhveniunt. 

There  was  no  error  in  the  refusal  to  quash.  The  judg- 
ment is  affirmed. 
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Houston  V.  Blackman. 

Bill  in    Equity  by    Creditor,  against     Voluntary    Grantee  of 
Deceased  Debtor. 

1.  When  creditor  by  simple  conlrad'viay  come  into  eqitily. —Hepeated  decis- 
ions of  this  court  sustain  the  right  of  a  creditor  bj'  ^ioiple  coutr.ict  to  come 
into  equity,  for  the  purpose  of  reaching  and  subjecting  property  fraudulently 
conveyed  by  his  deceased  debtor  while  in  life,  on  averment  and  proof  of  a 
deficiency  of  legal  assets. 

2.  Theory  oj  such  bill ;  de/ennes ;  parties. — The  theory  of  such  a  bill  is, 
that  the  fraudulent  grantee  is  chargeable  as  an  executor  de  son  lort ;  and  being 
so  chargeable  he  may  make  any  defense  that  might  be  made  by  a  rightful  per- 
sonal representative,  or  by  the  debtor  himself  while  living  ;  but  no  decree  can 
be  rendered  which  will  aflfect  the  rightful  personal  representative,  and  he  is 
not  a  necessary  party  to  the  bill,  though  he  may  be  made  a  party. 

3.  Consideration  of  deed;  recital  of,  and  burden  of  proof.— When  a,  convey- 
ance is  assailed  by  creditors  of  tne  grantor,  whose  debts  were  in  existence  at 
the  time  of  its  execution,  the  recital  of  a  consideration  is  not  evidence  as 
against  them,  and  the  onus  is  on  the  grantee  to  prove  a  consideration  such  aa 
will  support  it. 

4.  Voluntary  conveyance ;  parol  proof  ai  to  consideration. — A  conveyance  of 
lands  by  a  husband  to  his  wife,  which  purports  to  be  made  in  consideration  of 
love  and  afifection,  '-and  for  the  sum  of  one  dollar  cash  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,''  is  purely  voluntary,  and  void  as 
against  the  existing  creditors  ot  the  husband  ;  and  when  assailed  by  them, 
parol  evidence  cannot  be  received  to  show  that  it  was  founded  on  a  valuable 
consideration. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  12th  February,  1877, 
by  William  Blackman,  against  Mrs.  Martha  B.  Houston,  the 
widow  of  Edwin  A.  Houston,  deceased,  and  Jacob  A.  Albright; 
and  sought  to  subject  to  the  payment  and  satisfaction  of  a 
debt,  which  the  complainant  claimed  and  held  against  said 
Albright  and  Edwin  A.  Houston,  a  tract  of  land  particularly 
described  in  the  bill,  which  had  belonged  to  said  Houston  in 
his  life-time,  and  which  tho  defendants  claimed  under  him, 
as  hereinafter  more  particularly  stated.  The  complainant's 
debt  was  evidenced  by  a  promissory  note  for  $312,  executed 
by  said  Houston  and  Albright  jointly,  dated  the  27th  July, 
1874,  and  payable  on  the  1st  December,  next  after  date. 
The  bill  alleged  that  Houston  died,  intestate,  on  the  16th 
March,  1875,  leaving  no  estate  or  property  of  any  kind  ;  that 
no  letters  of  administration  had  been  granted  on  his  estate, 
as  there  were  no  assets  to  administer ;  that  the  complainant 
had  obtained  a  judgment  on  the  note,  in  November,  1876, 
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against  Albright ;  and  that  execution  thereon  had  been  reg- 
ularly issued,  and  returned  "No  property  found."  As  to  the 
land  sought  to  be  subjected  to  the  satisfaction  of  this  debt, 
the  bill  alleged  that,  some  time  during  the  year  1871,  Hous- 
ton bargained  and  sold  an  undivided  half  interest  therein  to 
said  Albright,  and  executed  to  him  a  bond  conditioned  to 
make  title  when  the  purchase-money  should  be  paid,  for 
which  Albright  gave  his  three  notes,  payable  on  tne  25th 
December,  18  ?1,  1872,  and  1873,  respectively;  tliat  on  the 
11th  March,  1875,  a  few  days  before  his  death,  said  Houston 
executed  a  deed  of  gift,  conveying  his  interest  in  said  land, 
and  all  his  other  property,  to  his  wife,  Mrs.  Martha  B.  Hous- 
ton ;  that  immediately  afterwards,  on  the  request  of  Mrs. 
Houston,  Albright  surrendered  the  title-bond  which  he 
held,  and  accepted  a  new  title-bond  from  her,  conditioned 
to  make  title  on  the  payment  of  a  new  note  which  he 
gave  her  for  the  estimated  balance  due  on  his  former  notes, 
which  were  surrendered  and  cancelled.  The  deed  from 
said  Houston  to  his  wife,  a  copy  of  which  was  made  an 
exhibit  to  the  bill,  purports  to  be  made  in  consideration 
of  love  and  affection,  and  for  the  further  consideration  of 
one  dollar  in  hand  paid.  The  bill  prayed,  on  these  facts, 
that  the  land  might  be  subjected  to  the  payment  of  the  com- 
plainant's debt,  and  sold  for  that  purpose,  if  necessary ; 
that  an  administrator  of  Houston's  estate  might  be  appointed 
by  the  court,  if  necessary  for  the  purposes  of  the  suit ;  and 
for  other  and  further  relief,  under  the  general  prayer. 

An  administrator  ad  litem  was  appointed  in  the  cause,  and 
put  in  a  formal  answer,  denying  the  allegations  of  the  bill. 
A  decree  pro  confesso  was  entered  against  Albright,  and  he 
made  no  defense.  An  answer  was  filed  by  Mrs.  Houston, 
but  not  under  oath  (a  sworn  answer  having  been  waived),  in 
which  she  admitted  the  death  of  her  husband  as  alleged,  the 
insolvency  of  his  estate,  and  the  execution  of  the  deed  foi* 
the  lands ;  but  she  denied  that  said  deed  conveyed  all  of 
the  grantor's  property,  and  denied  that  it  was  voluntary ; 
alleging,  on  the  contrary,  that  it  was  executed  for  the  purpose 
of  repaying  and  reimbursing,  in  part,  moneys  belonging  to 
her  statutory  separate  estate,  derived  from  the  estates  of  her 
deceased  father  and  mother,  which  her  husband  had  received 
and  appropriated,  and  part  of  which  he  had  used  in  paying 
the  purchase-money  for  the  land. 

The  chancellor  overruled  a  motion  to  dismiss  the  bill  for 
want  of  equity,  and,  on  final  hearing  on  pleadings  and  proof, 
rendered  a  decree  for  the  complainant;  holding  that  parol  evi- 
dence was  not  admissible  to  prove  that  the  deed  was  founded 
on  a  valuable  consideration.  The  appeal  is  sued  out  by  Mrs. 
fi  Vol.  liXvi. 
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Houston,  who  here  assigns  as  error  the  overruling  of  the 
motion  to  dismiss  the  bill,  the  exclusion  of  the  parol  evidence 
ojffered,  and  the  final  decree. 

W.  H.  Barnes  &  Son,  for  appellant,  cited  Reynolds  v.  Wdch, 
47  Ala.  200i;  Todd  v.  Neal,  49  Ala.  266 ;  Harvey  v.  Alexander , 

1  Band.  Va.  219  ;  Bump  on  Fraud.  Conv.  578  ;  2  Wharton's 
Ev.  §  1048 ;  Peacock  v.  Monk,  1  Vesey,  sr.  128  ;  Hilton  v. 
Homans,  23  Maine,  136 ;  l^ood  v.  Beach,  7  Vermont,  522 ; 
Pierce  v.  Brew,  43  Vermont,  292  ;  Fink  v.  Greene,  5  Barbour, 
455  ;  Benedict  v.  Lynch,  1  John.  Ch.  370 ;  56  Penn.  St.  132  ; 
56  Illinois,  363  ;  49  Mo.  212  ;  Cunningham  v.  Dioyer,  23  Md. 
219;   Quarlesv.  Grigshy,^!  A\di,.Vl'i;  Chamberlaynev.  Ternple^ 

2  Rand.  384 ;  Garrett  v.  Stewart,  1  McCord,  515  ;  2  Hill's 
Ch.  563. 

Jno.  M.  Chilton,  contra,  cited  Halfman  v.  Ellison,  51  Ala* 
543  ;  Murphy  v.  Br.  Bank,  16  Ala.  90 ;  Kinnebrew  v.  Kinne- 
hrew,  35  Ala!  636  ;  Hubbard  v.  Allen,  59  Ala.  283;  Felder  v. 
Harper,  12  Ala.  612  ;  Ridqway  v.  Underwood,  4  Wash.  C.  C. 
133. 

BRICKELL,  C.  J. — Bills  of  this  character,  filed  by  a  sim- 
ple-contract creditor  of  a  deceased  debtor,  averring  a  defi- 
ciency of  legal  assets  to  satisfy  his  demand,  to  reach  and 
subject  property  fraudulently  conveyed  by  the  debtor  while 
in  life,  have  been  uniformly  sustained  in  this  court. — Reed 
V.  Minell,  30  Ala.  61 ;  Pharis  v.  Leachman,  20  Ala.  662  ;  Watts 
V.  Gayle,  H).  817 ;  E  His  v.  State  Bank,  30  Ala.  478  ;  Quarles 
V.  Grigsby,dl  Ala.  172;  Halfman  v.  Ellison,  51  Ala.  543; 
Todd  V.  Neal,  49  Ala.  266.  The  theory  on  which  the  bill 
proceeds,  in  such  cases,  is  that  the  fraudulent  donee  stands 
in  the  relation,  and  is  chargeable  as  an  executor  de  son  tort; 
and  he  is  allowed  to  make  any  defense  which  the  debtor  in 
life,  or  the  rightful  personal  representative,  could  have  made. 
Reed  v.  Minell,  supra  ;  Hal/man  v.  Ellison,  supra.  The  donee 
having  this  right,  and  as  no  decree  is  sought,  or  can  be  ob- 
tained, which  will  affect  the  rightful  personal  representative, 
though  a  proper,  he  is  not  a  necessary  party. — Inge  v.  Board- 
man,  2  Ala.  331.  It  is  only  when  the  assets  in  the  hands  of 
the  personal  representative,  as  a  general  rule,  may  be  af- 
fected by  the  dejcree,  that  he  is  an  indispensable  party. — 
Story's  Eq.  PI.  §  177. 

At  common  law,  a  consideration  was  not  essentially  nec- 
essary to  the  validity  of  a  deed.  Thus,  in  Plowden  it  is  said, 
arguendo,  that,  "  by  the  law  of  England,  there  were  two  ways 
of  making  contracts  for  lands  or  chattels  ;  the  one  by  words, 
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the  other  by  writing  ;  and  because  words  were  often  spoken 
unadvisedly,  and  without  deliberation,  the  law  had  provided, 
that  a  contract  by  words  should  not  bind,  without  consider- 
ation. But,  where  the  agreement  was  by  deed,  there  was 
'  more  time  for  deliberation  ;  for  which  reason,  deeds  were  re- 
ceived as  a  lien  final  to  the  party,  and  were  adjudged  to  bind 
him,  without  examining  upon  what  cause  or  consideration 
they  were  made." — 4  Green.  Cruise,  title  Defd,  ch.  2,  §  36. 
This  was  said  of  a  feoffment ;  but  elsewhere  it  is  said,  a 
consideration  became  requisite,  even  to  the  validity  of  a  feoff- 
ment, as  none  could  be  implied.  In  deeds  of  bargain  and 
sale,  the  expression  of  any,  the  slightest  consideration,— for 
instance,  a  pepper-corn  even, — will  support  them,  as  between 
the  parties.  The  only  use  and  operation  of  the  expression 
of  a  consideration,  or  the  introduction  of  a  clause  reciting  a 
consideration,  is  to  prevent  a  resulting  trust  to  the  grantor, 
and  to  estop  him  from  denying  the  making  and  effect  of  the 
deed  for  the  uses  therein  declared. — Belden  v.  Seymour,  8 
Conn.  304  ;  Meeker  v.  Meeker,  16  Conn.  383  ;  Grout  v.  Town- 
send,  2  Hill,  N.  T.  554  ;  Goodspeed  v.  Fuller,  46  Me.  141 ; 
Sowerhy  v.  Arden,  1  Johns.  Ch.  240  ;  Graves  v.  Graves,  9  Fos- 
ter, 29  N.  H.  129. 

Though  a  deed  is  valid  and  operative  as  between  parties 
and  their  privies,  whether  founded  on  a  consideration  or  not, 
if  any  is  expressed,  it  may,  for  a  want  of  a  valuable  consid- 
eration, be  void  as  to  the  creditors  of  the  grantor.  When 
assailed  by  creditors  whose  demands  were  in  existence  at  the 
time  of  its  execution,  the  burden  of  proving  a  consideration, 
and  a  consideration  which  will  free  it  from  the  imputation  of 
being  made  to  hinder,  delay,  or  defraud  creditors,  rests  upon 
the  grantee,  or  those  claiming  under  him.  The  recital  of 
consideration  in  the  deed,  as  to  creditors,  is  not  evidence — it 
is  no  more  than  the  mere  admission  or  declaration  of  the 
gratitor. — 3IcCain  v.  Wood,  4  Ala.  258  ;  Br.  Bnnk  Decatur,  5 
Ala.  9  ;  McGintry  v.  Reeves,  10  Ala.  137  ;  McCaskle  v.  Arna- 
rine,  12  Ala.  17  ;  Falkner  v.  Leilh,  15  Ala.  9 ;  Dolin  v.  Gardner, 
lb.   758  ;  Huhhird  v.  Mien,  59  Ala.  283. 

In  Potter  v.  Grade,  58  Ala.  308,  it  was  said  by  this  court  : 
"  It  is  the  settled  law  of  this  State,  that  a  deed  impeached  by 
creditors,  for  fraud,  actual  or  constructive,  cannot  be  sup- 
ported by  evidence  of  considerations  different  from  those 
alleged  in  it. — Murphy  v.  Br.  Bank  Mobile,  16  Ala.  90.  It  is, 
at  all  times,  dangerous  to  relax  the  conservative  principle  of 
law,  which  declares  that,  when  parties  enter  into  a  contract, 
and  reduce  its  stipulations  to  writing,  the  written  memorial 
is  the  sole  expositor  of  the  contract,  and  cannot,  in  the  ab- 
sence of  fraud,  be  varied   by  parol  evidence.     Mistakes  may 
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occur,  requiring  a  court  of  equity  to  intervene  and  correct, 
so  that  the  contract  may  conform  to  the  intention  the  par- 
ties proposed  expressing.  But,  without  fraud  or  mistake, 
as  between  the  parties,  the  written  contract  is  conclusive. 
When  assailed  by  creditors,  it  must  be  taken,  as  to  the  pari- 
ties to  it,  as  it  may  be  written.  It  cannot  be  supported  by 
falsifying  express  recitals,  which,  it  must  be  presumed,  were 
deliberately  made,  and  deliberately  accepted." 

In  Maigley  v.  Hauer,!  Johns.  341,  it  was  said  by  the  court : 
"  It  is  a  settled  rule,  that  when  the  consideration  is  expressly 
stated  in  a  deed,  and  it  is  not  said  also,  'and  for  other  con- 
siderations,' you  cannot  enter  into  proof  of  any  other  ;  for 
that  would  be  contrary  to  the  deed.  *  *  The  same  rule 
prevails  in  equity,  according  to  the  cases  of  Clarkmn  v.  Han* 
ivay_  (2  P.  Wms.  203),  and  of  Peacock  v.  Monk  (1  Vesey,  167.)" 

In  Wilkiyison  v.  Wilkhifion,  2  Dev.  Eq.  377,  it  was  said  by 
Judge  Gaston,  considering  this  question  :  •'  Written  instru- 
ments are  to  be  regarded  as  the  authentic  and  permanent 
memorials,  which  the  parties  pass  deliberately,  appointed  to 
testify  to  all,  and  forever,  what  they  have  done.  Parol  evi- 
dence is,  in  its  nature,  less  satisfactory.  It  may  be  tainted 
with  falsehood,  perverted  by  ignorance,  prejudice,  favor,  or 
mistake,  and  is  liable  to  mislead,  because  of  the  weakness  of 
human  memory.  It  is  not  to  be  questioned,  but  that  the 
general  rule,  which  declares  parol  evidence  inadmissible,  to 
contradict,  or  substantially  to  vary  the  terms  of  a  written  in- 
strument, obtains  in  a  court  of  equity  equally  as  in  a  court 
of  law.  The  consideration  upon  which  a  deed  is  made,  is 
an  important  part  of  the  contract ;  and  when  it  is  distinctly 
declared,  parol  evidence  is  not  more  admissible  to  contra- 
dict, or  substantially  to  vary  that,  than  any  other  term  upon 
which  the  parties  have  thus  expressed  their  agreement.." 

The  conveyances  of  lands  between  individuals,  of  most 
frequent  use,  are  deeds  of  bargain  and  sale,  or  deeds  operat- 
ing as  covenants  to  stand  seized  to  uses.  These  conveyances 
derive  their  operation  from  the  English  statute  of  uses,  a 
part  of  our  common  law,  or  from  our  own  Statute  of  uses, 
the  same  in  substance. — Horton  v.  Sledge,  29  Ala.  478  ;  Pat- 
ton  V.  Beecher,  62  Ala.  588.  A  valuable*,  as  distinguished  from 
a  good  consideration,  is  necessary  to  support  a  bargain  and 
sale  ;  while  a  good  consideration  is  essential  to  support  a 
covenant  to  stand  seized.  When  either  of  these  considera- 
tions singly  is  expressed  in  a  conveyance  of  lands,  to  receive 
parol  evidence  that  the  other  was  the  real  consideration, 
would  alter  the  character  of  the  conveyance. 

The  conveyance  now  assailed  was  made  by  a  husband,  to 
his  wife.    The  consideration  is  expressed  upon  its  face  in. 
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these  words :  "  as  well  for  and  in  consideration  of  the  love 
and  affection  which  he  has  and  bears  towards  the  said  Mattie 

B.  Houston,  as  for  the  sum  of  one  dollar  paid  to  him  cash  in 
hand  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged."  The  proposition  is,  by  parol  to 
show  that  the  real  consideration  was  the  payment  or  security 
of  a  debt,  exceeding  four  thousand  dollars,  owing  by  the 
husband  to  the  wife,  for  moneys  of  her  statutory  separate 
estate,  which  he  had  received  and  converted  to  his  own  use. 
The  admissibility  of  the  parol  evidence  is  the  decisive  point 
of  the  case. 

There  can  be  no  doubt,  that  a  deed  founded  on,  and  ex- 
pressing a  merely  nominal  consideration,  must  be  deemed 
voluntary  as  to  creditors. — Ridgeioay  v.  Underioood,  4  Wash. 

C.  C.  133.  In  Murphy  v.  Br.  Bank  of  Mobile,  16  Ala.  90,  the 
conveyance  was  of  slaves,  by  a  husband,  to  a  trustee  for  the 
sole  and  separate  use  of  the  wife,  and  recited  that  it  was 
made  "  for  and  in  consideration  of  his  anxiety  to  provide  for 
his  said  wife  a  competent  support  in  case  of  any  future  mis- 
fortune and  embarrassment,  and  in  and  for  the  further  con- 
sideration of  one  dollar,  in  hand  paid."  When  assailed  as 
voluntary  by  creditors,  it  was  proposed  to  support  it  by  parol 
evidence  that  the  the  slaves  had  been  originally  given  to  the 
husband  by  the  wife's  father,  upon  condition  that  he  would 
settle  them  to  the  separate  use  of  the  wife,  and  that  the  deed 
was  made  in  compHance  with  this  promise.  It  was  said  by 
Dargan,  J,  speaking  for  the  court :  "  Here,  the  deed  sets  out 
the  consideration  on  which  it  purports  to  have  been  executed, 
to-wit,  the  anxiety  of  the  grantor  to  provide  for  his  wife,  and 
one  dollar  in  cash  paid.  The  proof  would  establish,  that  the 
deed  was  executed  in  conformity  to  the  understanding  en- 
tered into  by  Dorsey  at  the  time  the  negroes  were  delivered 
to  him.  This  is  a  consideration  entirely  different  from  that 
mentioned  in  the  deed,  and  parol  proof  cannot  be  received 
to  establish  it  without  violating  the  well-settled  rules  of  evi- 
dence." 

That  case  wa§  in  a  court  of  law ;  but  the  rules  of  evidence 
are,  as  we  have  seen,  the  same  in  courts  of  equity,  unless  a 
reformation  of  the  conveyance  is  sought  because  of  fraud  or 
mistake.  Here  there  is  an  authority,  decisive  of  this  point, 
which  has  been  unquestioned,  and  approved  for  more  than 
thirty  years.  We  are  not  at  all  inclined  to  depart  from  it. 
If  it  was  not  apparent  from  the  face  of  the  deed,  that  the 
expression  of  one  dollar  as  of  the  consideration  was  merely 
nominal,  and  introduced  to  give  the  deed  the  appearance  of|a 
bargain  and  sale — if  it  was  necessary  to  resort  to  parol  evidence 
to  ascertain  whether  that  consideration  was  adequate — we  do 
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not  say  the  parol  evidence  of  an  adequate  pecuniary  consid- 
eration would  not  be  admissible.  But  that  consideration 
being  manifestly  nominal,  and  therefore  not  changing  or  ex- 
pressing any  other  than  the  merely  good  consideration  of 
love  and  affection,  the  parol  evidence  was  inadmissible.  Ex- 
cluding it,  the  conveyance  is  purely  voluntary,  and  void 
against  the  existing  creditors  of  the  grantor. 
Let  the  decree  of  the  chancellor  be  affirmed. 


Jackson  v,  Harris. 

Bid  in  Equity  by  Ward  to  set  aside  Settlement  with  Deceased 

Guardian. 

1.  Settlemmt  between  guardian  and  ward;  burden  of  proof, — When  a  guar- 
dian makes  a  settlement  with  his  ward  shortly  after  the  latter  has  attained  his 
majority,  or  procures  from  him  a  receipt  in  satisfaction  of  a  decree  rendered 
on  final  settlement  of  his  accounts,  he  takes  upon  himself  the  onus  of  proving 
that  he  fully  communicated  every  fact  within  his  knowledge  calculated  to 
influence  the  conduct  of  the  ward,  and  obtained  nothing  from  him  without 
his  free  consent,  given  with  full  knowledge  of  all  facts  bearing  on  his 
rights. 

2.  Same;  equitable  relief  against;  laches. — When  the  ward  seeks  in  equity 
to  set  aside  and  avoid  a  settlement  between  him  and  his  guardian,  or  a  receipt 
and  discharge  given  by  him  to  his  guardian  shortly  after  attaining  his  major- 
ity, he  must  act  with  diligence,  or  give  a  satisfactory  excuse  for  any  delay  in 
asserting  his  rights.  In  this  case,  the  bill  being  filed  after  the  death  of  the 
guardian,  and  nearly  ten  years  after  the  settlement  ;  it  appearing  that  the 
parties  lived  near  each  other,  maintained  intimate  relations,  and  had  frequent 
business  transactions  with  each  other,  up  to  the  death  of  the  guardian  ;  no 
complaint  of  the  settlement  being  made  during  the  life  of  the  guardian,  and 
no  satisfactory  reason  for  the  delay  being  alleged  or  proved  ;  it  loas  held,  that 
the  delay  was  fatal  to  the  bill,  even  if  the  case  made  by  the  bill  were  fully 
proved. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Geaham. 

The  original  bill  in  this  case  was  filed  on  the  1st  May, 
1877,  by  Fletcher  M.  Jackson,  against  the  widow  and  chil- 
dren of  his  deceased  guardian,  Samuel  W..  Harris ;  and 
sought  to  subject  a  tract  of  land  particularly  described,  and 
alleged  to  have  been  conveyed  by  said  Harris,  by  deed  of 
gift,  dated  the  22d  February,  1875,  to  his  wife  and  children, 
to  the  satisfaction  of  a  decree  for  $2,258.79,  rendered  against 
said  Harris,  on  final  settlement  of  his  accounts  as  such  guar- 
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dian,  by  the  Probate  Court  of  said  county,  on  tjie  2d  May, 
1867.  The  bill  alleged,  that  this  decree  was  unsatisfied  ; 
that  the  deed  of  gift  embraced  all  the  property,  real  and  per- 
sonal, of  which  Harris  was  then  seized  and"  possessed  ;  that 
he  died  in  October,  1875,  intestate,  and  insolvent ;  and  that 
no  administration  had  been  granted  on  his  estate,  as  there 
were  no  assets  to  administer. 

The  defendants  answered  the  bill,  and  alleged  that  the 
complainant's  decree  had  been  fully  paid  and  satisfied,  as 
shown  by  a  receipt,  which  they  produced,  and  which  was  in 
these  words  :  "Received  of  Samuel  W.  Harris,  guardian  of 
the  minors  of  Andrew  Jackson,  deceased,  the  following  notes, 
as  a  final  settlement  of  all  claims  against  said  S.  W.  Harris 
as  my  guardian  :  One  note  against  R.  P.  Lockhart,  for 
$1,126.56,  with  interest  on  same,  6  yrs.  and  4  mos.,  $711.45  ; 
payment  with  interest,  Jan.,  '66,  $14.38;  one  note  on  J.  A. 
Allen,  for  $505.09  ;  interest,  1  yr.  and  4  mos.,  $45.77  ;  amount 
of  claims  against  S.  W.  Harris  as  guardian,  $2,258.79  ;  re- 
mainder over  due  S.  W.  Harris  from  settlement,  $115.70." 
(Signed  by  said  F.  M.  Jackson,  and  dated  May  2d,  1867.) 
An  amended  bill  was  afterwards  filed,  alleging  that  this 
receipt  was  not  true  in  its  recitals  ;  that  the  complainant  had 
never  received  the  notes  therein  specified,  nor  collected  the 
money  due  on  them  ;  that  the  receipt  was  given  when  the 
complainant  "had  just  arrived  at  the  age  of  twenty-one 
years,"  and  that  the  decree  was  still  unsatisfied.  The  defend- 
ants answered  the  amended  bill,  denying  its  averments  as  to 
the  receipt,  and  asserting  its  correctness  and  conclusiveness. 
An  administrator  ad, litem  of  the  estate  of  said  Harris  was 
appointed,  and  put  in  a  formal  answer,  denying  the  allega- 
tions of  the  bill. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill,  holding  that  no  reason  was  shown  for 
setting  aside  the  receipt ;  and  his  decree  is  now  assigned  as 
error. 

Jno.  M.  Chilton,  for  appellant. 

W.  J.  Samford,  and  H.  C.  Lindsey,  contra. 

STONE,  J. — There  is  a  good  deal  of  testimony  in  this 
record,  which  we  feel  it  our  duty  to  disregard,  under  section 
3058  of  the  Code  of  1876.  Leaving  out  of  view  the  testimony 
thus  ascertained  to  be  illegal,  there  is  no  real  testimony 
showing  the  circumstances  under  which  the  settlement  of 
May  2d,  1867,  was  made,  and  the  receipt  of  that  date  given. 
Harris,  the  decedent,  was  the  guardian  of  Jacl^son,  the  com- 
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plainant.  Jackson  became  of  age  in  April,  1867  ;  and  on  the 
2d  day  of  May,  1867,  Harris  came  to  a  final  settlement  of  his 
guardianship,  and  there  was.  decreed  to  complainant  the  sum 
of  $2,258.79. '  On  that  day,  Jackson  executed  a  receipt, 
acknowledging  to  have  "Received  of  Samuel  W.  Harris,  guar- 
dian of  the  minors  of  Andrew  Jackson,  deceased,  the  follow- 
ing notes,  as  a  final  settlement  of  all  claims  against  said  S. 
W.  Harris  as  my  guardian."  Then  follows  a  description  of 
two  notes,  one  on  Lockhart,  and  the  other  on  Allen  ;  the  two 
amounting  to  something  more  than  the  face  of  the  decree. 
The  receipt  shows  the  true  amount,  $2,258.79,  as  due  from 
Harris,  guardian,  to  Jackson,  his  ward.  Lockhart  paid  his 
note  to  Jackson,  mostly  in  a  tract  of  land,  deeded  and  con- 
veyed to  him,  and  the  small  balance  in  money.  Jackson 
kept  and  occupied  the  lands  one  or  two  years,  and  then 
re-sold  them  to  Lockhart,  at  a  considerable  loss.  Part  of 
the  note  on  Allen  was  collected  by  Jackson.  The  balance 
was  compromised,  and  whether  the  sum  realized  in  the  com- 
promise was  ever  paid  to  Jackson,  the  testimony  does  not 
inform  us.  The  present  bill  is  filed  to  vacate  and  set  aside 
the  settlement  evidenced  by  Jackson's  receipt,  and  to  collect 
said  probate  decree.  The  effort  is  to  collect  it  out  of  lands 
descended  to  the  heirs  of  Harris. 

Harris,  the  guardian,  and  Jackson  lived  near  each  other, 
ever  after  the  settlement,  until  Harris'  death,  in  October, 
1875.  They  were  on  intimate  terms,  and  had  money  deal- 
ings, some  of  relatively  large  amounts.  At  Harris'  death,  he 
owed  Jackson  a  borrowed-money  debt  of  a  thousand  dollars. 
This  was  demanded  and  collected  from  the  family  of  Harris, 
while  Jackson  asserted  no  claim  to  the  money  decreed  to 
him,  until  he  filed  this  bill  in  May,  1877, — ten  years,  less  one 
day,  after  he  had  given  his  receipt.  During  all  that  time,  he 
had  claimed  nothing  as  due  him  in  virtue  of  the  guardian- 
ship ;  dealt  freely  with  his  former  guardian  ;  proved  his  con- 
fidence in  him  in  many  ways,  and  was  heard  to  say,  several 
years  after  the  settlement,  his  guardian  had  dealt  honorably 
by  him.  The  death  of  Harris,  the  guardian,  has  rendered  it 
impossible  to  make  proof,  which,  it  must  be  supposed,  could 
have  been  made,  if  this  litigation  had  come  off  during  his 
life-time.  t 

A  guardian,  dealing  with  his  ward  shortly  after  the  latter 
becomes  of  age,  takes  upon  himself  the  onus  of  proving  that 
he  dealt  fairly,  made  full  communication  of  every  fact  within 
his  knowledge,  calculated  to  influence  the  conduct  of  the 
latter,  and  that  he  obtained  nothing  from  him  without  his 
free  consent,  given  after  receiving  full  information  of  all 
facts,  bearing  on  his  rights  and  the  extent  of  them.     This  the 
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law  exacts,  as  a  necessary  protection  of  a  class  of  persons 
liable  to  be  made  the  victims  of  the  artful.  But  the  law,  in 
this  class  of  cases,  as  in  all  others,  requires  diligence  of  par- 
ties who  invoke  its  remedial  aid.  In  Soutliall  v.  Clark,  3 
Stew.  &,  Por.  338,  the  advantage  taken  of  the  ward  by  his 
guardian,  according  to  th'e  averments  of  the  bill  in  that  case, 
was  much  greater  than  that  charged  in  this  case.  The  guar- 
dian had  married  the  ward's  mother.  The  bill  was  filed  a 
little  more  than  ten  years  after  the  settlement  in  which  the 
fraud  was  charged.  This  court  said  :  "More  than  ten  years 
had  elapsed  from  the  date  of  that  settlement,  before  relief 
was  sought,  and,  then,  no  peculiarity  of  circumstances  is 
shown,  why  the  complainant  was  so  slow  in  becoming  cor- 
rectly informed  as  to  his  rights."  Relief  was  denied  on  that 
ground.  C.  J.  Lipscomb,  in  hi^  opinion  in  that  case,  quoted 
approvingly  the  case  of  Meridith  v.  Nichols,  1  A.  K.  Mar.  595, 
in  which  the  advantage  obtained  was  much  grosser  than  that 
charged  in  this  case,  and  yet  the  court  denied  relief,  on  the 
ground  that  the  bill  was  not  filed  until  seven  years  after  the 
settlement  it  sought  to  vacate. — See,  also,  Caldwell  v.  Gillis, 
2  Por.  526;  Myer  v.  Bives,  11  Ala.  760  ;  Ferguson  u.  Loivery, 
54  Ala.  510 ;  Malone  v.  Kelly,  lb.  532. 

We  think  the  present  bill,  and  the  evidence  in  this  record, 
each  fails  to  show  a  satisfactory  reason  for  such  long  delay  in 
the  commencement  of  the  suit ;  and  for  that  reason,  the  bill 
was  rightly  dismissed.  There  is  even  doubt  if  the  case  is 
sufficiently  made  out,  aside  from  the  delay  in  filing  the  bill. 

Affirmed. 


Burke  v.  Mutch. 

Summary  Proceeding  between  Sureties,  for  Contribution. 

1.  Grant  oj  administration  ;  jurisdiction  of  court,  and  presumptions  in  favor 
of. — In  the  grant  of  letters  testamentary,  or  of  administration,  the  Probate 
Court  is,  under  constitutional  provisions,  a  court  of  general  jurisdiction  ;  and 
\fhen  a  grant  of  such  iette^p  is  collaterally  assailed,  it  will  be  presumed  that 
the  court  previously  ascertained  the  existence  of  the  jurisdictional  fact  on 
which  the  validity  of  the  grant  depends,  although  its  existence  is  not  shown 
by  the  record. 

2.  Grant  of  administration  to  sheriff. — Letters  of  administration  de  bonis 
non  can  be  granted  to  the  sheriflf,  only  when  there  is  no  general  county  ad- 
ministrator (Code,  §2363);  yet,  in  a  collateral  proceeding,  as  in  an  action  for 
contribution  between  two  of  the  sureties  on  bis  official  bond,  founded  on  his 
default  as  administrator  de  bonis  non,  it  is  not  necessary  to  aver  or  prove  that 
there  was  no  general  county  administrator  at  the  time  his  letters  were  granted- 
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Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  James  E.  Cobb. 

Geo.  p.  Harrison,  for  the  appellant. 

H.  C.  LiNDSEY,  contra. 

SOMERVILLE,  J. — This  is  a  summary  motion  by  one 
surety  against  another,  on  a  sheriff's  bond,  claiming  contribu- 
tion. The  averment  is  made,  that  Hunter,  the  sheriff,  had 
been  appointed  administrator  de  bonis  non  of  the  estate  of  W. 
S.  May,  deceased,  by  the  Probate  Court  of  Lowndes  county, 
and  that  the  plaintiff  in  the  motion  had  paid  a  decree  against 
him  as  such  administrator,  which  had  also  been  rendered 
against  the  plaintiff  and  the  defendant  jointly,  as  sureties  on 
said  bond.  A  demurrer  to  the  motion  was  sustained,  on  the 
ground  that  it  failed  to  aver  that  there  was  no  ge,neral  admin- 
istrator in  the  county  of  Lowndes,  at  the  time  of  Hunter's 
appointment ;  and  this  ruling  is  now  assigned  as  error. 

It  is  admitted,  that  tbe  statute  confers  such  power  upon 
the  Probate  Court,  only  in  the  event  of  there  being  no  gen- 
eral administrator. — Code  of  1876,  §  2363.  The  only  ques- 
tion concerns  the  presumption  as  to  its  proper  exercise,  when 
it  is  collaterally  assailed,  as  in  this  proceeding.  We  are  of 
opinion,  very  clearly,  that  such  averment  is  unnecessary.  The 
constitution  of  the  State  confers  upon  the  General  Assembly 
the  power  to  establish  a  Court  of  Probate,  in  each  county 
within  the  State,  "ivith  general  jurisdiction  for  the  granting  of 
letters  testamentary  and  of  administration,  and  for  orphans' 
business." — Const.  1875,  art.  vi.  §  9.  The  constitution  of 
1819  (Art.  v.,  §  9)  was  the  same  in  phraseology,  with  the 
omission  of  the  words  "with  general  jurisdiction,"  which 
were  added  only  to  speak  the  judicial  interpretation  repeat- 
edly given  it  in  the  decisions  of  this  court.  In  Gray's  Adm'rs 
V.  Cruise  (36  Ala.  559,  561),  it  was  said,  that  "the  jurisdiction 
of  the  Probate  Court"  [as  conferred  by  the  constitution  of 
1819],  "io  the  grant  of  letters  testamentary,  and  of  admin- 
istration, is  original,  general,  and  unlimited.  It  is,  to  that 
extent,  a  court  of  general,  not  limited,  or  special  jurisdiction." 
It  was  accordingly  held,  in  that  case,  that  an  order  of  the 
Probate  Court,  granting  letters  of  administration  de  bonis 
non,  could  not  l3e  held  void,  in  a  collateral  proceeding,  be- 
cause it  failed  to  show  the  appointment  and  removal,  resig- 
nation or  death  of  the  administrator  in  chief, — a  juris- 
dictional fact  as  essential  to  the  validity  of  the  order,  as  a 
vacancy  in  the  oflSce  of  county  administrator  would  be  here. 

We  take  the  principle  to  be  settled  beyond  all  disputation, 
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that  where  the  Probate  Court  exercises  the  power  to  appoint 
an  administrator  of  an  estate,  it  is  to  be  presumed  that  it 
previously  ascertained  the  existence  of  the  jurisdictional  fact, 
without  which  the  power  could  not  be  legally  exercised  ;  and 
its  validity  is  not  permitted  to  be  collaterally  assailed,  or 
questioned  otherwise  than  in  a  direct  proceeding.  Even  if 
so  directly  assailed,  such  appointment  would  not  he  void,  but 
voidable  only. — Coltart-  v.  Allen,  40  Ala.  155  ;  Ikelheimer  v. 
Chapmon's  Adni'rs,  32  Ala.  676;  Whorton  v.'  Moragne,  62 
Ala.  201. 

The  Circuit  Court  erred  in  sustaining  the  demurrer,  and 
the  cause  is  reversed  and  remanded. 


Wood  V,  Brewer  &  Brewer. 

Action  by  Assignee,  on  Account  for  Work  Und  Labor  performed' 

1.  Liability  for  work  and  labor  done,  of  employer  and  person  beneficially  inter- 
ested.—  When  a  person  employs  another  to  work  for  him  on  his  plantation, 
not  disclosing  the  fact  that  another  person  is  cultivating  the  plantation  that 
year,  and  is  to  employ  and  pay  for  the  necessary  labor,  he  is  personally  liable 
for  the  services  rendered,  though  the  benefit  of  the  services  may  have  enured 
to  the  benefit  of  the  person  so  cultivating  the  place.  But,  if  the  defendant 
did  not  employ  the  laborer,  either  for  himself,  or  as  the  agent  of  tke  persoa  who 
was  cultivating  his  plantation;  and  the  laborer,  not  beini?  employed,  per- 
formed services  on  the  place  with  the  knowledge  of  the  person  who  was  culti- 
vating it,  or  on  whose  account  it  was  being  cultivated,  or  of  his  agent  duly 
authorized,  the  law  implies  a  promise,  by  the  person  for  whose  benefit  the 
labor  is  performed,  to  pay  reasonable  compensation  for  it. 

2.  Consideration  of  assigned  contract — In  an  action  by  the  assignee  or 
transferree  of  a  claim  for  work  or  labor  done,  the  assignment  not  being 
denied  by  special  plea,  evidence  in  relation  to  the  consideration  thereof  is  not 
admissible. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  James  E.  Cobb. 

J.  A.  Belbeo,  and  W.  F.  Foster,  for  appellant. 

W.  C.  MclvER,  contra. 

STONE,  J. — The  present  suit  was  brought  by  Brewer  & 
Brewer,  as  transferrees  of  Graham,  to  recover  the  value  of 
work  and  labor,  alleged  to  have  been  performed  by  the  latter, 
for  and  at  the  request  of  appellant's  testator,  in  his  life-time. 
Before  the  trial  was  had  in  the  court  below,  Mr.  Wood,  the 
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testator,  had  died  ;  and  the  suit  was  revived  in  the  name  of 
the  executrix.  That  services  were  performed,  does  not  ap- 
pear to  have  been  disputed.  The  real  defense  is,  that  Wood 
did  not  employ  Graham,  but  that  one  Hall  was  cultivating 
Wood's  plantation  that  year,  and  was  himself  to  employ  the 
labor ;.  and  that,  if  auy  one  owed  Graham  for  his  labor,  it 
was  Hall.  Whether  Wood  actually  employed  Graham  as  a 
laborer,  was  a  very  material  inquiry;  for,  if  he  did  so  em- 
ploy him  to  work  for  him — employed  him  in  his  own  name, 
and  did  not  disclose  to  him  that  he  was  acting  for  Hall, — 
then,  if  Grahanf  performed  the  services,  he  had  a  clear  right 
to  look  to  Wood  for  payment ;  and  it  would  not  vary  the 
case,  if,  between  Wood  and  Hall,  the  plantation  was  being 
carried  on,  and  the  hands  employed  by  the  latter.  This 
would  be  an  express  contract,  and  would  bind  Wood  for  the 
payment  of  the  wages,  even  though  the  services  enured  to 
the  benefit  of  another.  But,  if  the  jury  are  not  convinced  by 
the  evidence  that  Wood  employed  Graham,  and  he.  did  not 
employ  him  as  the  agent  of  Hall,  then  it  becomes  material 
to  inquire  on  whose  account  the  plantation  was  cultivated 
that  year,  and  who  was  to  furnish  the  labor.  If  Graham 
performed  services,  with  the  knowledge  of  the  person  on 
whose  account  the  plantation  was  being  cultivated,  or  of  his 
agent  authorized  to  employ  labor  on  his  account,  then  the 
law  implies  a  promise  on  the  part  of  the  person  for  whose 
benefit  the  labor  is  performed,  to  pay  reasonable  compensa- 
tion therefor. — Addison  on  Contracts,  §§  1399,  1401 ;  Aikin 
V.  Bloodqood,  12  Ala.  151. 

Much  the  larger  part  of  the  testimony  of  the  witness  Gra- 
ham, related  to  transactions  with,  and  statements  by  Wood, 
the  deceased.  This  testimony  was  incompetent. — Louis  v. 
Easton,  50  Ala.  470 ;  Kirhney  v.  Kirksey,  41  Ala.  626  ;  Wald- 
man  v.  Crommelin,  46  Ala.  580  ;  S tailings  v.  Uinson,  49  Ala. 
92;  Davidson  v.  Bothsdiild,  lb.  104;  McCrary  v.  Rash, 
60  Ala.  374. 

We  can  not  perceive  on  what  principle  testimony  was  re- 
ceived, that  Graham  had  become  indebted  to  Brewer  & 
Brewer,  for  professional  services  rendered  him,  and  that 
Graham  was  acquitted  of  the  o£fense  for  which  he  had  been 
imprisoned.  There  was  no  sworn  plea,  denying  plaintiffs' 
beneficial  ownership  of  the  claim  sued  on  ;  and,  hence,  how 
or  why  they  claimed  the  same,  was  wholly  immaterial ;  and 
testimony  bearing  on  those  questions  should  have  been  ex- 
cluded. The  objection  to  the  testimony  of  witness  Brewer, 
purporting  tq  detail  the  testimony  of  the  deceased  witness, 
was  not  well  founded.  Neither  was  there  error  in  receiving 
the  bail-bond  in  evidence,  in  connection  with  the  testimony 
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that  Graham  performed  labor  on  Wood's  plantation.  It  was 
a  circumstance  to  be  weighed  by  the  jury,  in  determining 
whether  the  services  were  rendered  at  Wood's  request. 

A  patent  error  in  the  second  charge  given  by  the  court, 
deserves  notice.  One  postulated  condition  of  that  charge  is, 
that  "Ed.  Graham  worked  on  Wood's  place,  with  Wood's 
Jknowledge  and  consent."  There  was  some  testimony  offered 
that  Hall  had  the  control  and  cultivation  of  that  plantation 
that  year.  If  the  jury  were  convinced  by  the  testimony  that 
Hall  was  cultivating  the  place  on  his  own  account,  and  not 
for  Wood,  then  this  charge  was  erroneous.  Working  on 
Wood's  place,  with  his  knowledge  and  consent,  would  not 
raise  an  implied  promise  on  his  part  to  pay  for  such  work, 
unless  such  place  was  being  cultivated  by  him,  and  in  his 
interest.  A  charge  which  pretermits  a  material,  pertinent 
inquiry,  justified  by  any  testimony,  no  matter  how  slight, 
should  not  be  given. — Aaron  &  Ely  v.  The  State,  39  Ala.  684 ; 
Traun  v.  Keiffer,  31  Ala.  136. 

As  we  have  intimated  above,  this  case  is  presented  in  two 
aspects ;  one  relying  on  an  express  contract  of  hiring  by 
Wood  ;  the  other,  on  an  implied  promise  by  the  latter  to  pay 
for  work  and  labor  performed  for  him,  with  his  knowledge 
and  consent.  In  the  latter  aspect  of  the  inquiry,  it  was  com- 
petent to  prove  on  whose  account  the  plantation  was  culti- 
vated that  year ;  and,  as  bearing  on  this  question,  the  con- 
tract between  Wood  and  Hall,  and  the  dealings  between  Hall 
and  Graham,  were  competent  evidence.  The  court  erred  in 
excluding  the  testimony  of  R.  H.  Wood,  bearing  on  these 
questions. 

Reversed  and  remanded. 


Worrell  &  Wife  v.  McDonald. 

BUI  in  Equity  for  Foreclosure  of  Mortgage;    Cross-Bill  for 

Cancellation. 

1.  Alienation  of  homestead  ;  wife's  voluntary  signature  and  assent. — Held,  on 
the  authority  of  Coleman  v.  Smith  (55  Ala.  368),  and  MiUer  v.  Marx  (lb.  32'2-40), 
that  the  evidence  adduced  as  to  the  circumstances  under  which  a  mortgage  of 
the  homestead  was  executed  by  husband  and  wife,  the  certificate  of  the  notary 
public  as  to  its  acknowledgment  being  in  legal  form,  "  fails  to  produce  a  sat- 
isfactory conviction  that  the  chancellor  erred  in  holding  the  intendments 
arising  from  the  notary's  certificate  not  overcome." 
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Appeal  from  the  Chancery  Court  of  Russell. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  15th  Janu- 
ary, 1878,  by  Joseph  B.  McDonald  and  George  W.  Gunn, 
against  Thomas  J.  Worrell  and  his  wife,  Mrs.  Cynthia  A. 
Worrell ;  and  sought  the  foreclosure  of  a  mortgage  on  a  tract 
of  land,  executed  by  the  defendants  to  the  complainants 
jointly,  a  copy  of  which  was  made  an  exhibit  to  the  bill. 
The  mortgage  was  dated  the  20th  November.  1874,  and  wa» 
given  to  secure  the  payment  of  two  promissory  notes,  of 
even  date  mth  the  mortgage,  for  $200  each,  payable  on  the 
1st  November,  1875,  one  to  McDonald,  and  the  other  to 
Gunn  ;  was  signed  by  said  Worrell  and  wife,  and  attested 
by  "A  McGehee,  notary  public  ;"  and  to  it  were  appended  two 
certificates  by  said  McGehee  as  notary,  as  to  its  execution 
and  acknowledgment  by  the  mortgagors.  As  to  the  acknowl- 
edgment by  said  Worrell,  the  certificate  of  the  notary  was  in 
the  usual  form  ;  and  as  to  its  acknowledgment  by  Mrs.  Wor- 
rell, his  certificate  was  in  these  words  :  "I,  A.  McGehee,  no- 
tary public  in  and  for  said  county,  hereby  certify,  that  on  the 
20th  day  of  November,  1874,  came  before  me  the  within 
named  Cynthia  Ann  Worrell,  known,  or  made  known  to  me, 
to  be  the  wife  of  the  within  named  Thomas  J.  Worrell ;  who, 
being  by  me  examined  separate  and  apart  from  her  husband, 
touching  the  signature  to  the  within  mortgage,  acknowledged 
that  she  signed  the  same,  of  her  own  free  will  and  accord, 
and  without  fear,  constraint,  or  persuasion  of  her  husband. 
In  witness  whereof,"  &c. 

The  defendants  filed  separate  answers,  which  were  substan- 
tially the  same.  Tbey  admitted  their  signatures  to  the  mort- 
gage, but  denied  its  validity  ;  alleged  that  it  was  given  to 
secure  the  two  notes  therein  described,  and  that  the  consid- 
eration of  the  notes  had  failed  ;  that  they  were. given  in  con- 
sideration of  professional  services  to  be  rendered  by  the 
payees,  as  attorneys  at  law,  in  defending  said  Worrell  against 
a  criminal  prosecution  for  murder,  and  procuring  his  release 
or  pardon  in  the  event  of  conviction,  and  that  the  services 
were  not  rendered  as  stipulated  ;  alleged,  also,  that  the  mort- 
gage embraced  the  homestead  on  which  they  resided,  and 
that  it  was  not  acknowledged  before  an  officer  authorized  to 
take  and  certify  such  acknowledgment,  McGehee's  term  of 
oflfice  as  notary  having  previously  expired  ;  that  it  was  signed 
by  Mrs.  Worrell,  not  freely  and  voluntarily,  but  under  the 
undue  influence  and  persuasion  of  her  husband,  her  son,  and 
said  McDonald,  who  refused  to  undertake  the  defense  of  her 
husband  unless  she  signed  it ;  that  she  signed  it  in  the 
presence  of  her  husband,  and  was  not  examined  by  the  no- 
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tary,  separate  •  and  apart  from  her  husband,  touching  her 
signature  to  the  same  ;  and  they  asked  that  their  answers 
might  be  taken  and  considered  as  a  cross-bill,  and  that  the 
mortgage  of  the  homestead  might  be  cancelled  and  set  aside 
on  the  grounds  stated. 

It  was  proved  that  the  notes  and  mortgage  were  signed  on 
the  day  of  their  date,  while  the  parties  were  together  in  a 
room  in  the  court-house ;  the  parties  present  being  said 
Worrell  and  wife,  McDonald  and  McGehee,  the  notary,  and 
Worrell  being  then  under  indictment  for  murder.  Mrs.  Wor- 
rell, in  her  deposition,  stated  that  her  son  WiUiam  was  also 
present,  and  urged  her  to  sign  the  mortgage  ;  but  John  W. 
Worrell,  whose  deposition  was  taken  on  the  part  of  the  de- 
fendants, and  who  was  their  son,  testified  that  he  was  not 
present  at  the  time.  The  notary,  McGehee,  was  not  exam- 
ined as  a  witness.  The  depositions  of  Worrell  and  wife  were 
twice  taken  on  their  own  behalf.  In  his  first  deposition, 
after  stating  the  negotiations  between  himself  and  the  com- 
plainants, Worrell  thus  testified  as  to  the  execution  of  the 
mortgage  :  "  They  then  required  a  mortgage  on  my  lands,  to 
secure  payment  of  said  notes,  and  required  my  wife  to  sign 
the  mortgage.  She  refused  to  sign  the  mortgage  on  her 
homestead,  but  was  finally  persuaded  by  her  son,  myself  and 
McDonald,  to  sign  it,  which  she  did,  and  by  my  side,  before 
one  A.  McGehee,  supposed  to  be  a  notary  public  ;  but  she 
was  not  examined  by  him,  on  oath,  touching  her  signature." 
In  his  second  deposition  he  thus  stated  the  facts  :  "Myself 
and  wife,  McDonald,  my  son  William,  and  McGehee  were  in 
one  of  the  jury-rooms  in  the  court-house.  Court  was  in  ses- 
sion. I  had  just  come  out  of  the  jail,  under  guard,  into  the 
court-house.  Gunn  told  me  to  go  into  the  room,  that  Mc- 
Donald had  the  papers  fixed.  I  signed  the  notes,  and  Mc- 
Donald then  handed  me  the  mortgage  ;  said  it  was  on  all  my 
land,  2i0  acres.  I  had  never  seen  the  mortgage,  until  pre- 
sented by  McDonald  to  be  signed.  I  told  him  that  I  was 
not  willing  to  give  a  mortgage  on  all  my  lands  for  that 
amount,  but  would  give  them  a  deed  to  eighty  acres  to  de- 
fend my  case.  He  then  said  that  he  would  not  defend  the 
case  without  the  mortgage  on  all ;  that  it  was  a  very  danger- 
ous case  ;  that  ray  life  was  at  stake,  and  prejudice  was  against 
me ;  that  I  had  better  employ  counsel  at  once  ;  that  the  case, 
would  go  to  trial  the  next  day,  <fec.  This  all  occurred  in  the 
jury-room,in  the  court-house  at  Seale,where  I  was  tried  for  my 
life.  When  the  mortgage  was  handed  to  my  wife  to  sign,  she 
utterly  refused,  and  said,  she  could  not  sign  away  her  home- 
stead ;  that  if  her  husband  should  be  taken  from  her,  and 
she  should  lose  her  home,  she  would  be  ruined ;  and  she  told 
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McDonald  she  would  give  him  a  deed  for  eighty  acres  to  de- 
fend the  case  to  the  end.  McDonald  said  he  would  not  de-- 
fend  the  case  without  the  mortgage,  and  told  her  that  she 
did  not  know  as  much  ae  he  did  ;  that  it  was  a  bad  case  ; 
that  her  husband's  life  was  in  danger,  and  she  had  better 
employ  counsel  at  once.  My  son  William  then  rose  up,  and 
said,  'Ma,  you  must  sign  it.'  McDonald  said,  '  Yes,  madam, 
sign  it ;  1  never  will  push  you  ;  and  if  you  dont  sign  it,  1  wont 
defend  your  husband.'     Then  she  signed  it,  but  reluctantly." 

Mrs.  Worrell  testified,  in  her  first  deposition  :  "When  asked 
to  sign  said  mortgage,  I  refused  to  do  so,  stating  that  1  could 
not  sign  away  my  homestead  ;  but  I  was  finally  persuaded 
to  sign  it,  by  my  husband,  my  son  William,  and  said  Mc- 
Donald. I  signed  it  with  great  reluctance.  It  was  in  Major 
WaddelPs  office,  in  the  court-house,  when  the  notes  were 
signed,  on  the  20th  November,  1874."  In  her  second  deposi- 
tion, she  testified  as  follows:  "Myself  and  husband,  J.  B. 
McDonald,  and  A.  McGehee,  notary  public,  were  all  that 
were  in  the  room  when  the  mortgage  was  signed.  When  I 
was  asked  to  sign  it,  I  refused,  and  told  Col.  McDonald  I 
could  not  sign  away  my  homestead  ;  that  if  my  husband  was 
taken  away  from  me,  I  would  be  brought  to  suffering,  and 
that  I  would  give  him  a  deed  to  eighty  acres  of  the  land. 
He  said  he  did  not  want  the  land  ;  that  he  would  not  defend 
my  husband,  if  I  did  not  sign  the  mortgage  ;  that  I  had  better 
sign  it  ;  that  it  was  a  bad  case.  My  son  William  said,  'Ma, 
you  must  sign  it'  McDonald  said,  'Sign  it  ;  I  ivillnever  push 
you.'  I  was  in  so  much  trouble  that  I  did  not  know  what  to 
do,  and  I  signed  it.  McGehee,  the  notary  public,  never  read 
the  mortgage  over  to  me,  separate  and  apart,  nor  in  the 
presence  of  my  husband  either  ;  never  examined  me  separate 
and  apart  from  my  husband,  touching  my  signature  ;  and  I 
did  not  sign  it  with  my  own  free  will,  but  by  persuasion  of 
Col.  McDonald  and  my  son  William.  When  I  went  to  the 
notary,  I  did  not  know  fully  the  nature  of  the  instrument  X 
signed.  I  had  not  been  apprised  of  it  before.  McGehee  or 
McDonald,  one  or  both,  said  it  was  a  mortgage,  i  signed 
what  was  said  to  be  the  mortgage,  but  very  much  against  my 
will.  I  was  excited,  and  persuaded  to  sign  it  by  McDonald 
and  my  son." 

McDonald,  whose  deposition  was  taken  on  behalf  of  the 
complainants,  testified  to  the  employment  of  himself  and  said 
Gunn  to  defend  Worrell,  the  general  facts  connected  with  his 
defense  and  trial,  and  thus  stated  the  circumstances  attend- 
ing the  execution  of  the  mortgage  :  "I  drew  up  the  notes  and 
mortgage  at  the  request  of  said  Worrell  and  his  wife.  It 
was  at  the  earnest  solicitation  of  said  Worrell  and  wife,  and 
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the  fullest  assurances  of  good  faith  and  promises  to  pay  said 
notes,  and  of  the  great  value  of  said  lands  mortgaged,  that 
we  consented  to  defend  him  in  the  case.  The  Circuit  Court 
was  then  in  session,  and  said  transaction  occurred  in  the 
office  of  J.  F.  Waddell,  then  county  solicitor,  in  the  court- 
house. She  signed  said  mortgage  freely,  and  of  her  own 
accord,  or  she  so  stated  and  insisted  at  the  time.  She  was 
not  in  great  distress,  any  more  than  a  woman  would  ordina- 
rily be  whose  husband  was  in  jail  under  so  serious  a  charge. 
She  seemed  very  calm, but  very  anxious  to  get  counsel  to  aid 
him  in  his  case.  Mr.  McGehee  read  the  said  instrument  to 
the  parties,  in  my  presence,  and  explained  to  them  its  mean- 
ing and  purport.  The  reason  of  this  was,  that  I  mistrusted 
both  of  the  parties,  and  did  not  want  them  to  have  any  excuse 
that  they  did  not  know  what  it  meant.  I  recollect  distinctly 
that  it  was  read  over  to  her,  both  by  Mr.  McGehee  and  my- 
self, and  explained  separately  by  each  of  us.  I  was  present 
when  she  signed  it,  and  so  was  her  husband.  The  certificate 
of  said  McGehee  speaks  the  truth.  Mr.  Worrell  was  taken 
out  of  the  room,  into  the  general  court-room,  while  Mrs. 
Worrell  was  being  examined  by  the  notary,  as  to  her  signa- 
ture to  the  mortgage ;  and  she  stated  that  she  signed  the 
same  freely  and  voluntarily.  I  knew  that  I  was  dealing  with 
a  man  in  whom  I  had  no  confidence,  and  was  therefore  care- 
ful to  have  every  letter  of  the  law  complied  with." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  cross-bill,  and  rendered  a  decree  foreclosing 
the  mortgage,  but  without  delivering  any  opinion,  or  assign- 
ing any  reasons  for  his  decree.  The  defendants  appeal  fram 
this  decree,  and  here  assign  each  part  of  it  as  error. 

Norman  &  Wilson,  and  J.  M.  Russell,  for  appellants. 

Hoopers  &  Waddell,  contra. 

STONE,  J. — There  is  in  fact  but  one  question  presented 
by  this  record,  namely  :  Is  it  shown  that  the  mortgage  from 
Worrell  and  wife  was  executed  with  the  voluntary  signature 
and  assent  of  the  wife,  as  the  law  requires  such  act  to  be 
evidenced,  in  order  to  convey  or  charge  the  homestead  ? 
The  certificate  of  the  notary  is  in  the  precise  form  prescribed 
by  the  statute. — Act  approved  December  13th,  1878  ;  Pamph. 
Acts,  53-4.  The  objection  urged  is,  that  Mrs.  Worrell  was 
unduly  persuaded  to  execute  the  paper,  and  that  McDonald, 
one  of  the  complainants,  united  in.  such  persuasion.  The 
evidence  offered  in  support  of  this  objection  is  the  testimony 
of  Mr.  and  Mrs.  Worrell.     They  were,  each  of  them,  twice 
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examined.  In  their  second  examinations  they  are  much 
more  elaborate  than  in  the  first,  and  some  discrepancies,  as 
well  as  contradictions  by  other  of  their  own  witnesses,  might 
be  pointed  out,  if  deemed  necessary.  McDonald,  in  liis 
testimony,  fully  contradicts  all  statements  imputing  im- 
proper influence  exerted,  and  he  is  corroborated  by  many 
circumstances  in  evidence. 

In  Coleman  v.  Smith,  55  Ala.  368,  this  precise  question  was 
presented.  We  said  :  "The  substance  of  the  testimony  cer- 
tainly is,  that  Mrs.  Coleman  hesitated  before  executing  the 
mortgage,  and  at  last  signed  it  reluctantly.  Still,  there  was 
no  coercion,  no  subjugation  of  her  will,  and  no  false  or  fraud- 
ulent representations  made  to  her,  by  which  she  was  induced 
to  join  in  the  conveyance.  Especially  is  there  an  entire 
absence  of  proof  that  Mr.  Smith  procured  or  connived  at 
the  employment  of  any  influence,  designed  or  calculated  to 
procure  her  signature.  True,  she  was  persuaded  by  her 
husband,  and  probably  by  others  ;  but,  when  she  came  to 
act,  she  did  it  freely,  without  being  impelled  thereto  by  fraud, 
or  duress.  She  freely  elected  to  execute  the  mortgage, 
possibly  under  the  conviction  that  Mr.  Smith  ought  to  be 
made  secure,  and  partly,  no  donbt,  as  a  means  of  averting  a 
calamity  then  impending  over  her  husband.  Human  actions 
are  rarely  impelled  by  isolated  motives.  We  often  find  our- 
selves in  a  dilemma,  to  extricate  ourselves  from  which  we 
must  elect  between  two  confessed  evils.  Left  entirely  free, 
we  would  prefer  neither  ;  but  being  compelled  to  take  one  or 
the  other,  we  naturally  choose  that  which  we  deem  least 
hurtful.  In  thus  choosing,  we  give  our  voluntary  assent,  in 
the  strict  and  legal  meaning  of  the  term." 

In  Miller  v.  Marx,  55  Ala.  322,  340,  speaking  of  the 
measure  of  proof  necessary  to  set  aside  a  certificate,  such  as 
we  are  considering,  we  quoted  from  an  opinion  of  the 
Supreme  Court  of  Illinois,  and  adopted  as  our  own  the  follow- 
ing language  :  "There  must  be  some  allegation  of  fraud,  or 
imposition  practiced  towards  her — some  fraudulent  combina- 
tion between  the  parties  interested  and  the  officer  taking  the 
acknowledgment,"  to  justify  the  court  in  setting  aside  such 
certificate. 

Under  these  rules,  the  defendants,  appellants  here,  have 
failed  to  produce  on  our  minds  a  satisfactory  convictionthat 
the  chancellor  erred  in  holding  that  the  intendments  arising 
from  the  notary's  certificate  were  not  overcome.  The  cases 
of  Balkum  v.  Wood,  58  Ala.  642,  and  Barnett  v.  Proskauer,  62 
Ala.  486,  are  not  opposed  to  this  view. 

Affirmed. 
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Western  Railroad  Co.  v,  Davis. 

Action  against  Bailroad  Company,  for  Injuries  to  Stoclc. 

1.  Action  against  railroad  company,  after  sale  under  decree  of  foreclosure. — Aa 
action  for  damages  cau  not  be  niaiutaiaed  against  a  railroad  corporation,  on 
account  of  injuries  to  stock  by  trains  runniofi;  on  its  roiid,  when  such  injuries 
occurred  alter  the  company  Ijad  ceaseri  to  own  or  control  the  road,  and  while 
it  was  owned,  operated  and  controlled  by  persons  who  had  purchased  its  fran- 
chise and  property  under  a  decree  of  foreclosure. 

2.  Departure,  in  repUcHtion  intr<iditcin(/  new  parlies. — Ac^tion  against  railroad 
corporation,  xbr  injuries  to  stock ;  plea,  that  defendant  had  ceased  to  own  or 
control  the  road,  and  was  not  interested  in  the  control  or  ownership  of  it,  at 
the  lime  of  the  alleged  injury  ;  replication,  that  the  parties  owning  and  con- 
trolling the  road  -'run  said  property  as  a  corporation,  under  the  name  of  the 
defendant  corporatioa  ;  held,  that  the  'replication  was  demurrable,  because  it 
was  a  departure,  and  sought  to  introduce  new  parties. 

Appeal  from  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  Thomas  F.  Davis,  against  the 
"Western  Railroad  Company,"  and  was  commenced  before  a 
justice  of  the  peace,  on  the  20th  November,  1876.  The  sum- 
mons issued  by  the  justice  was  returned  "Served  the  within 
on  Ag't  Western  Railroad  Co.;"  and  the  cause  of  action,  as 
claimed,  was  "twelve  dollars,  due  by  account,  for  one  heifer 
killed  by  said  railroad  company."  On  appeal  to  the  Circuit 
Court,  the  plaintiff  there  filed  a  complaint  against  "the 
Western  R.  R.  Company  of  Alabama,'"  as  follows  :  "The 
plaintiff  claims  of  the  defendant,  a  corporation  chartered  and 
doing  business  under  the  laws  of  the  Stnle  of  Alabama,  twenty- 
five  dollars,  as  damages  for  wrongfully  killing  a  heifer,  the, 
property  of  the  plaintiff,  on  or  about  the  last  of  October, 
1876.  Plaintiff  avers  that  said  defendants  were  operatiog 
and  running  their  cars  and  engines  on  a  line  of  railway  run- 
ning through  Chambers  county,  on  or  about  the  last  of 
October,  1876,  and,  while  so  running  their  cars  and  engines, 
ran  over  and  killed  a  heifer  of  the  plaintiff's,  which  was  worth 
the  sum  of  $25,  and  which  killing  was  wrongfully  done  ; 
wherefore  plaintiff  has  been  damaged,"  <lt;c.  A  demurrer 
was  interposed  to  this  complaint,  but  it  was  overruled  ;  and 
the  complaint  was  afterwards  amended,  by  leave  of  the  court, 
against  the  objection  and  exception  of  the  defendant,  by 
striking  out  the  words  which  are  italicized,  as  above  shown. 
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The  defendaut  pleaded,  1st,  not  guilty  ;  2d,  'tthat  prior  to  the 
time  of  the  injury  complained  of  the  defendant  had  ceased  to 
own  and  control  the  railroad  upon  which  said  injury  is  alleged 
to  have  been  committed,  and  at  the  time  of  said  alleged 
injury  the  defendant  neither  owned  nor  controlled  said  rail- 
road, nor. were  they  engaged  or  interested  in  running  cars  or 
locomotives  over  the  same."  Plaintiff  filed  a  replication  in 
these  words  :  "In  reply  to  the  pleas  of  the  defendant,  plaintiff 
says,  that  the  parties  owning,  controlling  and  running  the 
cars  upon  said  railroad,  and  against  whom  this  suit  is 
brought,  by  which  the  plaintiff's  cow  was  killed,  was  used  and 
run  as  the  property  of  the  Western  R.  R.  Company,  and  said 
parties  run  said  property  as  a  corporation,  under  the  name 
of  the  Western  R.  R.  Co.  of  Alabama  ;  all  of  which  he  is 
ready  to  verify."  The  defendant  demurred  to  this  replica- 
tion— "1st,  because  it  is  not  responsive  to  the  pleas  ;  2d, 
because  it  discloses  the  fact  that  plaintiff  is  seeking  to  charge 
other  parties  than  the  defendant  in  this  action  ;  3d,  because 
of  uncertainty  and  ambiguity  ;  4th,  because  it  fails  to  deny 
or  answer  the  defendant's  pleas  ;  5th,  because,  if  forced  to 
take  issue  on  said  replication,  the  defendant  may  be  forced 
to  defend  against  acts  committed  by  other  parties."  The 
•court  overruled  the  demurrer,  and  issue  was  then  joined 
between  the  parties. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
adduced  on  the  trial,  but  it  is  not  necessary  to  state  it  at 
length,  or  in  substance,  since  the  material  facts  are  stated  in 
the  opinion  of  the  court,  so  far  as  they  have  any  bearing  on 
the  correctness  of  the  charges  asked  by  the  defendant,  which 
were  in  writing,  aud  were  refused  by  the  court.  Said  charges 
Were  in  the  following  words  : 

"1.  If  the  jury  believe,  from  the  evidence,  that  the  West- 
ern Railroad  Company  of  Alabama,  a  corporation,  had  ceased 
to  run  and  control  the  road  known  as  the  'Western  Railroad 
of  Alabama,'  before  the  occurrence  of  the  injury  complained 
of,  then  they  must  find  for  the  defendant. 

"2.  If  the  jury  believe,  from  the  evidence,  that  on  or 
about  the  1st  June,  1875,  the  Georgia  Railroad  and  Banking 
Company,  and  the  Central  Railroad  and  Banking  Company 
of.  Georgia,  bought  the  Western  Railroad  of  Alabama,  and, 
at  the  time  of  the  injury  complained  of,  they  were  the  owners 
of  said  road,  and  in  possession  of  the  same,  and  operating  it 
as  such  ;  then  they  must  find  for  the  defendant. 

"3.  If  the  jury  believe,  from  the  evidence,  that  the  West- 
ern Railroad  Company  of  Alabama,  a  corporation,  owned 
the  Western  Railroad,  and  operated  the  same,  for  some  time 
previous  and  up  to  some  time  in  June,  1875,  and  then  ceased 
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to  own  and  operate  the  same,  and  were  not  owning  nor 
operating  it  at  the  time  of  the  alleged  injury  ;  then  they  must 
find  for  the  defendant,  notwithstanding  the  fact,  if  it  be  a 
fact,  that  the  Georgia  Railroad  and  Banking  Company,  and 
the  Central  Railroad  and  Banking  Company  of  Georgia, 
owned  and  operated  said  road  at  the  time,  and  sold  some 
tickets  to  passengers,  bearing  the  name  of  the  Western  Rail- 
road of  Alabama." 

The  rulings  of  the  court  on  the  pleadings,  the  refusal  of 
the  several  charges  asked,  and  other  matters,  are  now 
assigned  as  error. 

Geo.  p.  Harrison,  Jr.,  for  appellant. 

J.  J.  Robinson,  contra. 

SOMERVILLE,  J. — The  controlling  question  in  this  case 
is  raised  by  the  refusal  of  the  Circuit  Court  to  give  charges 
numbered  1,  2  and  3,  as  requested,  in  writing,  by  the  ap- 
pellant. 

The  facts  of  the  case  show  that  the  appellant  corporation 
was  chartered,  in  the  year  1860,  by  the  legislature  of  Ala- 
bama, under  the  name  of  "  The  Western  Railroad  Company 
of  Alabama."  Subsequently,  under  a  power  conferred  in  its 
charter,  the  company  mortgaged  to  certain  creditors  "  their 
franchise,  and  all  their  other  property,"  which  is  specially 
enumerated,  and  includes  "'  the  railroad,  depots,  machine- 
shops,  the  entire  rolling-stock,  tools  and  materials  of  the 
railroad."  Upon  a  bill  filed  in  the  Chancery  Court  of  Mont- 
gomery county,  by  Josiah  Morris  and  Robert  H.  Lowry,  as 
trustees  for  the  creditors,  there  was  rendered  a  decree  of 
foreclosure  of  said  qjortgage,  or  deed  of  trust  ;  and  the  said 
railroad  and  its  franchise,  with  the  other  mortgaged  property, 
was  sold  in  September,  1875,  and  was  purchased  by  two 
foreign  corporations,  the  Georgia  Railroad  and  Banking 
Company,  and  the  Central  Railroad  and  Banking  Company 
of  Georgia.  These  purchasers,  by  their  agents  and  officers 
duly  appointed  under  their  authority,  went  into  possession 
of  the  purchased  property,  which  was  turned  over  to 
them  by  the  receiver  of  the  Chancery  Court  under  judicial 
order,  and  were  controlliug  and  operating  the  road  at  the 
time  of  the  injury  in  question.  The  evidence  tended  to 
show,  that  the  purchasers  were  running  the  road  under  the 
old  corporate  name  of  "  The  Western  Railroad  Company  of 
Alabama;"  and  there  was  testimony,  also,  showing  that  this 
was  done  without  authority  of  the  purchasers,  and  by  negli- 
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gent  failure  of  the  officers  and  agents  in  charge  to  comply 
with  superior  instructions. 

We  think  these  charges  ought  to  have  been  giyen.  The 
judicial  sale  of  the  road,  with  its  francJdse,  and  all  its  prop- 
erty, under  the  decree  of  the  Chancery  Court,  divested  the 
title  and  control  of  it  out  of  the  old  corporation.  The 
Western  Railroad  Company  of  Alabama  had  no  authority 
or  control  over  the  road,  from  the  time  that  it  passed  into 
the  hands  of  the  receiver,  who  was  an  officer  of  the  court, 
It  would  have  been  a  contempt  on  their  part  to  have  inter- 
fered with  the  custody  and  control  of  it,  when  in  the  hands 
of  such  receiver.  The  power  of  control  which  the  old  cor- 
poration had  over  the  road  and  property  having  ceased,  it 
follows,  as  a  necessity,  that  no  duty  legally  devolved  on  it  in 
regard  to  its  continued  management.  The  wrong,  or  injury 
complained  of,  was  not  the  act  of  "  The  Western  Railroad 
Company  of  Alabama,"  and  they  are  not  liable  for  it,  under 
the  state  of  facts  contemplated  in  the  charges  refused. — 3Ietz 
V.  Bailroad  Co.,  58  N.  Y.  61. 

We  concur  with  the  view  taken  by  the  Supreme  Court  of 
Pennsylvania,  in  Plank-Road  Co.  v.  Griffin,  57  Penn.  State 
Rep.  417 — a  case  similar  to  this — that  the  purchasers  do  not, 
by  virtue  of  the  sale,  become  the  corporation,  or  acquire  its 
name,  and  their  duties  can  not  be  enforced  by  a  suit  against 
the  corporate  company. 

Whether  the  purchasers  could  be  sued  under  the  old  com- 
pany name,  if  they  did  business  and  managed  the  road 
under  it,  if  there  was  proper  service  on  their  agents,  we  need 
not  here  consider. 

Nor  is  the  question  material,  whether  the  sale  in  question 
operated  as  a  dissolution  of  the  old  corporation,  as  its  exis- 
tence was  expressly  preserved  by  statute  for  the  purposes  of 
this  litigation. — Code  (1876),  §  2027  ;  Tuscaloosa  Scientific  & 
Art  Assoc.  V.  Green,  48  Ala.  346. 

The  court  below  erred  in  not  sustaining  the  demurrer  of 
appellant  to  the  replication  filed  to  its  pleas.  The  replica- 
tion was  an  entire  departure  from  the  issue,  and  virtually 
sought  to  introduce  new  parties  to  the  suit  upon  whom  there 
was  no  service. 

Reversed  and  remanded. 
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Pacific  Guano  Company  v.  Mullen. 

Action  on  Promissory  Note,  by  Assignee  against  Maker, 

1.  Ii\spection  of  imported  fertilizers  ;  contract  In  violation  of  statute  requiring. 
In  an  action  on  a  promissory  note,  by  assignee  against  maker,  a  special  plea 
averring  that  the  consideration  of  the  note  "w*is  for  fertilizers  which  were 
sold  and  delivered  to  him  betore  the  14th  December,  1874,  in  the  State  of  Ala- 
bama, the  packages  of  which  were  not  stamped  or  branded  according  to  the 
requirements  of  an  act  approved  March  8ch,  1871,  entitled  'An  act  to  protect 
the  plunters  of  this  State  from  imposition  in  the  sale  of  fertilizers;'  and  that 
said  packages  had  not  on  them  the  name  of  any  person  as  inspector,  nor  the 
name  of  any.  county  in  which  the  same  was  inspected  nor  certified  at  the  time 
of  the  sale,  nor  was  it  in  any  way  stamped,  branded  or  certified,  as  required 
by  said  act," — presents  a  good  defense  to  the  action. 

2.  Certified  copy  of  charter  of  foreign  corporation. — A  copy  of  the  "act  to 
incorponte  the  Pacific  Guano  Company,"  as  enacted  by  the  legislature  of 
Mas.saehusetts  on  the  3d  April,  1867,  held  to  have  been  properly  received  in 
evidence,  on  a  certificate  in  these  words  :  "  A  true  copy  :  witness  the  seal  of 
the  Commonwealth  of  Massachusetts;"  sigued  ''Henry  B.  Price,  secretary  of 
the  Commonweiilth,  '  with  the  seal  afl&xed. 

3.  Sale  of  arlicle  by  mnnufactarer ;  implied  warranty. — When  a  person  man- 
ufactures and  sells  an  article  or  commodity  for  a  special  purpose,  he  must  be 
held  to  stipulate  that  it  is  useful  and  adapted  for  that  purpose;  and  if  it  is  in 
fact  not  adapted  to  that  purpose,  but  is  worthless,  the  purchaser  may  refuse 
to  pay  for  it. 

4.  Restoration,  as  condition  of  rescission. — Ordinarily,  when  the  purchaser 
claims  a  rescission  of  the  contract,  he  is  required  to  put  the  seller  instniu  quo; 
but,  when  the  use  of  the  article  in  testing  its  qualities  destroys  it,  or  renders 
it  impossible  to  restore  it  to  the  seller,  the  case  is  taken  out  of  the  general 
rule. 

5.  Inspection  of  imported  fertilizers:  recovery  on  note,  or  on  common  count. — A 
recovery  can  not  be  had  on  a  note,  when  part  of  the  consideration  was  the 
price  of  guano  imported  and  sold  in  this  State,  while  the  law  was  of  force  re- 
quiriug  fertilizers  to  be  inspected,  without  a  compliance  with  the  requisitions 
of  that  law  as  to  inspection,  branding,  &c.,  but,  if  any  part  of  the  guano  was 
sold  after  the  repeal  of  that  law,  a  recovery  may  be  had,  pro  tanto,  under  the 
common  counts. 

6.  Evidence  proving  failure  of  connderatinn— In  an  action  on  a  promissory 
note,  given  for  the  price  of  "soluble  pacific  guano"  manufactured  and  sold 
by  plaintiff  to  defendant,  the  defendant  may  prove  that  he  made  skillful  ap- 
plication of  the  guano,  and  found  it  worthless. 

Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  the  "  Pacific  Guano  Company," 
a  corporation  chartered  by  the  Commonwealth  of  Massa- 
chusetts, against  James  M.  Mullen  ;  was  commenced  on  the 
15th  April,  1876  ;  and  was  founded  on  the  defendant's  prom- 
issory note  for  $363,  dated  the  17th  April,  1875,  and  payable 
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on  the  1st  November,  1875,  to  W.  H.  Young,  of  which  the 
plaintiff  claimed  to  be  the  owner  and  holder.  The  pleadings, 
as  set  out  in  the  transcript,  are  somewhat  confused.  On  the 
3d  November,  1876,  the  defendant  filed  four  pleas,  the  first 
of  which  was  nul  iiel  corporation  (which  was  afterwards  with- 
drawn), and  the  others  as  follows  :  2,  "That  the  considera- 
tion for  which  said  note  was  given  was  for  fertilizers,  which 
were  sold  and  delivered  to  him  before  the  l4:th  day  of  De- 
cember, 1874,  in  the  State  of  Alabama,  the  packages  of 
which  were  not  stamped  or  branded  according  to  the  re- 
quirements of  the  act  approved  March  8th,  1871,  entitled 
'An  act  to  protect  the  planters  of  this  State  from  imposi- 
tion in  the  sale  of  fertilizers.'  "  3.  "  Tliat  the  contract  in 
which  this  note  was  given  was,  that  said  Pacific  Guano  Com- 
pany should  sell  and  deliver  to  this  defendant  five  tons  of  a 
well-known  article  of  merchandise,  called  'Pacific  Guano', 
for  which  this  defendant  should  execute  his  said  note  ;  that 
said  plaintiff,  in  violation  of  said  agreement,  delivered  to  this 
defendant  a  quantity  of  worthless  dirt.  And  plaintiff  ( ?) 
avers  that  he  had  no  opportunity  of  examining  the  same  ; 
and  he  further  avers  that  said  plaintiff  fraudulently  concealed 
the  fact  that  the  same  was  not  'Pacific  Guano,'  and  falsely 
represented  to  him  that  it  was  'Pacific  Guano'."  4.  "  That 
the  consideration  for  which  said  note  was  given  to  W.  H. 
Young  was  'Pacific  Guano,'  an  article  of  merchandise  well 
known  to  have  excellent  properties  as  a  fertilizer  ;  that  said 
Young,  instead  of  delivering  to  him  the  said  'Pacific  Guano', 
as  he  had  agreed  to  do,  delivered  to  this  defendant  a  quantity 
of  worthless  dirt ;  that  this  defendant  had  no  opportunity  of 
examining  the  same  ;  and  the  said  Young  falsely  and  fraud- 
ulently represented  to  this  defendant  that  the  same  was 
'Pacific  Guano.'  And  defendant  avers  that  said  note  was 
transferred  to  plaintiff  after  the  same  had  become  due,  and 
that  said  plaintift'  paid  no  valuable  consideration  therefor." 
On  the  5th  May,  1879,  the  defendant  filed,  by  leave  of  the 
court,  "  this  additional  plea  :  He  says  that  the  original  trade, 
in  which  the  note  sued  on  was  given,  was  made  in  October, 
1874,  whereby  said  plaintiff,  which  is  a  company  engaged  in 
manufacturing  and  selling  fertilizers,  agreed  to  deliver  pres- 
ently two  tons  of  guano,  generally  known  as  'Soluble  Pacific 
Guano',  for  the  purpose  of  being  used  by  defendant  on  his 
farm  as  a  fertilizer :  that  said  plaintiff  did  then  and  there 
deliver  two  tons  of  what  it  asserted  to  be  'Soluble  Pacific 
Guano,'  but  which  defendant  alleges  was  but  worthless  dirt, 
but  which  was  delivered  to  him  some  time  in  October,  or 
November,  1874  ;  and  defendant  alleges  that  plaintiff  agreed 
to  deliver  on  a  subsequent  day  the    balance  of  said   guano 
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which  this  defendant  had  agreed  to  purchase  ;  and  that  said 
defendant,  relying  on  the  said  promise  of  said  plaintiff,  af- 
terwards received  from  said  plaintiff  a  certain  lot  of  what 
said  plaintiff  alleged  to  be  'Soluble  Pacific  Guano,'  but  which 
was  nothing  but  worthless  dust,  but  which  plaintiff  alleged 
had  been  manufactured  by  it;  and  defendant  further  alleges 
that  he  was  not  aware  of  the  pretended  guano  not  being 
guano,  and  that  none  of  said  lots  of  pretended  guano  was 
stamped  or  branded  according  to  the  requirements  of  the 
said  act  approved  March  8th,  1871,  entitled  'An  act  to  pro- 
tect the  planters  of  this  State  from  imposition  in  the  sale  of 
fertilizers'." 

On  the  3d  November,  1879,  another  plea  was  filed  by  the 
defendant,  in  these  words  :  '*  For  further  plea,  defendant 
pleads  an  off-set  :  he  says  that  the  article  for  which  said  note 
was  given  was  known  as  'Pacific  Guano,'  an  article  manu- 
factured by  plaintiff  as  a  fertilizer  in  raising  crops  ;  that  said 
guano  was  furnished  to  defendant  by  plaintiff,  under  the 
agreement  that  the  same  was  a  good  fertilizer,  and  suitable 
to  improve  the  yield  of  corn  and  cotton  ;  that  defendant 
made  said  application  of  said  guano  to  his  corn  and  cotton, 
but  the  same  was,  in  the  knowledge  of  plaintiff,  perfectly 
worthless,  and  did  not  improve  the  yield  of  corn  and  cotton, 
and  thereby  damaged  defendant  in  the  said  sum  of  $500." 

On  the  16th  February,  1880,  a  regular  day  of  the  February 
term  of  the  court,  the  plaintiff  amended  its  complaint,  by 
leave  of  the  court,  by  adding  a  count  in  these  words  :  "  Plain- 
tiff further  claims  of  defendant  $300,  the  value  of  a  fertihzer, 
known  as  'Pacific  Guano,'  sold  by  plaintiff'  to  defendant  du- 
ring the  year  1»75."  On  the  same  day,  as  the  next  minute- 
entry  recites,  "  defendant,  by  leave  of  the  court,  amends  his 
plea  No.  1,  filed  May  5th,  1879,  by  alleging  that  thereby  said 
plaintiff  warranted  said  fertilizer  to  be  merchantable,  ?fnd 
well  adapted  for  the  use  for  which  it  was  manufactured,  but 
that  the  said  warranty  was  broken  in  this  :  that  said  fertilizer 
was  worthless  dirt  as  aforesaid,  and  not  merchantable  fertil- 
izer well  adapted  for  said  use." 

On  the  same  day,  February  16,  1880,  demurrers  were  filed 
to  the  pleas,  as  follows  :  "  For  answer  to  the  pleas  filed  No- 
vember 3d,  1879,  plaintiff'  says  :  2.  To  secovd  plea  plaintiff 
demurs,  and  for  grounds  of  demurrer  says — 1st,  the  act  re- 
ferred to  is  too  uncertain  to  be  enforced  ;  2d,  it  is  not  shown 
by  said  plea  that  the  fertilizer  sold  was  a  manufactured  fer- 
tilizer, or  that  it  was  imported  into  this  State  ;  3d,  that  said 
plea  is  too  uncertain  and  indefinite.  3.  Plaintiff  demurs  to 
the  3d  plea,  and  for  grounds  of  demurrer  says — 1st,  that  the 
facts  disclosed   show  no   defense  against  this  plaintiff,  be- 
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cause  there  is  no  offer  to  return  said  fertilizer  to  said  plain- 
tiff alleged  in  said  plea  ;  2d,  that  the  facts  disclosed  show  no 
defense  to  said  note  in  the  hands  of  this  plaintiff.  4.  To  the 
4th  flea  plaintiff  demurs,  and  for  ground  of  demurrer  says — 
1st,  it  does  not  appear  from  said  plea  that  there  was  any 
warranty  of  the  fertilizer  sold  by  saidW.  H.Young;  2d,  that 
said  plea  does  not  show  any  return,  or  offer  to  return  said 
fertilizer  ;  3d,  that  said  plea  is  double  ;  4th,  that  said  plea  is 
not  sworn  to.  And  for  answer  to  the  plea  filed  May  5th, 
1879,  plaintiff  says — 1st,  that  said  plea  is  double  ;  2d,  that 
the  plea  presents  no  single  issue.  And  for  answer  to  the  plea 
filed  November  5th,  1879,  plaintiff  demurs,  and  says  for 
grounds  of  demurrer — 1st,  that  the  matters  therein  stated 
can  not  be  pleaded  by  way  of  set-off ;  2d,  that  the  matters 
therein  stated  should  be  pleaded  in  bar,  and  not  by  way  of 
set-off." 

On  the  same  day,  by  leave  of  the  court,  the  defendant 
amended  "his  2d  plea  filed  November  3d,  1876,"  and  filed 
an  additional  plea,  marked  No.  7.  The  amendment  to  the 
2d  plea  seems  to  have  been  allowed  after  demurrer  sustained 
to  the  original,  and  alleged  "  that  said  fertilizer  was  a  fertil- 
izer imported  into  this  State,  and  that  the  packages  thereof 
bad  not  on  them  the  name  of  any  person  as  inspector,  nor 
the  name  of  any  county  in  which  the  same  was  inspected, 
nor  certified,  at  the  time  of  said  sale  ;  nor  was  it  in  any 
manner  stamped,  branded  or  certified,  as  required  by  said 
act.  And  he  amends  his  plea  filed  May  5th,  1879,  by  strik- 
ing out  the  portion  thereof  which  aliftges  that  said  guano  was 
not  stamped  or  branded  according  to  the  requirements  of  the 
act  approved  March  8th,  1871,  entitled  'An  act  to  protect  the 
planters  of  this  State  from  imposition  in  the  sale  of  fer- 
tihzers'." 

Plea  No.  7  was  in  these  words  :  "  For  further  answer  to 
said  complaint,  defendant  says,  that  the  consideration  for 
which  said  note  was  given  was  five  tons  of  fertilizer  imported 
into  this  State  in  1874,  two  tons  whereof  had  been  sold  and 
delivered  by  plaintiff  to  defendant,  in  Lee  county,  Alabama, 
in  October,  1874;  which  said  fertilizers  were  imported  into 
this  State,  but,  at  the  time  of  the  said  sale  and  delivery,  the 
same  were  neither  inspected,  stamped,  nor  certified  as  re- 
quired by  an  act  of  the  General  Assembly  of  Alabama,  ap- 
proved March  8th,  1871,  entitled,"  &g. 

Another  demurrer  was  interposed  by  plaintiff,  filed  on  the 
same  day,  as  follows  :  Plaintiff  demurs  to  plea  No.  i.  of  those 
filed  November  3d,  1876,  as  amended,  and  assigns  the  same 
grounds  of  demurrer  as  before,  the  amendment.  And  for 
answer  to  the  plea  filed  May  5th,  1879,  as  amended,  plaintiff 
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demurs,  and  says — 1st,  that  said  plea  shows  that  the  defend- 
ant received  the  guano,  but  made  no  oifer  to  return  it  ;  2d, 
said  plea  is  double.  In  that  it  alleges  two  distinct  contracts 
of  purchase,  and  two  breaches  thereof  ;  3d,  said  plea  is  too  in- 
definite and  vague  to  present  an  issue.  And  for  answer  to 
plea  No.  7,  plaintiff  demurs,  and  says — 1st,  said  plea  does 
not  go  to  the  entire  cause  of  action  declared  on,  to-wit,  a 
promissory  note  ;  2d,  said  plea  proposes  to  be  a  defense  to 
the  entire  note,  whereas  it  only  applies  to  a  part  of  the  con- 
sideration of  said  note  ;  3d,  the  fact  that  two  tons  of  guano 
were  not  inspected,  as  mentioned  in  said  plea,  does  not  in- 
validate the  entire  note  ;  4th,  said  inspection  law  is  void  for 
uncertainty  in  its  provisions." 

The  rulings  of  the  court  on  these  several  demurrers  are 
thus  stated  in  the  judgment-entry:  "Came  the  parties,"  <fec., 
and  the  defendant  withdraws  the  plea  of  nul  tiel  corporation  ; 
and  the  plaintiff  demurred  to  the  remaining  pleas  on  file,  as 
shown  by  the  demurrers  on  file  ;  Avhich  demurrers  being  con- 
sidered by  the  court,  the  same  is  sustained  as  to  plea  No.  2, 
of  the  pleas  filed  November  3d,  1876.  And  the  defendant, 
by  leave  of  the  court,  amended  the  said  plea,  as  shown  by 
the  amendment  on  file  ;  and  the  plaintiff  renewed  the  grounds 
of  demurrer  to  the  said  plea  as  amended  ;  which  demurrer, 
being  considered  by  the  court,  is  overruled  ;  and  the  plaintiff 
excepted,  and  took  issue  on  said  plea.  And  tlie  court  over- 
ruled the  plaintiff's  demurrers  to  the  others  of  said  pleas  filed 
on  November  3d,  1876,  and  the  plaintiff  took  issue  on  said 
other  pleas.  And  the  plaintiff  demurred  to  the  pleas  filed 
May  5th,  1879,  (?)  and  gave  the  defendant  leave  to  amend 
said  pleas;  and  the  plaintiff  demurred  to  the  last  of  said 
pleas  as  amended  ;  which  demurrer  being  considered  by  the 
court,  the  same  is  overruled  ;  and  plaintiff  took  issue  on  said 
last  plea.  And  the  plaintiff  demurred  to  the  plea  filed 
November  3d,  1879 ;  which  demurrer,  being  considered  by 
the  court,  is  sustained.  And  the  plaintiff,  by  leave  of  the 
court,  amended  the  complaint,  by  adding  the  common  counts; 
and  the  defendant  took  issue  on  said  common  counts,  and 
pleaded  thereto  the  statute  of  limitations  of  three  years.  The 
defendant,  by  leave  of  the  court,  filed  an  additional  plea,  No. 
7,  to  which  plea  the  plaintiff  demurred ;  which  demurrer, 
being  considered  by  the  court,  is  overruled  ;  and  the  plaintiff 
took  issue  on  said  plea.     Thereupon,  came  a  jury,"  &c. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  plaintiff 
read  in  evidence,  without  objection,  the  note  sued  on,  and 
rested  his  case.  There  was  evidence,  on  tlie  part  of  the 
defendant,  showing  that  the  consideration  of  said  note  was 
forty-five   sacks   of    guano,  purchased   by  defendant    from 
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plaintiff's  agents  in  said  county  of  Lee,  fifteen  of  which  were 
purchased  prior  to  the  14th  day  of  December,  1874,  and  had 
not  been  inspected,  stamped  or  branded,  or  certified  to  by 
any  inspector,  or  sub-inspector  of  fertilizers,  under  and  by 
virtue  of  the  said  act  approved  March  8th,  1871,  entitled  'An 
act  to  protect  the  planters  of  this  State  from  imposition  in 
the  sale  of  fertilizers.'  The  remainder  of  said  forty-five  sacks 
was  purchased  in  the  spring  of  1875 ;  and  upon  said  last 
purchase,  the  defendant  executed  the  note  now  sued  on,  for 
the  whole  lot  of  forty-five  sacks.  There  was  no  evidence 
showing,  or  tending  to  show,  that  the  plaintiff  or  its  agents 
expressly  warranted  said  fertilizer,  or  made  any  representa- 
tions in  reference  thereto  ;  but  there  was  evidence  showing 
that  the  plaintiff's  agent,  who  sold  the  fertilizer  to  the 
defendant,  knew  he  was  a  farmer,  and  was  buying  it  for  the 
purpose  of  using  on  his  crops.  For  the  purpose  of  showing 
that  the  plaintiff  was  a  manufacturer  of  fertilizers,  the  defend- 
ant offered  in  evidence  a  paper  under  the  seal  of  the  State  of 
Massachusetts,  purporting  to  be  the  plaintiff's  charter." 
This  act,  as  shown  by  said  copy,  was  entitled  "An  act  to 
incorporate  the  Pacific  Guano  Company,"  and  was  approved 
the  3d  April,  1867 ;  and  to  it  was  appended  a  certificate  in 
these  words  :  "Boston,  April  20th,  1876.  A  true  copy  :  Wit- 
ness the  seal  of  the  Commonwealth  of  Massachusetts,"  which 
was  signed,  "He?iry  B.  Price,  secretary  of  the  Common- 
wealth," with  the  great  seal  annexed.  "The  plaintiff'  objected 
to  the  introduction  of  said  alleged  charter  as  evidence,  oh  the 
following  grounds  :  1st,  that  it  was  irrelevant ;  2d,  that  there 
was  nothing  to  show  it  was  a  law  in  force  ;  3fl,  that  it  was 
not  so  certified  or  authenticated  as  to  authorize  its  admission 
in  evidence.  The  court  overruled  sai<l  objections,  and  per- 
mitted said  charter  to  be  read  as  evidence  to  the  jury-;  to 
which  said  several  rulings  the  plaintiff  separately  excepted. 
There  was  no  evidence,  other  than  said  charter,  that  plaintiff 
was  a  manufacturer  of  jFertilizers,  or  that  it  manufactured  the 
fertilizers  for  the  price  of  ^vhich  this  suit  was  brought. 

"The  defendant  was  permitted,  against  the  objection  of 
the  defendant,  to  introduce  testimony  tending  to  show  tliat 
he  made  skillful  application  of  said  fertilizer  to  his  crops  of 
corn  and  cotton,  and  that  said  fertilizer  was  of  no  benefit  to 
said  crops.  The  plaintiff's  objections  to  said  evidence  were, 
1st,  that  there  was  no  evidence  tending  to  show  any  express 
warranty,  or  any  representations  on  the  part  of  the  plaintiff 
or  its  agents,  in  respect  to  said  fertilizer  ;  2d,  that  there  was 
no  competent  evidence  that  the  plaintifl"  manufactured  said 
lertilizer,  or  was  a  manufacturer  of  fertilizers.     The  court 
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overruled  each  of  said  objections,  and  admitted  the  evidence; 
to  each  of  which  rulings  plaintiflf  excepted. 

"The  court  charged  the  jury,  in  its  general  charge,  among 
other  things,  that  if  the  plaintiff  was  a  manufacturer  of  fer- 
tilizers to  be  used  for  the  purpose  of  fertilizing  crops,,  and 
manufactured  and  sold  the  fertilizer  to  the  defendant  for 
which  the  note  was  given,  with  the  knowledge  that  the 
defendant  bought  it  for  the  purpose  of  fertilizing  crops  ;  then 
there  was  an  implied  warranty  on  the  part  of  the  plaintiff 
that  the  fertilizer  was  reasonably  well  suited  in  quality  for 
the  purpose  for  which  it  was  sold  ;  and  if  it  was  worthless, 
then  the  plaintiff  could  not  recover.  And  the  court  further 
charged  the  jury,  as  a  part  of  its  general  charge,  that  if  the 
consideration  of  the  note  sued  on  was  forty-five  sacks  of 
fertilizers,  and  fifteen  of  said  sacks  were  sold  by  plaintiff  to 
defendant  prior  to  the  14th  December,  1874,  and  were  not 
inspected,  branded  or  analyzed,  or  certified  to  by  any 
inspector  or  sub-inspector  of  fertilizers,  appointed  under  and 
by  virtue  of  said  act  of  the  General  Assembly  approved 
March  2d,  1871,  to  protect  planters  against  imposition  in  the 
sale  of  fertilizers ;  then  the  plaintiff  could  not  recover  any 
thing  on  the  note,  even  if  the  remaining  sacks  were  sold 
after  the  repeal  of  said  law,  and  though  said  note  was  exe- 
cuted after  the  repeal  of  said  law." 

The  plaintiff  excepted  to  each  part  of  this  charge,  and  now 
assigns  it  as  error,  together  with  the  adverse  rulings  of  the 
court  on  the  pleadings  and  evidence,  as  above  stated. 

Jno.  M.  Chilton,  for  appellant. — The  general  rule  is,  that 
there  is  no  implied  warranty  of  quality  or  soundness,  in  the 
sale  of  chattels. — Bicks  v.  DiUahunty,  8  Porter,  133;  Preston 
V.  Dunham,  52  Ala.  217;  9  Porter,  104;  2  Ala.  181.  The 
exception  to  this  rule,  as  to  sales  by  manufacturers,  can  not 
apply  to  this  case  ;  because  there  was  no  proof  that  the 
plaintiff  was  a  manufacturer,  except  the  copy  of  the  charter, 
which  was  improperly  admitted  in  evidence,  because  it  was 
not  certified  in  legal  form,  and  was  not  admissible  for  the 
particular  purpose  for  which  it  was  offered  and  received. — 
1  Greenl.  Ev.  §  491  ;  Wilson  v.  Walker,  3  Stew.  318.  Again, 
the  doctrine  of  an  implied  warranty,  in  sales  by  manufac- 
turers, only  applies  where  the  sale  is  for  some  special  or 
particular  purpose,  and  where  the  purchaser  does  not  rely  on 
his  own  judgment. — Benjamin  on  Sales,  ^188,  ed.  186S  ;  Chan- 
ter V.  Hopkins,  4  M.  &  W.  399.  A  fertilizer  may  be  beneficial 
to  some  kinds  of  crops,  while  ruinous  to  others  ;  and  it  may 
be  suitable  for  one  kind  of  soil,  while  worthless  in  another. 
The  purchaser  may  wish  to  experiment  with  different  fettil- 
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izers,  for  the  purpose  of  ascertainiog  the  particular  kind  best 
suited  to  his  laud  ;  but  he  must  do  so  at  his  own  expense,  or 
require  from  the  seller  an  express  warranty,  or  a  particular 
representation  on  which  he  relied.  In  both  of  these  points, 
the  charge  of  the  court  is  erroneous.  As  to  the  latter  part 
of  the  charge,  it  is  insisted  the  court  also  erred,  and  that  a 
partial  recovery  might  be  had  for  the  price  of  the  guano  sold 
after  the  repeal  of  the  inspection  law  of  1871. — (Jharleton  v. 
Woodsy,  29  N.  H.  290 ;  Robinson  v.  Green,  3  Mete.  159. 

H.  C.  LiNDSEY,  contra,  cited  Woods  v.  Armstrong,  54  Ala. 
150 ;  Pacific  Guano  Co.  v.  Daiokins,  57  Ala.  115  ;  Poulton  v. 
Lattimore,  9  B.  &  C.  259 ;  Benjamin  on  Sales,  684  ;  Chitty  on 
Contracts,    582 :   United  Stales  v.  Amedy,  11  Wheaton,  392. 

STONE,  J. — The  second  plea  of  defendant,  as  amended, 
presented  a  good  defense  to  the  action,  and  the  Circuit  Court 
did  not  err  in  overruling  the  demurrer  to  it. —  Woods  v.  Arm- 
strong, 54  Ala.  150 ;  Pacific  Guano  Go.  v.  Daiukins,  57  Ala. 
115. 

Neither  did  the  Circuit  Court  err  in  receiving  in  evidence 
the  act  of  the  legislature  of  Massachusetts,  incorporating  the 
"Pacific  Guano  Company,"  exemplified  as  it  was  under  the 
great  seal  of  that  State. — 1  Greenl.  Ev.  §  489.  One  of  the 
purposes  of  that  corporation,  as  expressed  in  the  charter, 
was  the  manufacture  of  fertilizers.  It  is  common  knowledge, 
that  guano,  in  its  varied  manipulated  forms,  is  a  fertilizer. 
The  present  suit  was  brought  in  the  name  of  the  Pacific 
Guano  Company,  and  there  was  evidence  that  "pacific 
guano"  was  the  consideration  of  the  note  sued  on.  We  think 
these  facts  amounted  to  sufficient  evidence  to  justify  the 
court  in  submitting  to  the  jury  the  inquiry,  whether  the  fer- 
tilizer named  was  the  consideration  of  the  note,  and  whether 
it  was  manufactured  and  sold  by  plaintiff  as  a  fertilizer. 

A  manufacturer  of  articles,  for  a  special  purpose,  is,  when 
the  article  is  sold  for  such  purpose,  to  be  held  to  have  stipu- 
lated that  it  is  useful,  and  adapted  to  that  purpose.  If  the 
article  so  manufactured  and  sold  is  worthless,  then  the 
vendor-manufacturer  has  broken  his  contract,  and  the  pur- 
chaser may  renounce  the  contract,  and  refuse  to  receive  the 
article  ;  or,  if  he  has  received  it,  and  afterwards  learned  its 
worthlessness,  may  refuse  to  pay  for  it. — Benjamin  on  Sales, 
edition  by  Perkins,  §§  661,  et  seq.  ;  Herring  v.  Skaggs,  62  Ala. 
180. 

The  fact  that  the  trial,  which  tested  the  quality  of  the  fer- 
tilizer, rendered  it  impossible  to  restore  it  to  the  seller,  takes 
this  case  out  of  the  rule,  which,  ordinarily,  requires  of  a  pur- 
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chaser,  claiming  a  rescission,  tliat  he  put  the  vendor  in  .statu 
quo.  The  court  did  not  err  in  giving  the  first  part  of  the 
general  charge  excepted  to. 

Neither  did  the  Circuit  Court  err  in  the  second  charge 
given.  If  part  of  the  consideration  of  the  note  whs  "pacific 
guano,"  imported  and  sold  without  inspection,  while  our 
inspection  statute  was  in  force,  then  there  could  be  no  recov- 
ery on  the  note. — Addison  on  Contracts,  Morgan's  Ed.,  vol. 
1,  §  BOO,  note  K  ;  Bozemcm  v.  Alien,  48  Ala.  512  ;  Rand  v. 
3Mher,  11  Cush.  1 ;  1  Brick.  Dig.  882,  §  116.  Ihere  could 
be  a  recovery  on  the  common  count,  for  that  part  of  the 
guano  which  was  sold  after  the  repeal  of  the  inspection 
statute,  provided  there  was  no  other  valid  defense.  This  the 
charge  did  not  deny. 

The  evidence  that  defendant  had  made  skillful  application 
of  the  fertilizer,  and  found  it  worthless,  was  clearly  admissi- 
ble.—  Young  v.  O'Neal,  57  Ala.  566 ;  ClagJtorn  v.  Lingo,  62 
Ala.  230. 

A'ffirmed. 


Crown  V.  Carriger. 

Billin  Equity  to  enforce  Vendor's  Lien  on  Land  ;  Cross- Bill  for 
Abatement  of  Purchase-Money. 

1.  False  represenlnVions  by  mndor  ;  relief  to  purchaner  (igninst. — If  a  false  rep- 
resentation of  a  iD.iterial  matter  of  fuct,  not  patent  aud  oi>ea  to  the  buyer's 
inspection,  be  made  by  a  pirty  proposiug  to  sell;  and  tbe  buyer,  in<biced  by 
such  representation,  aud  relyiu(»  on  its  truth,  accepts  the  offer,  and  closes  tho 
trade,  without  knowing  the  falsity  of  the  representation,  aud  is  thereby  de- 
ceived to  his  injury,  the  seller  shall  make  good  the  representation  But, 
''if  the  represeutatiou  was  of  a  trifling  or  immaterial  thing;  or,  if  the  put- 
chaser  did  not  trust  to  it,  or  was  not  misled  by  it;  or,  if  it  was  upon  a  matter 
of  opinion,  or  as  to  a  fact  equally  open  to  the  inquiries  of  both  parties,  aud  in 
regard  to  which  neither  could  be  presumed  to  trust  the  other;  in  these  and 
the  like  cises,  there  is  no  reason  for  a  court  of  equity  to  interfere  to  grant 
relief  on  the  ground  of  fraud." 

Appeal  from  the  Chancery  Court  of  Russell. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  17th  Febru- 
ary, 1877,  by  John  H.  Carriger,  a  citizen  of  Tennessee, 
against  Nathan  Crown;  and  sought  to  establish  and  enforce 
a  vendor's  lien  on  land  for  the  unpaid  purchase-money,  as 
evidenced  by  the  defendant's  two  promissory  notes,  which 
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were  made  exhibits  to  the  bill ;  each  of  said  notes  being  for 
$500,  dated  the  10th  November,  187-1,  and  payable  on  the 
25th  December,  1875,  and  1876,  respectively,  at  the  Chatta- 
hoochee National  Bank  of  Columbus,  Georgia,  with  interest 
frOm  date  ;  and  each  reciting  on  its  face  that  it  was  given  for 
"value  received,  in  land  lying  and  being  in  Kussell  county, 
.Alabama."  The  defendant  answered  the  bill,  admitting  the 
execution  of  the  notes,  and  that  they  were  given  in  part  pay- 
ment of  the  purchase-money  for  a  tract  of  land,  which  was 
correctly  described  in  the  bill,  and  which  was  situated  in 
Russell  county,  Alabama,  about  four  miles  distant  from  Co- 
lumbus, Georgia  ;  and  alleging  that  he  was  induced  to  enter 
into  the  contract  by  the  complainant's  false  and  fraudulent 
representations  as  to  the  value  and  productiveness  of  the 
land  for  a  market  garden,  the  number  and  value  of  the  fruit 
trees  on  it,  the  quantity  of  wood-land,  the  good  condition  and 
character  of  the  road  leading  into  Columbus,  and  other  par- 
ticulars enhancing  the  value  of  the  land  ;  and  he  asked  that 
his  answer  might  be  taken  and  treated  as  a  cross-bill  as  to 
these  matters,  that  he  be  allowed  an  abatement  of  the 
purchase-money  to  the  extent  of  his  loss  and  injury  on  ac- 
count of  these  false  and  fraudulent  representations,  as  to 
which  he  prayed  an  account,  and  a  decree  in  his  favor  for 
any  balance  that  might  be  found  due  him.  The  answer  and 
cross-bill  alleged,  also,  that  in  part  payment  of  the  purchase- 
money  for  said  land,  the  defendant  liiad  conveyed  to  said 
Carriger  a  dwelling-house  and  four  tenement  houses  in  Co- 
lumbus, Georgia ;  that  Carriger  had  sold  these  houses  and 
lots,  and  had  removed  to  Tennessee,  having  no  property  in 
either  Geoirgia  or  Alabama,  out  of  which  any  thing  could  be 
made  by  legal  process.  An  answer  to  the  cross-bill  was  filed 
by  Carriger,  denying  the  charges  of  fraud  and  misrepresenta- 
tion on  his  part,  and  alleging  fraud  and  misrepresentation  on 
the  part  of  the  defendant,  as  to  the  value  of  the  property  in 
Columbus,  and  its  freedom  from  incumbrances,  whereby 
complainant  was  greatly  injured. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  evidence  failed  to  establish  the  allegations  of 
the  cross-bill ;  and  he  therefore  dismissed  the  cross-bill,  and 
rendered  a  decree  for  the  complainant  in  the  original  bill  as 
prayed.  The  decree  dismissing  the  cross-bill,  and  granting 
relief  on  the  original  bill,  is  now  assigned  as  error,  with  some 
rulings  on  exceptions  to  evidence. 

J.  M.  EussELL,  and  L.  "W.  Martin,  for  appellant. 

Geo.  W.  Hooper,  contra. 
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STONE,  J. — The  gravamen  of  the  cross- bill  consists  in 
alleged  fraudulent  misrepresentations  by  Carriger,  the  seller, 
which  induced  Crown  to  purchase.  The  misrepresentations 
charged  are,  that  Carriger  falsely  stated  the  profits  he  had 
realized  during  the  years  then  past,  from  the  cultivation  of 
the  lands  as  a  market  and  fruit  firm,  at  a  sum  greatly  above 
the  true  amount ;  that  he  over-stated  the  quantity  of  timber 
land  on  the  tract;  that  he  stated  the  value  and  productive- 
ness of  the  land  much  too  high,  and  he  affirmed  the  market 
road  to  be  a  good  one,  when  in  the  winter  and  spring  of  the 
year  it  was  almost  impassable.  It  is  charged,  also,  that 
Carriger,  in  negotiating  the  sale,  deceived  Crown  by  showing 
him  the  best  land,  and  falsely  telling  him,  or  leading  him  to 
believe,  that  the  rest  of  the  tract  was  equal  to  the  part 
shown.  -  Only  the  contracting  parties  were  present,  when 
Carriger  showed  the  lands  to  Crown.  Crown  made  a  second 
examination  of  the  land,  when  Carriger's  agent — not  him- 
self— was  present.  The  negotiation  was  pending  some 
months,  before  the  trade  was  consummated  by  writing.  Both 
parties  were  examined  as  witnesses  ;  and,  on  all  material 
questions,  they  are  in  direct  antagonism.  Carriger,  in  his 
testimony,  makes  his  statement  of  what  took  place ;  and  if 
his  version  be  true,  he  is  without  fault.  He  sets  forth  that 
he  made  certain  representations,  and  ,that  they  were  true. 
.Crown  swears  the  opposite  of  all  this,  and  proves  by  a  female 
witness,  a  near  relative,  that  before  the  trade  was  made,  she 
heard  Carriger,  in  Crown's  store,  and  to  Crown,  boasting  of 
the  fertility  and  productiveness  of  the  said  farm.  She  testi- 
fies, also,  to  some  other  things,  tending  to  show  that  neither 
the  land  nor  the  market  road  was  as  good  as  Carriger  repre- 
sented them  to  be.  There  is  an  entire  absence,  save  what 
Carriger  swears,  of  what  had  been  the  products  and  profits 
of  the  farm  before  Crown  purchased.  Hence,  Carriger  stands 
uncontradicted  by  any  direct  proof  bearing  on  this  question. 

Against  this  phase  of  the  controversy,  it  is  shown  that  the 
houses  and  lots  in  the  city  of  Columbus  were  received  by 
Carriger,  in  part  payment  of  the  land,  at  an  agreed  value  of 
about  three  thousand  dollars  ;  that  Crown  represented  them 
as  worth  that  much ;  and  Carriger  and  his  agent  testify  that 
they  were  worth  less  than  half  that  sum.  This  testimony 
tends,  also,  to  show  that  Orown  over-stated  the  rental  value 
of  the  tenement  houses  he  thus  traded  and  conveyed  to  Car- 
riger. The  chancellor  dismissed  the  cross-bill,  and  granted 
relief  on  the  original  bill. 

It  is  the  law  of  this  State,  that  if  a  false  representation  of 
a  material  matter  of  fact  be  made  by  a  proposed  seller,  the 
matter  of  fact  not  being  patent  and  open  to  the  buyer's  in- 
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spection ;  and,  induced  by  such  representation,  and  relying 
on  its  truth,  the  buyer  accepts  the  offer,  and  closes  the  trade, 
without  knowing  the  falsity  of  the  representation,  and  is 
thereby  deceived  to  his  injury,  the  seller  shall  make  the  rep- 
resentation good. — Blunroe  v.  Pritchdt,  16  Ala.  785  ;  Gibson 
V.  Marquis,  29  Ala.  688.  "If  the  representation  was  of  a  • 
trifling  or  immaterial  thing ;  or,  if  the  other  party  did  not 
trust  to  it,  or  was  not  misled  by  it ;  or,  if  it  was  upon  a  mat- 
ter of  opinion,  or  fact  equally  open  to  the  inquiries  of  both 
parties,  and  in  regard  to  which  neither  could  be  presumed  to 
trust  the  other;  in  these  and  the  like  cases,  there  is  no  reason 
for  a  court  of  equity  to  interfere  to  grant  relief  upon  the 
ground  of  fraud." — i  Story's  Equity,  §  191  ;  Juzan  v.  Toul- 
min,  9  Ala.  662  ;  Kelly  v.  Allen,  34  Ala.  663. 

The  matters  relied  on  for  relief  in  this  case,  leaving  out 
the  averments  that  are  not  sustained  by  convincing  proof, 
are  matters  of  opinion  and  judgment,  and  we  find  no  reason 
for  disturbing  the  conclusion  of  the  chancellor. 

Affirmed. 


Dudley  v.  Chilton  County. 

Summary  Proceeding   hy    County,  against  Ta^x- Collector  and 
Sureties  on  Official  Bond. 

1.  BUI  of  exceptions ;  alieration  of.— A.  bill  of  exceptions,  when  signed  by 
the  presiding  judge,  becomes  a  part  of  the  record,  and  the  judge  has  no  power 
to  alter  or  add  to  it  after  the  adjournment  of  the  term. 

2.  Bond  of  tax-collector ;  to  whom  payable,  and  who  may  sue  on  it. — The  official 
bond  of  a  tax-collector  is  properly  made  payable  to  the  State  (Code,  §  163); 
and  an  action  thereon  may  bo  maintained  by  the  county,  as  the  person  in- 
jured or  aggrieved  (i?;.  §  2917),  on  account  of  the  failure  to  pay  over  or  ac- 
count for  moneys  collected  as  county  taxes. 

3.  Construction  of  bill  of  exceptions.— WhdteveT  ot  doubt  or  obscurity  there 
may  be  in  the  bill  of  exceptions,  is  resolved  against  the  party  excepting,  and 
in  favor  of  the  ruling  of  the  court  below. 

4.  Official  books  relative  to  assessments.— The  tax-assessor  is  required  to  make, 
and  deposit  in  the  office  of  the  probate  judge,  a  book  containing  a  condensed 
Ktatement  of  the  tax-assessment;  and  when  the  assessment  has  been  corrected 
by  the  Commissioners  Court,  the  probate  judge  is  required  to  make  another 
book,  for  the  use  of  the  tax-collector,  showing  in  concise  form  the  amount  of 
taxes  due  from  each  tax-payer  (Code,  §§  389,  395,  435).  Each  of  these  books 
is  an  official  public  document,  and  may  be  competent  evidence  in  an  action, 
or  summary  proceeding,  against  the  tax-collector  ;  if  the  second  has  not  been 
completed  by  the  probate  judge,  the  first  may  be  received  in  its  stead;  and,  if 
it  is  uncertain,  from  the  statements  of  the  bill  of  exceptions,  which  book  was 
admitted  as  evidence,  it  will  be  presumed  to  have  been  the  corrected  book 
prepared  by  the  probate  judge. 

(38) 
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5.  Offiowi}-  books  of  county  treasurer. —The  book  which  -the  county  treasurer 
is  required  to  keep,  showing  the  pnyments  made  to  him  by  ihe  tax-collector 
on  account  of  connty  taxes  (Code,  §  845),  is  an  official  i>ublic  document;  and 
the  entries  therein,  being  made  under  the  sp notion  ot  an  oflRciai  oath,  are 
prima  facie  correcf,  and  are  competent  evidence  as  against  the  tax-collector  of 
the  facts  stated. 

6.  Summary  remedy  by  county,  against  defaulling  tax-collector. — A  summary 
remedy  is  given  by  statute  to  a  county,  against  the  tax-collector  and  his  sure- 
ties, for  his  failure  to  pay  to  the  county  treasurer,  within  the  time  prescribed 
by  law,  "any  money  he  has  collected  or  received  for  the  county"  (Code, 
§3396);  but  the  remedy  can  not  be  extended  to  the  recovery  of  damages  lor  his 
negligence  in  failing  to  collect  moneys  which  he  could  and  ought  to  have 
collected. 

7.  Same.— To  authorize  a  recovery  in  such  proceeding,  it  is  not  necessary 
that  the  evidence  should  show  with  mathematical  precision  the  exact  amount 
collected  and  not  paid  into  the  treasury.  The  presumption  must  be  indulged, 
in  the  absence  of  proof  to  the  contrary,  that  he  did  his  duty,  and  collected  all 
the  t'lxes  which  he  ought  to  have  collected;  and  when  the  entire  amount  of 
taxes  assessed,  the  amount  allowed  for  errors  and  insolvency,  and  the  amount 
of  payments  made  to  the  county  treasurer,  are  established  by  proper  evidence, 
enough  is  shown  to  authorize  a  recovery. 

Appeal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  John  Henderson. 

This  was  a  summary  proceeding,  by  notice  and  motion,  in 
the  name  of  Chilton  county,  against  James  A.  Dudley  and 
the  sureties  on  his  oflScial  bond  as  tax-collector  of  said 
county,  for  his  "failure  to  pay  into  the  county  treasury,  within 
the  time  prescribed  by  law,  the  sum  of,  to- wit,  $1,099.50, 
being  part  of  the  amount  of  the  county  tax  for  said  county 
collected  by  him  while  tax-collector  as  aforesaid,  and  due 
and  payable  by  him,  as  such  tax-collector,  to  the  county 
treasurer  of  said  county,  on  or  before  the  1st  day  of  May, 
1.877";  sought  to  recover  the  said  amount,  with  interest  from 
the  1st  May,  1877,  and  ten  per-cent.  damages  ;  and  was  com- 
menced on  the  20th  March,  1878. 

The  bood  executed  by  the  defendants  was  in  the  penalty 
of  $5,000,  and  was  dated  the  11th  October,  1875  ;  and  its 
condition  was,  that  the  said  Japies  A.  Dudley  "  shall  faith- 
fully perform  all  the  duties  which  are  or  may  be  by  law 
required  of  him  as  such  tax-collector,  during  the  time  he 
continues  in  said  office,  or  discharges  any  of  the  duties  there- 
of." On  the  trial,  as  the  bill  of  exceptions  states,  the  de- 
fendants demanded  a  trial  by  jury  ;  and  the  plaintiff  having 
read  the  notice  and  motion  to  the  jury,  "  the  defendants 
pleaded  to  the  same."  The  plaintiff  proved  by  H.  J.  Callen, 
the  probate  judge,  the  execution,  delivery,  and  approval  of 
the  defendants'  bond,  and  then  offered  it  in  evidence.  "The 
defendants  objected  to  said  bond  going  to  the  jury  as  evi- 
dence, because  it  is  made  payable  to  the  State  of  Alabama, 
and  this  action  is  in  the  name  of  Chilton  county."  The 
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court  overruled  the  objection,  and  admitted  the   bond  ;   to 
which  ruling  the  defendants  excepted. 

"  A  book  was  shown  to  said  witness,  who  testified  that  it 
was  the  tax-assessor's  book  for  Chilton  county  for  the  year 
1876  ;  and  the  plaintiff  offered  said  book  in  evidence  ;  which 
showed  at  the  bottom  of  the  column  he'dided 'Cou7ity  Tax'  an 
aggregate  amount,  and  to  said  book  was  made  and  signed  by 
said  probate  judge  the  following  certificate  :  'I,  H.  J.  Callen, 
judge  of  probate  in  and  for  said  county  of  Chilton,  hereby 
certify,  that  the  assessor's  book  for  the  year  1876  was  re- 
ceived by  the  Court  of  County  Commissioners,  and  that  the 
amount  of  State  tax  is  $5,172.02 ;  amount  of  county  tax, 
$6,896  ;  poll  tax,  $1,231.50';"  signed,  "  K  J.  Callen,  judge  of 
probate."  "  The  defendants  objected  to  said  book  going  to 
the  jury  as  evidence  ;  the  court  overruled  their  objection, 
and  they  excepted.  Said  witness  further  testified  that,  at  a 
term  of  said  Court  of  County  Commissioners,  said  Dudley, 
as  tax-collector,  reported  to  said  court  a  list  of  errors  and 
insolvencies  amounting  to  $42.84,  as  being  the  amount  of 
errors  and  insolvencies  for  said  county  for  the  year  1876  ;  and 
that  said  amount  was  allowed  and  credited  to  him,  as  errors 
and  insolvencies  for  that  year.  Said  witness  stated,  on  cross- 
examination,  that  said  Dudley  once  told  him  he  had  turned 
over  to  his  successor  a  list  of  unpaid  taxes,  but  that  he  did 
not  know  whether  it  was  so  or  not,  and  also  his  books  ;  tliat 
Dudley  resigned  said  office  of  tax-collector  on  the  27th 
April,  1877,  and  that  A.  C,  Ward  was  appointed  and  quali- 
fied as  his  successor.  Said  witness  further  testified,  that  he. 
as  judge  of  probate,  made  out  a  book  from  the  tax-assessor's 
book,  showing  amount  of  taxes  due  by  the  tax-payers  of  the 
county  ;  that  he  copied  the  same  from  the  tax-assessor's 
book,  after  it  had  been  corrected  by  the  said  Commissioners 
Court,  and  the  county  tax.  had  been  levied  for  that  year,  and 
that  he  gave  this  book  to  said  Dudley,  the  tax-collector. 
James  M.  Parrish,  a  witness  for  plaintiff,  testified,  that  he 
was  county  treasurer  of  Chilton  county  prior  to  the  year 
1874,  and  again  since  the  16th  November,  1877  ;  that  a  book, 
which  was  shown  him,  was  the  county  treasurer's  book ;  that 
he  used  it  as  the  county  treasurer's  book  while  he  held  the 
office  the  first  time,  turned  it  over  to  his  successor  in  the 
office,  and  again  received  it  from  his  predecessor  when  he 
came  in  the  last  time,  aud  used  it  as  the  county  treasurer's 
book.  Said  Callen,  being  recalled  as  a  witness  for  plaintiff, 
testified,  that  the  entries  made  on  the  42d  page  of  said  book 
were  in  the  handwriting  of  W.  F.  Claughtoi),  who  was  county 
treasurer  of  said  county  from  1874  to  1877."  The  entries  on 
Baid  42d  page  are   here  set  out  in  the   bill  of  exceptions, 
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showing  the  amount  of  money  received  as  taxes,  and  from 
other  sources,  on  the  9th  April,  1877,  the  aggregate  being 
$29,733.91,  and  the  disbursements,  $27,682.03  ;  but  the  entries 
did  not  show  from  whom  the  several  amounts  were  received. 
At  the  foot  of  these  entries  was  a  certificate  signed  by  A.  E. 
Edwards,  to  the  effect  that  he  had  examined  the  treasurer's 
book,  by  appointment  of  the  probate  judge,  "and  that  the 
above  represents  the  condition  of  the  treasurer's  book  up  to 
April  9th,  1877."  "  Plaintiff  offered  said  book  as  evidence, 
and  the  defendants  objected  to  its  going  to  the  jury  as  evi- 
dence ;  which  objections  were  overruled  by  the  court,  and 
the  defendants  excepted.  Said  Callen  further  testified,  that 
the  stub-book  used  by  said  Dudley  was  not  in  his  (witness') 
office." 

*'The  above  is,  in  substance,  all  the  evidence  in  the  case.  On 
this  evidence,  the  court  charged  the  jury,  that  before  the 
jilaintiff  can  recover,  the  evidence  must  reasonably  satisfy 
the  jury  that  the  defendant  Dudley,  as  tax-collector  of  said 
county,  had  collected  taxes  for  the  county  which  he  failed  to 
pay  over  :  that  the  jury  may  infer,  from  the  evidence  before 
them,  the  amount  of  taxes  collected  by  said  Dudley  for  Chil- 
ton county,  and  the  treasurer's  book  is  the  only  evidence 
before  the  jury  as  to  the  amount  paid  by  him  to  the  county. 
The  defendants  excepted  to  that  part  of  this  charge  which 
instructs  the  jury  that  they  may  infer  from  the  evidence 
before  them  the  amount  of  taxes  collected  by  Dudley  for  said 
county." 

The  court  also  gave  the  following  charges,  on  the  written 
request  of  the  plaintiff :  1.  "If  the  plaintiff  makes  out  a  prima 
facie  case,  and  the  defendant  fails  to  introduce  any  evidence, 
the  jury  should  find  for  the  plaintiff."  2.  "If  the  plaintiff  in 
this  motion  has  shown  that  a  book  of  assessments  for  the 
year  1876,  containing,  among  other  things  required  by  law, 
the  county  tax  made  out  by  the  judge  of  probate  as  required 
by  law ;  and  that  the  same  was  delivered  to  the  tax-collector 
of  said  county,  the  defendant  in  this  case  ;  and  that  he  under- 
took to  collect  said  taxes  set  out  in  said  book,  and  continued 
in  the  oflice  of  tax-collector  until  May  1st,  1877  ;  and  that  at 
the  April  term,  1877,  of  the  Commissioners  Court  of  said 
county,  the  defendant,  as  tax-collector,  presented  to  said 
court  a  list  of  insolvencies  and  errors ;  and  that  the  same 
were  allowed  him  ;  and  the  plaintiff' offered  said  book  in  evi- 
dence, and  also  showed  by  the  books  of  the  county  treasurer 
that  the  amount  of  county  tax  entered  in  said  book  of  assess- 
ments, less  the  amount  of  errors  and  insolvencies,  has  not 
been  paid  to  said  county  treasurer ;  then  the  plaintiff  has 
made  out  a  state  of  facts,  to  which  the  jury  may  look  in 
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ascertaining  whether  the  plaintiff  has  made  out  a  prima  fade 
case."  3.  "The  tax-book  dehvered  by  the  judge  of  probate, 
under  the  order  of  the  Commissioners  Court,  to  the  tax-col- 
lector, is  evidence  tending  to  show,  after  the  tax-collector  has 
resigned  his  office,  or  his  term  has  expired,  that  he  has  col- 
lected the  amount  of  taxes  entered  on  said  book." 

The  defendants  excepted  to  each  of  these  charges  as  given, 
and  requested  the  following  charges,  which  were  in  writing  : 
1.  ''The  jury  can-  only  look  to  the  assessor's  book,  in  evidence 
before  them  in  this  case,  as  proof  of  the  amount  of  taxes  due 
to  the  county  for  the  year  1876,  and  can  only  look  to  the 
county  treasurer's  book,  now  before  them,  as  proof  of  the 
amount  paid  over  by  Dudley ;  but  neither  of  said  books  is 
evidence,  nor  are  both  of  them,  of  the  amount  collected  by 
.  Dudley  as  tax-collector  and  unaccounted  for  by  him  ;  and,  if 
there  is  no  other  evidence  before  them,  satisfying  their  minds 
that  Dudley,  as  tax-collector,  actually  collected  the  amount 
here  sued  for,  and  actually  failed  to  pay  the  same  over  to  the 
county  treasurer,  as  by  law  he  was  required  to  do ;  then  the 
jury  must  find  for  the  defendants."  2.  "The  jury  must  look 
to  the  evidence,  in  order  to  ascertain  the  amount  actually 
collected,  which  he  failed  to  pay  over  to  the  county  treasurer; 
and  if  the  testimony  fails  to  furnish  them  with  some  certain 
amount,  which  was  collected  by  Dudley  as  tax-collector,  and 
which  he  failed  to  pay  over  to  the  county  treasurer ;  then 
they  should  find  for  the  defendants."  3.  "The  jury  must 
ascertain  from  the  evidence  the  amount  for  which  the 
defendant  is  liable  ;  and  if  they  can  not  ascertain  any  given 
or  particular  amount  as  due  the  county,  from  the  evidence, 
then  they  should  find  for  the  defendants." 

The  court  refused  each  of  these  charges,  and  the  defend- 
ants duly  excepted  to  the  refusal  of  each ;  and  they  now 
assign  their  refusal  as  error,  together  with  the  charges  given 
by  the  court,  and  the  rulings  on  evidence  to  which  they 
reserved  exceptions,  as  above  stated. 

A  motion  was  submitted  on  behalf  of  the  appellee,  sup- 
ported by  affidavits,  to  strike  from  the  bill  of  exceptions  the 
statement  that  it  contained  all  the  evidence  adduoed  on  the 
trial,  being  the  words  which  are  italicized,  on  the  ground 
that  they  were  added  by  the  presiding  judge  after  he  had 
signed  the  bill  of  exceptions,  and  after  the  adjournment  of 
the  court. 

Wilson  &  Wilson,  and  Watts  &  Sons,  for  appellants. 

GuNTER  <fe  Blakey,  contra. 

BRICKELL,  C.  J.— A  bill  of  exceptions,  when  signed,  be- 
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comes  a  part  of  the  record.  After  the  adjournment  of  the 
term,  the  presiding  judge  can  not,  in  vacation,,  make  in  it  any 
change  or  alteration.  It  is  as  completely  beyond  his  control 
as  is  the  judgment-entry,  or  other  parts  of  the  record.  The 
judge  was  in  error,  in  adding  to  the  bill  the  words  now 
moved  to  be  stricken  from  it.  The  error  is  harmless,  how- 
ever, for  the  bill  as  it  was  written  and  signed  would  bear  the 
construction  that  it  contained  the  substance  of  all  the  evi- 
dence introduced  on  the  trial,  in  the  absence  of  these  words, 

The  bonds  of  all  public  officers,  unless  it  is  otherwise  pro- 
vided, must  be  made  payable  to  the  State  of  Alabama. 
Code  of  1876,  §  163.  There  is  no  statutory  provision,  re- 
quiring the  bond  of  a  tax-collector  to  be  made  payable  other- 
wise ;  and  of  consequence,  there  was  no  force  in  the  objec- 
tion to  the  introduction  in  evidence  of  the  bond  of  the  col- 
lector, that  it  was  payable  to  the  State.  It  could  not  prop- 
erly have  been  payable  otherwise.  On  all  such  bonds,  the 
person  aggrieved  by  the  wrongful  act  or  negligfence  of  the 
officer,  has  the  right,  and  must  sue  in  his  on  name. — Morroio 
V.  Wood,  56  Ala.  5. 

The  bill  of  exceptions  is  rather  obscure  in  its  statements, 
when  construed  in  connection  with  the  instructions  given  and 
refused,  as  to  the  character  of  the  book  styled  the  "Assessor's 
Book,"  which  was  received  in  evidence.  Whatever  of  obscu- 
rity or  doubt  there  may  be,  must  be  resolved  against  the  ex- 
ceptant, and  in  favor  of  the  ruling  of  the  court.  One  of  the 
duties  of  the  tax-assessor  is  to  make  in  a  book  a  condensed 
statement  of  the  assessment,  and  to  deliver  it  to  the  probate 
judge. — Code  of  1876,  §  389.  The  book  then  becomes  an 
official  and  public  document.  When  the  assessment  has 
been  corrected  by  the  Court  of  County  Commissioners,  the 
probate  judge  is  required  to  make  a  book,  containing  in  con- 
cise form  the  amount  of  taxes  due  from  each  tax-payer,  and 
turn  it  over  to  the  tax-collector. — Code  of  1876,  §  435,  This 
book  is,  also,  a  public,  official  document.  If,  as  is  insisted, 
it  be  true,  it  was  the  first  of  these  books  which  was  received 
in  evidence,  we  are  not  prepared  to  say  it  was  wholly  irrele- 
vant. The  probate  judge  may  not  have  made  the  second 
book  ;  and  if  he  had  not,  the  first  book  would  have  been  im- 
portant to  show  the  amount  of  taxes  assessed, — a  fact  it  may 
have  been  necessary  to  prove  in  showing  the  amount  of  the 
county  tax  the  collector  would  have  collected.  The  second 
book,  that  the  probate  judge  is  required  to  make,  it  is  con- 
ceded, would  have  been  admissible  in  evidence.  If  it  were 
necessary,  construing  the  bill  of  exceptions  most  strongly 
against  the  party  excepting,  rather  than  place  the  primary 
court  in  error,  we  would  intend,  in  the  face  of  a  mere  general 

Vlo.  lxvi. 
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objection,  from  the  uncertainty  and  obscurity  of  the  state- 
ment of  the  bill,  that  it  was  this  book  which  was  offered  and 
admitted. 

There  is  no  just  objection  to  the  admission  of  the  book  of 
the  county  treasurer,  showing  the  payments  on  account  of 
the  county  tax  made  to  him  by  the  collector.  The  book  he 
is  required  to  keep  ;  all  entries  therein  are  made  under  the 
sanction  of  his  official  oath,  and  in  performance  of  official 
duty.  All  such  books  and  entries  are  prima  facie  evidence 
of  the  facts  stated  in  them.— 1  Whart.  Ev.  §§  630-40. 

The  instructions  given  the  jury  seem  free  from  error,  and 
adapted  to  the  evidence.  The  instructions  requested  could 
probably  have  been  given,  without  affecting  the  result  of  the 
trial ;  but  the  court  was  justified  in  refusing  them.  The  pro- 
ceeding is  statutory  and  summary — in  derogation  of  the  com- 
mon law.  By  construction,  the  remedy  cannot  be  extended 
beyond  the  terms  of  the  statute.  By  the  words  of  the  statute, 
the  remedy  is  confined  to  money  the  tax-collector  has  re- 
ceived or  collected  for  the  county,  and  failed  to  pay  over  to 
the  county  treasurer. — Code  of  1876,  §  3396.  It  cannot  be 
extended  to  the  recovery  of  damages  for  negligence  in  failing 
to  collect  money,  which  by  the  use  of  due  diligence  the  col- 
lector ought  to  have  received-  and  paid  into  the  county 
treasury.  If  there  had  been  an  effort  to  charge  the  collector 
because  of  such  negligence,  the  instructions  requested  would 
have  been  probably  appropriate.  No  such  effect  was,  or 
could  have  been  made,  under  the  notice  and  motion,  aver- 
ring a  failure  to  pay  over  money  collected,  and  without  any 
averment  as  to  a  failure  to  collect. 

There  was  no  conflict  in  the  evidence  :  it  was  all  introduced 
by  the  appellee.  It  was  not  necessary  that  the  evidence 
should  have  shown,  with  mathematical  or  arithmetical  pre- 
cision, the  sum  of  money  the  tax-collector  had  received  and 
failed  to  pay  over  to  the  county  treasurer.  Such  certainty 
is,  ordinarily,  not  attainable,  and  all  the  demands  of  right 
and  justice  are  satisfied,  when  the  evidence  is  sufficient  to 
lead  the  minds  of  the  jury  to  a  ^particular  conclusion. —  God- 
hold  V.  Blair,  27  Ala.  592  ;  Hopper  v.  Ashhy,  15  Ala.  457._  The 
precise  amount  of  the  county  tax  was  shown  ;  the  period  for 
the  collection  of  the  tax  had  passed  ;  the  collector  could  have 
claimed  no  deductions,  save  so  far  as  he  had  been  allowed 
for  errors  or  insolvencies  by  the  Court  of  County  Commis- 
sioners, and  the  amount  of  such  allowances  was  shown  ;  and 
the  payments  he  had  made  to  the  county  treasurer  were  also 
shown.  The  presumption  must  obtain,  in  the  absence  of  all 
opposing  evidence,  that  he  had  performed  his  duty — had  col- 
lected, within  the  period  allowed  by  law,  all  the  tax,  save  so 
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far  as  he  had  claimed  and  obtained  credit  for  errors  in  assess- 
ment, or  because  of  the  insolvency  of  the  tax-payer.  If  the 
several  instructions  requested  had  been  given,  their  direct 
tendency  would  have  been  to  confuse  the  jury,  or  to  mislead 
them.  All  such  instructions  are  properly  refused.  The  jury, 
from  them,  would  probably  have  inferred,  or  could  have  in- 
ferred, that  there  was  some  deficiency  in  the  case  made  by 
the  plaintifi",  or  that  they  could  draw  inferences  the  evidence 
would  not  warrant. 
Affirmed. 


Rogers  v.  Adams. 

Bill  in    Equity  for  Foreclosure  of  Ilortgage;  Cross-Bill  for 
Cancdlation,  and  to  establish  Trust  for  Wife. 

1.  Validity  of  mortgage,  as  against  wife,  when  obtained  by  duress. — Dnress  of 
the  wife,  practiced  by  the  husband  to  obtain  her  signature  to  a  mortgage, 
does  not  afifect  the  validity  of  the  mortgage,  when  the  mortgagee  was  not  privy 
to  such  duress,  and  did  not  connive  at  it,  or  in  any  way  participate  in  it. 

2.  When  mortgagee  is  regarded  as  purchaser  entitled  to  protection. — An  inno- 
cent mortgagee,  who  parts  with  value  in  prcesenti,  or  incurs  an  obligation  to 
do  so  infuiuro,  stands  precisely  as  a  purchaser  of  the  absolute  title,  and  is  en-r 
titled  to  equal  protection  against  secret  trusts  of  which  he  had  no  notice. 

3.  viitena/ion  of /lomesiead.— Under  the  law  which  was  of  force  in  Septem- 
ber, 1866,  the  homestead,  when  belonging  to  the  husband,  might  be  aliened, 
like  any  other  land,  by  deed  of  husband  and  wife,  signed  by  them,  and  ac- 
knowledged, or  attested  by  one  witness  (Rev.  Code,  §  1535.) 

4.  Acknowledgment  and  attestation  of  deed. — An  informal  certificate  of  the 
acknowledgment  of  a  deed,  which  fails  to  recite  that  the  grantor  icas  known 
to  the  officer  (Rev.  Code,  §  1548  ;  Code  of  1876,  §  2158),  is  fatally  defective; 
yet,  if  it  recites  that  the  grantor  signed  the  instrument  in  his  presence,  it 
may  operate  as  an  attestation. 

Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  30th  June,  1875,  by 
Jesse  L.  Adams,  against  Zachariah  Rogers  and  his  wife,  Mrs. 
Jane  A.  Rogers  ;  and  sought  to  foreclose  a  mortgage  on  a 
house  and  lot  in  Tuskegee.  The  mortgage,  which  was  made 
an  exhibit  to  the  bill,  was  dated  the  13th  September,  1866 ; 
purported  to  be  given  to  secure  the  payment  of  a  promissory 
note  for  $879.22,  of  even  date  with  the  mortgage,  which  was 
signed  by  said  Rogers  and  wife,  and  payable  to  said  Adams, 
or  order,  on  the  1st  April  next  after  date  ;  was  signed  by 
said  Rogers  and  wife,  and  to  it  was  appended  a  certificate, 

Vol,  livi. 
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signed  "  W.  G.  Brewer,  J.  P.",  in  these  words  :  **State  of 
Alabama,  Macon  county.  Before  me,  W.  G.  Brewer,  an  act- 
ing justice  of  the  peace  in  and  for  the  said  county,  Z.  Kogers 
and  his  wife,  Jane  A.  Rogers,  who,  being  informed  of  the  con- 
tents of  the  within  mortgage,  signed  the  same,  together  with  a 
note  for  $879,22,  payable  to  J.  L.  Adams  or  order  on  the  1st  day 
of  April,  1867,  in  my  presence,  without  reserve,  on  the  day 
the  same  bears  date.  Witness  my  hand,  this  13th  Septem- 
ber, 1866." 

Answers  were  filed  by  both  the  defendants,  admitting  their 
signatures  to  the  mortgage,  but  denying  its  validity ;  said 
Rogers  alleging  that  "said  note  is  not  in  fact  his  note,  neither 
was  said  mortgage  in  fact  made  by  him,  for  the  reason  that, 
from  the  excessive  use  of  intoxicating  liquors,  he  was  not 
in  the  full  and  proper  exercise  of  his  reasoning  powers";  and 
Mrs.  Rogers  alleging  that  she  signed  the  note  and  mortgage 
under  duress  and  threats  of  personal  violence  on  the  part  of 
her  husband.  Mrs.  Rogers  alleged,  also,  that  the  house  and 
lot  was  bought  and  paid  for  with  moneys  belonging  to  her 
statutory  separate  estate  ;  and  she  filed  a  cross-bill,  asking 
to  have  the  mortgage  cancelled,  and  to  have  the  legal  title  to 
the  land  vested  in  her  by  the  decree  of  the  court. 

On  final  hearing,  on  pleadings  and  proof,  the  chancel- 
lor held  that  the  complainant  was  entitled  to  protection  as  a 
hona  fide  purchaser  for  a  valuable  consideration  without  no- 
tice; and  he  therefore  rendered  a  decree,  dismissing  the 
cross-bill,  and  foreclosing  the  mortgage.  The  appeal  is  sued 
out  by  Mrs.  Rogers,  who  assigns  each  part  of  the  final  decree 
as  error, 

Geo.  W.  Gunn,  and  W.  0.  McIver,  for  appellant. 

Abeecrombie  &  Graham,  contra. 

SOMERVILLE,  J.---The  title  of  the  house  and  lot  here 
in  controversy  was  originally  in  the  husband  of  the  appel- 
lant, one  Zachariah  Rogers,  having  been  conveyed  directly 
to  him  by  deed.  The  wife,  Jane  A.  Rogers,  claims  a  secret 
equity  in  the  property,  which  is  based  upon  the  alleged  fact, 
that  it  was  paid  for  with  money  belongmg  to  her  statutory 
separate  estate,  and  that  •  the  husband  wrongfully  took  the 
title  in  his  own  name. 

The  husband  and  wife  both  executed  a  mortgage  upon  it, 
on  September  13, 1866,  to  the  appellee,  Adams,  upon  a  present 
consideration,  which,  on  the  same  day,  was  acknowledged 
before  W.  G.  Brewer,  a  justice  of  the  peace.  The  evidence 
shows  Adams  to  have  been  entirely  ignorant  of  the  wife's 
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equity,  which  is  set, up  by  her  in  a  cross-bill  seeking  appro- 
priate relief.  This  bill  is  filled  by  Adams,  seeking  to  fore- 
close his  mortgage.  The  wife  further  resists  the  enforcement 
of  the  mortgage,  on  the  two-fold  ground,  that  it  was  obtained 
in  its  execution,  by  duress  on  the  part  of  the  husband  ;  and 
that  it  was  void  as  a  conveyance,  by  reason  of  defects  in  the 
justice's  certificate  of  acknowledgment,  which  are  alleged 
to  be  fatal. 

It  is  not  claimed,  or  proved,  that  Adams,  the  mortgagee, 
was  privy  to,  participated  in,  or  was  even  aware  of  the  al- 
leged duress  of  Mrs.  Rogers,  by  her  husband.  Conceding 
the  truth  of  her  averments  in  this  respect,  then,  the  case 
made  would  not  authorize  the  impeachment  of  the  mortgage, 
or  affect  its  validity  as  against  an  innocent  grantee,  who  is 
ignorant  of,  and  entirely  free  from  complicity  in  the  wrong. 
The  authorities  seem  clearly  to  sustain  the  proposition,  that 
the  title  of  a  bona  fide  purchaser,  for  value,  of  property  ob- 
tained by  duress,  is  protected  under  such  circumstances,  and 
a  fortiori  where  the  attempt  to  reclaim  is  unreasonably  de- 
layed.— Bozeman  v.  Freeman,  58  Ga.  276.  And  this  principle 
has  been  frequently  held  sound,  as  being  applicable  to  cases 
where  the  husband  has  forced  the  wife,  by  threats  or  other- 
wise, to  execute  mortgages,  or  other  conveyances,  under  a 
constraint  destructive  of  her  volition  as  a  free  agent. —  Green 
V.  Scravage,  19  Iowa,  461 ;  Talley  v.  Bobinson,  22  Gratt.  (Ya.) 
888  ;  3Ioses  v.  Dade,  68  Ala.  211. 

The  evidence  shows,  we  think,  that  Adams  was  a  bona  fide 
purchaser  for  value,  without  any  notice  whatever,  either  of 
the  alleged  duress  practiced  on  her  by  her  husband,  or  of 
her  secret  equity  in  the  mortgaged  land  ;  and  if  this  is  true, 
he  is  fully  protected  against  both.  An  innocent  mortgagee, 
who  parts  with  value  in  praesenti,  or  incurs  an  obligation  to 
do  so  in  futuro,  as  a  consideration  for  the  execution  of  the 
mortgage,  stands,  in  the  eyes  of  the  law,  precisely  as  if  he 
were  a  vendee  of  the  absolute  title,  and  is  entitled  to  equal 
protection. —  Coleman  v.  Smith,  55  Ala.  369;  Stone  v,  BartJMt, 
46  Me.  439  ;  Bump  on  Fraud.  Conv.  p.  477  ;  Code  (1876), 
§§  2166,  2200.  The  appellee  comes  fully  within  the  opera- 
tion of  this  principle. 

It  is  urged  by  the  appellant,  however,  that  the  mortgage 
in  question  is  void,  because  of  the  defective  certificate  of 
acknowledgment  before  the  justice.  At  the  time  of  this 
transaction,  which  was  prior  to  the  constitution  of  1868,  the 
formalities  requisite  for  the  conveyance  of  a  homestead  were 
not  different  from  those  demanded  by  the  statute  for  the 
valid  conveyance  of  other  real  estate. — Rev.  Code  (1867),  §§ 
1535,  1544.  Any  land,  whether  occupied  as  a  homestead  or 
Vol.  lxvi. 
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not,  which  was  the  property  of  the  husband,  might  then  be 
aliened  by  deed  executed  by  one  attesting  witness,  in  all 
cases  where  the-  grantor  signed  his  own  name  to  the  instru- 
ment of  convej-ance. — IK  §  1535. 

It  must  be  conceded  that  the  justice's  certificate  is  not,  in 
this  case,  in  substantial  compliance  with  the  statutory  form 
prescribed  in  section  1548  of  the  Eevised  Code.  It  fails  to 
recite  the  material  fact,  that  the  grantor  in  the  mortgage  was 
knoivn  to  the  officer  ;  and  this  defect  was  held  to  be  fatal  to 
the  validity  of  an  acknowledgment  as  such,  in  Merritt  v. 
Phenix,  48  Ala.  87 — a  conclusion  'in  which  we  fully  concur. 
Yet  it  was  decided  in  that  case,  and  the  principle  was  subse^ 
quently  re-affirmed  in  Sharpe  v.  Orme,  61  Ala.  263,  that  such 
an  acknowledgment  may  operate  as  a  substitute  for  the 
attestation  of  a  witCiess.  The  justice  himself  thus  becdines 
a  witness,  and  his  signature  an  attestation,  which  was  satis- 
factorily proved  by  his  own  deposition  upon  the  hearing  of 
the  cause  before  the  chancellor. 

We  think  the  mortgage  to  Adams  was  a  valid  conveyance, 
and  the  defenses  set  up  to  its  enforcement  must,  for  the 
above  reasons,  fail.  The  decree  of  the  chancellor,  so  hold- 
ing, is  therefore  affirmed. 
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ACCOUNT. 

1.  Burden  of  proof,  in  action  on. — When  the  correctness  of  the  ac- 
count sued  on  is  put  in  issue  by  the  pleadings,  the  onus  is  on  the 
plaintiff;  and  if  the  account  produced  by  him  contains  both 
proper  and  improper  charges,  he  must  furnish  the  evidence  neces- 
sary to  distinguish  and  separate  them,  or  he  can  not  recover  at 
all.  In  this  case,  the  action  being  against  the  husband  and  wife, 
and  founded  on  an  account  contracted  by  the  husband,  no  re- 
covery can  be  had  against  the  wife's  statutory  estate,  without 
proof  of  the  particular  items  chargeable  against  it.  Lewis  &  Wife 
V.  Dillard  &  Jones,  1. 

ACTION. 

1.  Against  municipal  corporation^  to  recover  illegal  taxes. — An  action 

lies  against  a  municipal  corporation,  to  recover  back  taxes  ille- 
gally assessed  and  collected  under  an  unconstitutional  law ;  but, 
to  support  such  an  action,  the  plaintiff  must  show,  not  only  that 
the  tax  is  illegal  and  void,  and  that  the  money  has  been  paid  over 
to  the  corporation  by  the  collecting  officer,  but  also  that  it  was 
paid  under  compulsion,  or  its  legal  equivalent.  Raisler  v.  Mayor 
&  Council  of  Athens,  194- 

2.  Same  ;  whether  payment  is  voluntary  or  compulsory. — A  payment  by 
the  tax-payer,  whether  made  to  procure  the  release  of  a  seizure 
already  made  under  a  tax-warrant,  or  to  prevent  a  seizure  threat- 
ened and  immediately  apprehended,  accompanied  with  a  protest, 
and  notice  of  an  intention  to  sue  to  recover  back  the  money,  is 
compulsory,  and  the  money  may  be  recovered ;  but  a  payment 
before  demand  made  by  the  collector,  or  before  any  threat  or  step 
on  his  part  indicating  an  intention  to  levy,  is  voluntary,  though 
accompanied  with  a  protest  and  notice  of  an  intention  to 
sue.     Ih.  194. 

8.  When  action  lies  against  county. — An  action  can  not  be  maintained 
against  a  county,  upon  a  claim  which  is  by  law  required  to  be 
presented  to  the  Commissioners  Court  for  allowance,  until  it  has 
been  so  presented,  and  disallowed  in  whole  or  in  part  (Code, 
§  2903),  and  the  complaint  must  aver  such  presentment  aJid  dis- 
allowance.    Schroeder  v.  Colbert  County,  137. 

4.  Same ;  claim  for  damages  caused  by  defective  bridge. — A  claim 
against  a  county,  for  damages  sustained  from  the  falling  of  a  pub- 
lic bridge,  must  be  presented  to  the  Commissioners  Court  for 
allowance,  before  an  action  on  it  can  be  maintained  against  the 
county.     lb.  137. 

6.  Action  at  law  between  partners. — One  partner  cannot  maintain  an 
action  at  law  against  the  other,  on  any  claim  originating  in  their 
partnership  dealings,  imtil  there  has  been  a  settlement  of  the 
partnership  accounts,  and  a  balance  ascertained  to  be  due  from 
one  to  the. other.     Broda  v.  Greenwald,  538. 

6.  Remedies  against  tortfeasors. — ^When  a  person  has  a  cause  of  action 
against  several  tortfeasors,  and  sues  one  or  more  in  detinue,  he  is 
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not  thereby  precluded  from  suing  them,  or  either  or  any  of  them, 
jointly  with  the  others,  in  trover.     Gilbreath  v.  Jones,  129. 

7.  Abatement  and  revivor  of  action,  in  trover. — In   trover  against  two, 

the  death  of  one  of  them  operates  a  severance,  and  the  action  can 
not  be  revived  against  his  personal  representative ;  and  if  revived, 
the  order  of  revivor  may  be  set  aside  at  a  subsequent  term. 
Ih.  129. 

8.  Action  against  railroad  company,  after  sale  under  decree  of  foreclosure, 

An  action  for  damages  can  not  be  maintained  against  a  railroad 
corporation,  on  account  of  injuries  to  stock  by  trains  running  on 
its  road,  when  such  injuries  occurred  after  the  company  had 

•  ceased  to  own  or  control  the  road,  and  while  it  was  owned,  opera- 
ted and  controlled  by  persons  who  had  purchased  its  franchise 
and  property  under  a  decree  of  foreclosure.  Western  Railroad  Co. 
V.  Davis,  578. 

9.  Common  and  special  counts;  when  necessary  or  proper. — So  long  as 

a  contract  continues  executory,  the  plaintiff  is  required  to  declare 
specially  on  it ;  but,  when  it  has  been  executed  on  his  part,  and 
no  duty  remains  but  the  payment  of  money  by  the  defendant,  a 
recovery  may  be  had  under  the  common  counts.  Beadle  v.  Gra- 
ham's Adm'r,  99. 
10.  Same. — A  recovery  can  not  be  had  on  a  note,  when  part  of  the  con- 
sideration was  the  price  of  guano  imported  and  sold  in  this  State, 
while  the  law  was  of  force  requiring  fertilizers  to  be  inspected, 
without  a  compliance  \\'ith  the  requisitions  of  that  law  as  to  in- 
spection, branding,  &c.  ;  but,  if  any  part  of  the  guano  was  sold 
after  the  repeal  of  that  law,  a  recovery  may  be  had,  pro  tanto,  un- 
der the  common  counts.     Pacific  Guano  Co.  V.  Mullen,  582. 

ADVERSE  POSSESSION. 

1.  Adverse  possession  without  color  of  title;  effect  and  extent  of. — Con- 

tinuous adverse  possession  of  land  for  ten  years,  exclusive  of  the 
period  during  which  the  statute  of  limitations  was  suspended  on 
account  of  the  war,  under  claim  of  right,  though  without  title  or 
color  of  title,  "is  equivalent  to  a  legal  title,  on  which  an  action 
of  ejectment  may  be  either  maintained  or  defended"  ;  but  the 
right  thus  acquired,  depending  on  actual  possession,  extends  only 
to  the  lands  actually  occupied,  and  draws  to  it  no  constructive 
possession.     Ryan  v.  Kilpatrick,  332. 

2.  Same,  under  color  of  title. — Adverse  possession  under  color  of  title 

is  not  limited  to  the  precise  quantity  actually  cultivated  or  occu- 
pied, but  extends  to  the  boundaries  of  the  entire  tract  conveyed 
by  the  instrument  which  constitutes  such  color  of  title,  except 
such  portions  thereof  as  are  otherwise  actually  possessed ;  and  de- 
fects in  the  title  of  the  grantor,  or  a  want  of  title  in  him,  will  not 
prevent  the  instrument  from  giving  color  of  title .     lb.  332. 

3.  Effect  on  title  to  land. — Adverse  possession  of  lands,  for  the  length 

of  time  prescribed  as  a  bar  by  the  statute  of  limitations,  "arms 
the  adverse  holder  with  all  the  powers  of  offense  and  defense- 
which  an  unbroken  chain  of  title  confers,"  and  enables  him  suc- 
cessfully to  prosecute  or  defend  an  ejectment ;  and  it  is  not  neces- 

•  sarv  that  such  possession  should  be  under  color  of  title.     Barclay 
V.  Smith,  230. 

4.  Same;  purchase  of  lands  subject  to  execution  lien. — A  person  who 

buys  land  subject  to  an  execution  lien  against  his  vend^,  and 
holds  uninterrupted  adverse  possession  for  ten  years  before  suit 
brought,  may  successfully  defend  an  ejectment  by  the  purchaser 
at  execution  sale,  although  the  action  was  brought  within  ten 
years  after  the  sale  under  execution,  and  the  lien  of  the  execution 
was  never  lost.     lb.  230.' 
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5.  Adverse  possession,  by  purchaser  from  trustee. — A  purchaser  of  lands 

at  a  sale  made  by  a  trustee  under  a  deed  of  trust,  taking  posses- 
sion under  his  purchase,  becomes  an  adverse  holder  as  against 
persons  who  claim  an  equity  in  the  lands  under  a  prior  verbal 
contract  with  the  grantor  who  executed  the  deed  of  trust,  although 
the  purchaser  had  notice  thereof ;  and  such  possession  being  con- 
tinued uninterruptedly  for  more  than  ten  years,  it  is  available  at 
law  to  maintain  or  defeat  an  ejectment,  or  may  be  asserted  in 
equity  by  demurrer  to  a>  bill  which  seeks  to  enforce  the  agreement 
or  equity.     Clark  v.  Snodgrass,  233. 

6.  By  purchaser  under  executory  contract. — When  a  purchaser  of  .land, 

under  an  executory  contract,  is  let  into  possession,  not  having 
paid  the  purchase-money,  and  not  having  received  a  conveyance, 
he  is  a  mere  tenant  at  will,  and  does  not  hold  adversely  tathe 
vendor ;  but,  after  payment  of  the  purchase-money,  his  possession 
becomes  adverse,  and,  if  continued  longer  than  a  period  of  ten 
years,  may  ripen  into  a  title  on  which  he  can  defeat  an  ejectment 
by  the  vendor.     Dagger  v.  Tayloe,  444- 

7.  Same;  presumption  of  payment  from  lapse  of  time. — A  presumption 

of  the  payment  of  the  purchase-money  from  mere  lapse  of  time, 
in  favor  of  a  purchaser  in  possession  under  an  executory  contract^ 
does  not  arise  until  after  the  expiration  of  twenty  years  from  the 
commencement  of  his  possession.    lb.  444- 

8.  Adverse  possessson  by  sub-purchaser. — When  a  purchaser  who  is  in 

possession,  although  his  possession  is  not  adverse  to  his  vendor 
(not  having  paid  the  purchase-money,  nor  received  a  conveyance, 
or  having  received  a  conveyance  which  is  void),  sells  and  conveys 
the  land  to  a  third  person,  who  pays  the  stipulated  price,  and  is 
placed  in  possession,  the  possession  of  such  sub-purchaser  is 
adverse  to  the  original  vendor,  and  will  ripen  into  a  title  under 
the  statute  of  limitations.  lb.  444- 
^.  Conveyance  of  lands  adversely  held. — A  sale  and  conveyance  of  lands, 
which  are  adversely  held  by  a  third  person,  is  void  as  against  him, 
or  as  against  others  whose  rights  may  be  prejudiced;  but,  as 
between  the  parties  themselves,  and  others  succeeding  to  their 
rights,  it  is  valid  and  operative.  Yarborough's  Adm'r  v.  Avaiit, 
526. 

AMENDMENT. 

1.  Of  affidavit  for  attachment. — An  affidavit  for  an  attachment,  which 

states  that  the  defendants  "are  or  will  be  justly  indebted,"  &c., 
may  be  amended  by  striking  out  the  words  "or-  will  be.''  Tom- 
mey,  Gregg  &  Beck  v.  Gamble  &  Son,  469. 

2.  Of  complaint. — In  an  action  against  a  railroad  company  for  injuries 

to  stock,  under  the  statute  which  has  been  declared  unconstitu- 
tional (Code,  §  1710)  a  complaint  averring  neither  negligence  nor 
intentional  injury  resulting  from  direct  force,  is  neither  in  case 
nor  trespass,  and  shows  no  cause  of  action  ;  and  an  amended  com- 
plaint, averring  that  the  injury  was  caused  by  the  negligence  of 
the  company's  servants,  is  allowable.  Simpson  v.  M.  &  C.  Rail- 
road Co.,  85. 

3.  Amendment  and  substitution  of  Yecords;  admissibility  of  parol  evi- 

dence.— In  the  matter  of  amending  records,  nunc  pro  tunc,  th.\s, 
court  has  always  followed  the  English  rule,  which  excludes  parol 
evidence,  and  allows  such  amendments  to  be  made  only  on  record 
evidence,  or  quasi  record  evidence ;  but,  on  applications  to  sub- 
stitute records  which  have  been  lost  or  destroyed,  parol  evidence 
is  admissible.     Lilly  v.  Larkin,  122. 

4.  Amendment  of  statement. — In  a  prosecution  for  a  misdemeanor,  com- 

menced in  the  County  Court,  and  transferred  to  the  Circuit  Court 
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at  the  instance  of  the  defendant  (Code,  §§  4702, 4724-9),  the  "state- 
ment of  the  cause  of  complaint"  which  the  solicitor  is  required  to 
make,  and  which  is  analogous  to  an  information  at  common  law, 
may  be  amended,  by  leave  of  the  court,  by  averring  the  time  of 
the  commission  of  the  offense,  if  such  averment  be  material. 
Tattim  V.  State,  465. 
5.  As  to  amendments  in  chancery,  see  Chancery,  52. 

ASSIGNMENT. 

1.  Of  warehouse  receptfor  cotton. — A  warehouseman's  receipt  for  cotton 

"is  not,  in  any  technical  sense,  negotiable ;"  it  merely .  stands 
in  the  place  of  the  cotton,  and  a  delivery  of  it  has,  in  the  absence 
of  statutory  provisions  regulating  its  transfer,  the  same  effect  in 
transferring  the  title  to  the  property  as  a  delivery  of  the  property 
itself.     Allen,  Bethune  &  Co.  v.  Maury  &  Co.,  10. 

2.  Same;  fraud  in  procuring. — When  warehouse  receipts  for  cotton 

are  taken  by  a  purchaser  in  his  own  name  after  examination  and 
re-weighing,  an  indorsement  of  them  would  be  necessary  to  con- 
vey the  legal  title  to  another  (Code,  §  2099) ;  but  if,  having  the 
right  to  reject  any  bales  found  to  be  falsely  packed,  he  takes  new 
receipts  for  the  rejected  bales  in  the  name  of  his  vendor,  to  whom 
he  delivers  them  on  a  subsequent  settlement,  such  delivery  is  a 
symbolical  delivery  of  the  cotton  itself ;  and  though  their  delivery 
was  procured  by  fraud  on  the  part  of  the  vendor,  having  made 
the  settlement  with  the  preconceived  intent  to  intercept  the  pay- 
ment of  the  bank  check  given  for  the  balance  found  against  him, 
this  fraud  would  not  affect  the  title  of  a  subsequent  assignee  for 
valuable  consideration  without  notice.     lb.  10. 

3.  Same;  estoppel  en  pais. — As  between  the  original  purchaser  of  the 

cotton  and  the  bona  fide  holder  of  the  warehouse  receipts,  in  such 
case,  the  doctrine  of  estoppel  applies,  on  the  principle  that,  when 
one  of  two  innocent  persons  must  suffer  by  the  fraud  of  a  third 
person,  the  loss  must  fall  on  him  who,  by  the  trust  and  confidence 
reposed  in  the  deceiver,  enabled  him  to  perpetrate  the  fraud. 
lb.  10. 

4.  Consideration  of  assigned  contract. — In  an  action  by  the  assignee  or 

transferree  of  a  claim  for  work  or  labor  done,  the  assignment  not 
being  denied  by  special  plea,  evidence  in  relation  to  the  consider- 
ation thereof  is  not  adrfiissible.     Wood  v.  Brewer  &  Brewer,  570. 

ATTACHMENT. 

1.  Affidavit  for  attachment;  when  made. — An  attachment,  when  issued 

without  the  necessary  statutory  afRda\'it  (Code,  §§  3255,  3257), 
may  be  abated  on  plea ;  and  the  affidavit,  though  it  may  be  made 
before,  or  at  the  time  the  writ  is  issued,  can  not  be  supplied  after- 
wards.    Wright  v.  Smith,  545. 

2.  Same;  before  whom  made. — An  affidavit  for  an  attachment  may  be 

made  before  any  officer  authorized  by  law  to  administer  oaths,  and 
it  is  not  necessary  that  it  should  be  made  before  the  officer  by 
whom  the  writ  is  issued,  though  that  is  the  general  practice,  lb. 
545. 

3.  Amendment  of  affidavit. — An  affidavit  for  an  attachment,   which 

states  that  the  defendants  ''are  or  will  6e  justly  indebted,"  &c., 
may  be  amended  by  striking  out  the  words  "oricUl  be."  Tommey, 
Gregg  <&  Beck  v.  Gamble  &  Son,  469. 

4.  Sufficiency  of  affidavit,  and  how  objected  to. — When  an  attachment  is 

sued  out  by  an  agricultural  laborer,  for  hire  and  wages  due  for 
labor  and  services  rendered  in  and  about  the  cultivation  of  crops 
(Code,  §  3482),  the  failure  to  state  in  the  affidavit  that  the  labor 
was  performed  under  a  contract,  if  it  be  a  material  defect,  is  only 
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matter  for  a  plea  in  abatement,  and  is  not  available  on  error. 
Johnston  &  Seats  v.  Hannah,  121. 

5.  Levy  of  attachment  on  property  not  subject. — If  such  attachment  is 

levied  on  property  which  is  not  a  part  of  the  crop  subject  to  it,  a 
motion  to  dissolve  it  on  that  account  is  the  proper  remedy,  and 
the  question  can  not  be  raised  for  the  first  time  on  error.     lb.  127. 

6.  Replevy  of  attached  property ,  by  stranger. — When  personal  property, 

on  which  an  attachment  has  been  levied,  is  replevied  by  a 
stranger  in  the  absence  of  the  defendant,  as  authorized  by  the 
statute  (Code,  §  3289),  he  is  presumed  to  act  for  the  benefit  of  the 
defendant,  and  must  deliver  the  property  to  him  on  demand,  or 
return  it  to  the  sheriff;  and  he  can  not,  while  holding  the  property 
under  the  bond,  deny  the  title  of  the  defendant,  or  assert  title  in 
himself.     Rhodes  &  Broadfoot  v.  Smith,  174- 

7.  Claim  of  attached  property,  by  .stranger. — A  stranger  may  interpose 

a  claim  to  property  on  which  an  attachment  has  been  levied, 
before  it  has  been  replevied  by  the  defendant,  on  making  affidavit, 
and  giving  bond  conditioned  as  prescribed  by  the  statute  (Code, 
^  3290,  3341) ;  but,  in  this  case,  he  does  not  act  for  the  benefit  of 
the  defendant,  and  can  not  be  required,  in  any  event,  to  restore 
the  property  to  him ;  nor  can  he  discharge  himself  from  liability 
on  his  bond,  by  returning  it  to  the  sheriff,  without  the  assent  of 
the  plaintiff  in  attachment.     lb.  174. 

ATTORNEY  AT  LAW. 

1.  Lien  on  moneys  collected. — An  attorney  has  a  lien  on  moneys  col- 

lected under  a  judgment  which  he  has  recovered  for  his  client,  for 
his  reasonable  fees  for  services  rendered  by  him  in  the  cause ;  and 
he  is  also  protected  in  the  payment,  out  of  the  funds  collected  by 
him,  of  like  reasonable  fees  to  associate  counsel  in  the  cause  em- 
ployed by  the  client.     Jackson  v.  Clapton,  29. 

2.  Employment  of  attorney. — To  support  his  claim  to  compensation  for 

professional  services,  an  attorney  may  prove  either  his  original 
employment  by  the  client,  or  the  performance  of  services  with 
the  knowledge  of  the  client,  and  the  recognition  of  the  relation  by 
the  client  during  the  progress  of  the  cause.     Ih.  29. 

3.  Liability  of  attorney  for  negligence;  damages.— An  attorney  is  held 

to  the  exercise  of  reasonable  diligence  and  skill  in  the  particular 
case  in  which  he  is  employed,  and  is  liable  for  ordinary  neglect  in 
the  discharge  of  his  professional  services;  but,  in  an  action 
against  him  by  his  client,  involving  fees  retained  out  of  moneys 
collected  under  a  judgment  recovered  for  his  client,  the  latter  can 
not  be  allowed  to  prove,  as  an  element  of  damages,  a  continuance 
of  the  cause  on  account  of  an  amendment  of  the  complaint,  and  a 
consequent  loss  of  interest  by  the  failure  to  get  a  judgment  at  that 
term,  when  "it  does  not  appear  that  this  was  attributable  to  any 
negligence  on  the  part  of  the  attorney, — to  say  nothing  of  the 
remote  and  speculative  nature  of  a  claim  for  damages  based  on 
such  a  contingency."     lb.  29. 

4.  Employment  of  attorney  by  county,  and  payment  of  compensation. — 

The  county  being  a  body  corporate,  with  the  capacity  to  sue  and 
be  sued  (Code,  f  815),  it  necessarily  has  the  power  to  employ 
counsel ;  and  the  compensation  of  counsel  so  emjiloyed  is  a  proper 
charge  against  the  county.  Jack  v.  Moore,  184- 
6.  Appearance  by  attorney. — An  appearance  by  attorney,  not  shown  by 
a  proper  entry  to  be  limited  or  special,  must  be  taken  as  a  gen- 
eral appearance;  and  the  authority  of  the  attorney  to  appe^ar 
being  admitted,  the  defendant  can  not  obtain  equitable  relief 
against  the  judgment,  on  the  ground  that  the  appearance  was  only 
(39) 
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for  the  purpose  of  obtaining  a  continuance  of  the  cause :  in  such 
case,  the  record  is  conclusive.     Collier  v.  Folk,  223. 

6.  Same;    verbal  agreement   for    continuance. — A    verbal    agreement 

between  the  parties  or  their  attorneys,  for  the  continuance  of  a 
pending  cause,  being  forbidden  by  the  rules  of  practice  (Rule  No. 
14,  Code,  160),  can  not  be  made  the  foundation  of  equitable  relief 
against  a  judgment  rendered  in  violation  of  its  terms.    Ih.  223. 

7.  Duty  as  to  filing  claims  against  insolvent  estate. — It  is  not  the  duty  of 

an  attorney,  having  a  claim  for  collection,  to  file  it  as  a  claim 
against  the  estate  of  the  debtor,  afterwards  declared  insolvent. 
Moore  v.  Winston's  Adm'r,  296. 

BAIL. 

1.  Competency  as  juror. — A  person  who  is  bail  for  the  defendant's 
appearance  to  answer  the  charge  against  him,  is  not  competent 
to  serve  as  a  juror  on  his  trial.     Brazleton  v.  State,  97. 

BAILMENT. 
1.  Commission-merchant;  liability  for  interest. — A  factor,  or  commis- 
sion-merchant, having  in  his  hands  moneys  arising  from  the  sale 
of  his  principal's  cotton,  is  liable  for  interest  on  the  balance  due, 
after  demand  made  by  the  principal  or  his  personal  representa- 
tive ;  but  not  until  demand  made,  if  he  has  promptly  rendered  an 
account  of  sales,  unless  a  special  usage  of  trade  is  shown,  or  a 
failure  to  remit  according  to  instructions.  ( Williams  v.  McCon- 
nico,  44  Ala.  627,  explained  and  limited.)  Tyree  v.  Parham's 
Executor,  424- 
See  Common  Carrier  ;  Railroads. 

BANKRUPTCY. 

1.  When  assignee  is  necessary  party  to  bill. — When  the  purchaser  of 

lands  has  become  a  bankrupt,"  before  bill  filed  to  subject  the  lands 
to  the  vendor's  lien  for  the  unpaid  purchase-money,  his  assignee 
in  bankruptcy  is  a  necessary  party  to  the  bill.  McDonald  v.  Mc- 
Mahon's  Adm'r,  115. 

2.  When  assignee  may  sue,  without  proof  of  debts. — When  an  assignee 

in  bankruptcy  files  a  bill  in  equity  to  set  aside,  on  the  ground  of 
fraud,  conveyances  of  his  property  by  the  bankrupt,  it  is  not  nec- 
essary for  him  to  show  that  debts  have  been  proved  against  the 
bankrupt's  estate ;  though,  if  it  were  afiirmatively  shown  that 
there  were  no  debts  proved  or  provable,  "  that  would,  possibly, 
be  an  answer  to  the  suit."     Donegan  v.  Davis,  362. 

3.  Effect  on  execution  liens. — Under  the  provisions  of  the  late  bank- 

rupt law,  all  existing  valid  liens  on  the  bankrupt's  property  were 
preserved  and  continued  in  force,  and  the  assignee  took  the  pro- 
perty subject  to  them  ;  and  where  there  was,  at  the  time  of  the 
bankruptcy,  an  execution  lien  of  force,  it  was  not  lost  by  the  fail- 
ure to  issue  an  alias  returnable  to  the  next  term,  but  might  be 
enforced,  notwithstanding  the  bankruptcy,  by  process  from  the 
court  in  which  the  judgment  was  rendered,  unless,  by  proceed- 
ings on  the  part  of  either  the  assignee  or  the  creditor,  the  deter- 
mination of  the  questions  involved  was  removed  into  the  court  of 
bankruptcy.     Brown  v.  Newman,  275. 

4.  Same;  levy  on  lands,  and  sale  under  execution,  after  death  of  defend- 

ant.— The  authority  of  the  sherifi"  to  levy  on  and  sell  lands  under 
execution,  after  the  death  of  the  defendant  in  the  writ,  is  purely 
statutory  (Code,  §§  2633,  3213) ;  if  no  execution  is  in  "his  hands 
at  the  time  of  the  defendant's  death,  and  none  is  issued  for  sev- 
eral terms  afterwards,  a  sale  under  an  alias  or  pluries,  subse- 
quently issued,  confers  no  title  on  the  purchaser ;  and  the  inter- 
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vening  bankruptcy  of  the  defendant,  occurring  a  few  days  after  the 
return  of  the  original  execution  without  a  levy,  and  more  than  a 
year  before  his  death,  does  not  affect  this  principle.    76.  275. 

BILL  OF  EXCEPTIONS. 

1.  Alteration  of. — A  bill  of  exceptions,  when  signed  by  the  presiding 

judge,  becomes  a  part  of  the  record,  and  the  judge  has  no  |power 
to  alter  or  add  to  it  after  the  adjournment  of  the  term.  Dudley  v. 
Chilton  County,  593, 

2.  Construction. — Whatever  of  doubt  or  obscurity  there  may  be  in 

the  bill  of  exceptions,  is  resolved  against  the  party  excepting,  and 
in  favor  of  the  ruling  of  the  court  below.  lb.  593. 
'  3.  Contents. — The  couit  "  takes  occasion  again  to  condemn  the  prac- 
tice, so  often  indulged,  of  incorporating  redundant  and  superflu- 
ous matter  in  bills  of  exceptions,  thus  rendering  the  record 
confused  and  unnecessarily  voluminous."  The  pleadings,  and 
rulings  of  the  court  thereon,  are  a  part  of  the  record  proper,  and 
should  not  be  set  out  in  the  bill  of  exceptions ;  nor  should  the 
general  charge  of  the  court  be  set  out,  when  not  excepted  to ;  nor 
should  the  cumulative  testimony  of  several  witnesses,  when  sub- 
stantially the  same,  be  stated  at  length.  Tyree  v.  Parham's 
Executor,  434- 

4.  Motion  to  suppress.— A  bill  of  exceptions,  duly  signed  by  the  pre- 

siding judge,  will  not  be  suppressed,  or  struck  from  the  record  on 
motion,  because  it  is  therein  stated  that,  before  the  signing  and 
sealing  thereof,  one  of  the  defendant's  attorneys,  to  whom  it  was 
submitted  for  examination,  "objected  to  the  signing  and  sealing 
of  the  same,  because  it  was  not  also  submitted  to  the  defendant's 
other  attorneys' ' ;  and  that  the  presiding  judge, '  'in  overruling  said 
objection,  and  signing  and  sealing  said  bill  of  exceptions,  does  so 
without  prejudice  to  the  right  of  defendant's  attorneys  to  urge 
such  objection  in  the  appellate  court."     Ryan  v.  Kilpatrick,  332. 

5.  Exception  to  charges  given. — An  exception  in  these  words,  "To  the 

1st,  2d  and  3d  charges,  above  given  by  the  court,  the  '  defendants 
then  and  there  excepted, "  is  a  general  exception  to  all  the  charges, 
and  not  a  specific  exception  to  each  charge  separately ;  and  if  any 
one  of  the  charges  is  correct,  or  is  too  favorable  to  the  party  ex- 
cepting, the  exception  can  not  prevail.  Kilpatrick  v.  Pickens 
County,  422. 

6.  E.vception    to   refusal  of   charges   asked. — An  exception  in  these 

words,  "Defendants  asked  the  following  charges  in  writing,  which 
were  refused,  and  defendants  then  and  there  excepted,"  is  a 
general  exception  to  the  refusal  of  all  the  charges  collectively,  and 
not  to  the  refusal  of  each  charge  separately;  and  if  any  one  of 
the  charges  asserts  an  incorrect  legal  principle,  the  exception 
can  not  avail.     lb.  422. 

7.  Exception  to  ruling  induced  by  objection  of  party  excepting .-^ An 

exception  can  not  be  based  on  a  ruling  or  action  of  the  court  in- 
duced by  the  objection  of  the  party  himself.  Thus,  where  the 
prosecuting  attorney  challenged  a  juror  who  had  taken  his  seat 
in  the  jury-box,  and,  on  objection  being  made  by  the  defendant, 
the  challenge  was  withdrawn,  and  the  juror  directed  to  take  his 
seat  again,  this  action  is  not  matter  of  exception  on  the  part  of 
the  defendant.     Leonard  v.  State,  4&1- 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Presentment,  or  demand  of  payment. — When  a  negotiable  promis- 
sory note  is  made  payable  at  a  particular  place,  the  primary  duty 
of  the  maker  is  to  make  payment  at  the  time  and  place  appointed, 
though  the  note  may  have  been  transferred  or  assigned  by  the 


612  INDEX. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES— Co»«tnwe(f. 

payee ;  and  the  failure  or  laches  of  the  holder  in  making  pre- 
sentmeht,  or  demanding  payment,  does  not  relieve  the  maker 
from  liability,  unless  continued  until  a  recovery  is  barred  by  the 
statute  of  limitations.    Contierly  &  Co.  v.  P.  &  M.  Insurance  Co.,4S2. 

2.  Presentment  for  payment;    when  necessary,  and  effect  of  failure. 

When  a  negotiable  promissory  note  is  made  payable  at  a  partic- 
ular place,  presentment  at  that  place,  on  the  day  of  maturity,  is 
not  necessary  to  fix  the  liability  of  the  maker ;  but,  if  he  was 
there  in  readiness  to  pay,  or  had  deposited  funds  there  to  meet  it, 
and  loss  ensued  to  him  from  the  failure  to  present  it,  this  might 
be  matter  of  defense.     Ih.  ^32. 

3.  Accommadation  paper ;  notice  of  non-payment   to  maker. — 'When   a 

negotiable  promissory  note  is  made  for  the  accommodation  of  the 
payee,  without  any  consideration  moving'  from  him  to  the  maker, 
if  that  fact  casts  on  the  holder  the  duty  of  giving  notice  of  non- 
payment to  the  maker,  it  must  be  shown  that  he  knew  the  fact 
at  the  time  of  the  maturity  of  the  note.    lb.  433. 

4.  Same;  liabiUty  of  maker. — When  a  negotiable  note  is  made  for  the 

accommodation  of  the  payee,  and  is  left  with  him,  to  be  used 
in  the  general  transaction  of  his  business,  it  has  no  vitality 
while  it  remains  in  his  possession ;  but,  when  negotiated  by  him, 
it  stands  on  an  equality  with  other  commercial  paper,  and  the 
maker  is  bound  primarily  and  unconditionally  for  its  payment. 
lb.  432. 

5.  Same. — If  such  note  was  not  made  for  any  special  purpose,  and 

there  was  no  restriction  on  its  use  by  the  payee,  the  title  and 
rights  of  the  holder,  as  against  the  maker,  would  not  be  affected 
by  the  fact  that  he  acquired  it  from  the  payee  after  maturity,  and 
with  knowledge  of  the  relation  existing  between  the  payee  and 
the  maker.  lb.  432. 
6*  Negotiable  paper ;  transfer  as  collateral  security . — The  rule  has  been 
long  settled — ■"  so  lorlg  that  it  can  not  be  departed  from  without 
disturbing  transactions  it  may  have  influenced" — that  a  holder  of 
negotiable  paper  as  collateral  security  for  a  pre-existing  debt  is 
not  a  bona  fide  holder  for  value,  nor  entitled  to  protection  against 
equities  and  defenses  existing  between  prior  parties,  of  which  he 
had  no  notice.     lb.  432. 

7.  Same;  rights  of  holder. — The  holder  of  negotiable  paper,  acquiring 

it  before  maturity,  in  the  ordinary  course  of  business,  is  presumed 
to  have  acquired  it  for  a  valuable  consideration;  but,  when  ille- 
gality, want  or  failure  of  consideration,  or  bad  faith  in  giving  it 
circulation  is  shown,  the  holder  must  prove  that  he  acquired  it 
before  maturity,  and  for  a  valuable  consideration — that  is,  by  the 
payment  of  money,  or  other  thing  of  value,  or  by  the  postpone- 
ment or  surrender  of  some  legal  right,  or  by  changing  his  position 
in  some  respect  for  the  worse.     lb.  43'2. 

8.  Consideration  of  note ;  burden  of  proof. — In  an  action  on  a  prom- 

issory note,  purporting  to  be  given  for  professional  services  ren- 
dered by  the  payee,  as  an  attorney,  in  a  suit  in  which  the  maker 
was  one  of  the  sureties  for  the  principal  debtor ;  the  suit  being 
brought  in  the  name  of  the  other  surety  as  assignee,  and  the  ex- 
ecution of  the  note  being  admitted ;  the  onus  is  on  the  defendant, 
pleading  a  want  of  consideration,  to  prove  that,  on  a  disagree- 
ment between  the  attorney  and  the  principal  debtor,  as  to  the 
amount  of  the  fee,  the  matter  was  referred  to  arbitration,  and 
that  the  amount  awarded  had  been  paid  by  the  principal.  Ed- 
wards V.  Logan,  506. 

9.  Same. — But,  these  facts  having  been  shown  by  the  defendant,  the 

onus  is  shifted  to  the  plaintiff,  to  prove  that  the  defendant  exe- 
cuted the  note  with  full  knowledge  of  tlie  arbitration ,  and  that  the 
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liability  of  the  sureties  was  not  embraced  in  the  arbitration. 
lb.  506. 
10.  Proof  of  failure  of  consideration. — A  recovery  can  not  be  had  on  a 
note,  when  part  of  the  consideration  was  the  price  of  guano  im- 
ported and  sold  in  this  State,  while  the  law  was  of  force  requiring 
fertilizers  to  be  inspected,  without  a  compliance  with  the  requi- 
sitions of  that  law  afe  to  inspection,  branding,  &c. ;  but,  if  any 
part  of  the  guano  was  sold  after  the  repeal  of  that  law,  a  recovery 
may  be  had,  pro  tanto,  under  the  common  counts.  Pacific  Guano 
Co.  V.  Mullen,  582. 

BONDS. 

1.  Delivery  of  bond  by  surety,  as  escrow;  waiver  and  estoppel. — The 

surety  on  a  bond,  when  sued,  may,  under  a  special  plea  of  non  est 
factum,  show  that  he  signed  it,  and  left  it  with  his  principal  as 
an  escrow,  to  be  delivered  only  on  the  express  condition  that 
other  named  persons  should  also  sign  it  as  sureties,  and  that  it 
was  delivered  in  violation  of  this  condition ;  but,  in  such  case,  if 
the  surety,  knowing  that  the  bond  has  been  delivered,  or  being 
chargeable  with  notice  of  its  delivery,  suffers  the  principal  to  act 
under  it  without  objection,  this  amounts  to  a  waiver  of  the  condi- 
tion, and  estops  him  from  setting  it  up  in  avoidance  of  his  liability, 
Wright  v.  Lang,  389. 

2.  Presumption  and  burden  of  proof,  as  to  delivery  of  bond. — The  pos- 

session of  an  executor's  official  bond  by  the  probate  judge  to 
whom  it  is  payable,  and  his  approval  of  it,  raise  the  presumption 
that  it  was  properly  delivered  to  him,  and  the  onus  of  rebutting 
this  presumption  is  cast  on  the  partv  who  denies  the  validity  of 
"the  bond.  lb.  389. 
8.  Execution  of  bond. — To  bind  parties  as  obligors,  when  their  names 
are  signed  to  the  bond,  it  is  not  necessary  that  they  should  also 
appear  in  the  body  thereof.     Grimmet  v.  Henderson's  Adm'r,  521. 

4.  Liability  of  sureties  on  executor's  bond  for  unsatisfied  judgment  against 

principal. — A  judgment  against  an  executor  in  his  official  capacity, 
and  an  execution  thereon  duly  returned  "No  property  found," 
conclusively  establish  a  devastavit;  and  the  sureties,  when  sued 
on  their  bond,  are  estopped  from  asserting  anything  to  the  con- 
trary,    lb.  521. 

5.  Official  bonds;  liability  of  sureties. — The  sureties  on  an  official  bond, 

conditioned  as  prescribed  by  statute  (Code,  §§  163,  179),  are 
bound  for  the  default  of  their  principal  in  the  discharge  of  new 
duties  imposed  upon  him  by  law  subsequent  to  the  execution  of 
the  bond ;  but  the  liability  is  limited  to  duties  enjoined,  imposed, 
or  sanctioned  by  law — that  is,  official  duties — and  does  not  extend 
to  private  acts,  not  within  the  line  of  official  duty  and  authority, 
and  not  under  color  of  office.     McKee  v.  Griffin,  211. 

6.  Offi,cial  bond  of  register  in  chancery;  liability  of  sureties. — The  sure- 

ties on  the  official  bond  of  a  register  in  chancery,  executed  in 
1857,  and  conditioned  as  prescribed  by  law,  are  not  liable  for  the 
default  of  their  principal,  as  to  moneys  paid  to  him  while  acting 
in  the  capacity  of  probate  judge,  when  there  was  no  law  of  force 
at  the  time  the  payment  was  made,  authorizing  such  payment  to 
be  made  to  the  probate  judge ;  and  the  subsequent  passage  of  a 
law  authorizing  such  payments  could  not  retroact  upon  an 
unauthorized  payment  already  made,  nor  render  the  sureties 
liable  for  a  default  in  reference  to  it.     lb.  211. 

7.  Bonds,  statutory  and  common-law;  validity  of. — When  a  bond  is 

extorted  from  a  party  by  a  public  officer,  without  legal  authority, 
and  as  a  condition  to  the  allowance  of  rights  or  privileges  to  which 
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the  party  is  entitled  without  hond,  it  is  absolutely  void ;  but, 
when  a  bond  is  ej^ecuted  voluntarily  by  a  party,  and  is  supported 
by  a  sufficient  consideration,  and  is  not  violative  of  any  statutory 
provision,  or  principle  of  public  policy,  though  no  statute  required 
or  authorized  it,  it  will  be  upheld  as  a  valid  common-law  obliga- 
tion.    Jenkins  v.  Lockard's  Adm'r,  377. 

8.  Forthcoming  bond,  for  trial  of  right  of  property  levied  on. — Under  the 

statute  approved  February  19,  1867  (Rev.  Code,  §  8016),  a  claim- 
ant of  property,  on  which  an  execution  was  levied,  was  relieved 
from  giving  "sufficient  surety"  on  his  bond,  but  was  not  prohib- 
ited from  giving  sureties ;  and  if  he  voluntarily  executed  a  bond 
with  sureties,  without  any  compulsion  on  the  part  of  the  sheriff, 
and  the  property  was  thereupon  delivered  to  him,  such  bond  is 
supported  by  a  sufficient  consideration,  and  is  valid  as  a  common- 
law  obligation,     lb.  377. 

9.  Same;  payment  of  judgment  by  surety,  and  right  to  contribution. — 

Such  bond  not  being  a  statutory  bond,  no  execution  could  properly 
be  issued  on  it,  when  forfeited,  against  the  sureties ;  yet,  on  the 
rendition  of  judgment  against  the  principal,  default  being  made 
in  the  delivery  of  the  property  according  to  the  condition  of  the 
bond,  one  surety  may  voluntarily  pay  the  judgment,  and  recover 
contribution  from  his  co-surety ;  and  the  fact  that  he  paid  the 
money  under  an  execution,  which  would  have  been  quashed  on 
motion,  does  not  affect  his  right  to  contribution,     lb.  377. 

10.  Appeal  bond;  liability  of  sureties,  on  death  of  principal  and  insolvency 

of  his  estate. — On  an  appeal  from  a  justice's  judgment,  the  appel- 
lant having  died  before  the  trial,  his  administrator  pleaded  the 
insolvency  of  his  estate ;  and  the  issue  being  found  in  his  favor, 
the  judgment  was  thereupon  certified  to  the  Probate  Court,  as  a 
claim  against  the  estate,  and  was  paid  its  pro  rata  share  of  the 
assets.  Held,  that  the  sureties  on  the  appeal  bond  were  liable 
for  the  residue  of  the  judgment.  (Overruling  Lunsford  v.  Baskins, 
6  Ala.  512.)     Phillips,  Burtoff  &  Co.  v.  Wade,  53. 

11.  Summary  execution  on  forfeited  bond. — Whether  the  attached  prop- 

erty is  replevied  by  a  stranger,  or  a  -claim  interposed  in  his  own 
name,  and  bond  given  for  a  trial  of  the  right  of  property — in 
either  case,  if  the  condition  of  the  bond  is  broken  (Code,  §  3291), 
and  it  is  returned  forfeited,  it  has  the  force  and  effect  of  a  judg- 
ment, on  which  an  execution  may  be  issued  against  all  the 
obligors.     Rhodes  &  Broadfoot  v.  Smith,  IT-lf. 

12.  Waiver  of  defects  in  claim  bond. — When  a  claim  is  interposed  to 

property  on  which  an  attachment  has  been  levied,  the  bond 
required  by  the  statute  being  intended  for  the  benefit  of  the 
plaintiff,  he  may  waive  any  defects  or  irregularities  therein  ;  and 
the  failure  to  object,  at  some  proper  stage  of  the  proceedings,  to 
any  defect  or  irregularity  which  might  be  cured  by  amendment, 
is  a  waiver  of  it.    lb.  17'4. 

13.  Same. — In  this  case,  the  bond  executed  by  the  claimant  being  in 

form  and  substance  a  replevy  bond,  but  accepted  and  treated, 
without  objection,  as  a  regular  claim  bond ;  and  a  trial  of  the  right 
of  property,  as  if  regularly  instituted,  having  been  conducted  and 
carried  on  for  eight  years,  during  which  there  was  a  mistrial  of 
the  cause ;  held,  that  the  defects  in  the  bond  were  waived,  and 
the  plaintiff  could  not  then  have  the  claim  suit  struck  from  the 
docket,  and  the  bond  returned  forfeited  as  an  ordinary  replevy 
bond.     lb.  174- 

14.  Bond  of  indemnity;  liability  of  makers  for  damages. — The  makers  of 

a  bond  of  indemnity,  given  to  induce  the  sheriff  to  levy  on  goods 
in  the  possession  of  a  person  who  is  not  a  party  to  the  process, 
may  be  held  liable  in  trespass  for  compensatory  damages,  on  the 


INDEX.  615 

BO^BS,— Continued. 

ground  that  they  were  co-trespassers  with  the  sheriff  in  the 
wrongful  act;  but,  when  the  evidence  does  not  show  that  they 
authorized  the  sheriff  to  execute  the  process  wantonly,  recklessly, 
or  with  circumstances  of  aggravation,  and  such  authority  can  not 
be  implir\l,  they  are  not  liable  for  exemplary  damages,  unless 
such  acts  ))n  the  part  of  the  officer  were  probably  consequent  on 
the  making  of  the  levy,  or  were  ratified  by  them.  Lienkauf  cfe 
Strauss  v.  Morris,  406. 
15.  Bond  of  tax-collector;  to  whom  payable,  and  who  may  sue  on  it. — The 
official  bond  of  a  tax-collector  is  properly  made  payable  to  the 
State  (Code,  §  163) ;  and  an  action  thereon  may  be  maintained  by 
the  county,  as  the  person  injured  or  aggrieved  (lb.  §  2917),  on 
account  of  the  failure  to  pay  over  or  account  for  moneys  collected 
as  county  taxes.     Dudley  v.  Chilton  County,  593. 

BUEGLAEY.     See  Criminal  Law,  1. 

CHANCEEY. 

I.     Jurisdiction,  and  General  Principles. 

1.  Removal  of  cloud  on  title  to  land ;  when  purchaser  at  sheriff  ^s  sale  can 

not  ask. — A  purchaser  of  lands  at  sheriff 's  sale,  under  execution 
against  the  holder  of  the  legal  title,  has  a  complete  and  adequate 
remedy  by  action  at  law ;  and  therefore  can  not,  before  recovering 
the  possession  by  action  at  law,  maintain  a  bill  in  equity  to  set 
aside,  on  the  ground  of  fraud,  and  as  clouds  on  his  title,  convey- 
ances effected  by  the  debtor  in  favor  of  his  wife.  (Somerville, 
J.,  dissenting.)     Smith's  Executor  v.  Cochrell,  64. 

2.  Equitable  relief  to  creditor,   against  fraudulent  conveyances  by  de- 

ceased debtor. — A  judgment  creditor  may  maintain  a  bill  in  equity, 
against  the  wife  and  children  of  his  deceased  debtor,  to  set  aside 
conveyances  fraudulently  effected  by  the  debtor  in  his  life-time 
(Code,  §§  3882,  3886) ;  and  he  may  have  this  relief  under  the  gen- 
eral prayer,  although  his  bill  may  be  wanting  in  equity  under  the 
special  prayer,  asking  to  have  the  deeds  set  aside  as  clouds  on  his 
legal  title  before  recovering  the  possession  at  law.    lb.  64. 

3.  When  creditor  by  simple  contract  may  come  into  equity. — A  creditor 

by  simple  contract  is  not  required  to  reduce  his  debt  to  judgment, 
before  resorting  to  equity  to  reach  and  subject  property  fraudu- 
lently conveyed  by  his  deceased  debtor,  when  there  is  a  deficiency 
of  assets  in  the  hands  of  the  personal  representative.  Jenkins  v. 
Lockard's  Adm'r,  377 ;  also,  Houston  v.  Blackman,  559. 

4.  Theory  of  such  bill;   defense;  parties. — The  theory  of  such  a  bill  is, 

that  the  fraudulent  grantee  is  chargeable  as  an  executor  de  son 
tort;  and  being  so  chargeable,  he  may  make  any  defense  that 
might  be  made  by  a  rightful  personal  representative,  or  by  the 
debtor  himself  while  living ;  but  no  decree  can  be  rendered  which 
will  affect  the  rightful  personal  representative,  and  he  is  not  a 
necessary  party  to  the  bill,  though  he  may  be  made  a  party. 
Houston  V.  Blackman,  559. 

5.  Contracts  between  husband  and  wife. — The  statutory  prohibition  of 

contracts  between  husband  and  wife,  "for  the  sale  of  any  prop- 
erty" (Code,  §  2709),  can  not  be  construed  to  prevent  the  husband 
from  executing,  or  the  wife  from  accepting,  a  conveyance  of  prop- 
erty in  restitution  of  moneys  belonging  to  her,  Avhich  he  has  re- 
ceived and  appropriated  to  his  own  use;  a  court  of  equitv  will 
compel  such  restitution,  and  will  sanction  it  when  made  volunta- 
rily. Goodlett  V.  Hansell,  151, 
.  6.  Same ;  voluntary  partition,  when  equity  woidd  en/orce. -^Notwith- 
standing the  statutory  provision  that '  'husband  and  wife  can  not 
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contract  with  each  other  for  the  sale  of  any  property"  (Code, 
$  2709) ,  and  although  a  court  of  equity  scans  with  a  watchful  and 
jealous  eye  all  transactions  between  them ;  yet,  as  between  them, 
the  general  principle  will  be  applied,  that  where  parties  have 
voluntarily  done  what  the  court  would  compel  them  to  do,  the 
transaction  will  be  sustained ;  as  where  they  make  voluntary  par- 
tition, executing  mutual  conveyances,  of  land  partly  paid  for  by 
each,  the  legal  title  being  taken  in  the  name  of  the  wife  alone. 
Harden  v.  Darwin  &  Pulley,  55. 

7,  Contract  between  administrator  and  distributee,  transferring  interest  in 

estate. — A  contract  between  an  administrator  and  one  of  the  dis- 
tributees of  the  estate,  by  which  the  latter's  entire  interest  in  the 
estate  is  transferred  and  assigned  to  the  administrator,  like  con- 
tracts between  other  persons  occupying  fiduciary  relations  towards 
each  other,  is  viewed  with  jealousy  and  suspicion  by  a  court  of 
equity,  and  is  liable  to  be  set  aside,  on  the  seasonable  application 
of  the  distributee,  unless  shown  to  be  founded  on  adequate  con- 
sideration, and  to  be  free  from  fraud,  concealment,  undue  ad- 
vantage, or  violation  of  duty  on  the  part  of  the  administrator ; 
but,  these  facts  being  affirmatively  proved,  as  in  this  case,  the 
validity  and  obligation  of  the  contract  are  the  same  as  if  no  fidu- 
ciary relation  existed  between  the  parties.   Williams  v.  Powell,  20. 

8,  Guardian  and  ward ;  equitable  relief  against  settlement ;  burden  of 

proof ;  laches. — When  a  guardian  makes  a  settlement  with  his 
ward  shortly  after  the  latter  has  attained  his  majority,  or  procures 
from  him  a  receipt  in  satisfaction  of  a  decree  rendered  on  final 
settlement  of  his  accounts,  he  takes  upon  himself  the  onus  of 
proving  that  he  fully  communicated  every  fact  within  his  knowl- 
edge calculated  to  influence  the  conduct  of  the  ward,  and  obtained 
nothing  from  him  without  his  free  consent,  given  with  full  knowl- 
edge of  all  facts  bearing  on  his  rights.  But,  when  the  ward  seeks 
in  equity  to  set  aside  and  avoid  such  settlement,  or  a  receipt  and 
discharge  given  by  him  to  his  guardian  shortly  after  attaining  his 
majority,  he  must  act  with  diligence,  or  give  a  satisfactory  excuse 
for  any  delay  in  asserting  his  rights.  In  this  case,  the  bill  being 
filed  after  the  death  of  the  guardian,  and  nearly  ten  years  after 
the  settlement ;  it  appearing  that  the  parties  lived  near  each  other, 
maintained  intimate  relations,  and  had  frequent  business  trans- 
actions with  each  other,  up  to  the  death  of  the  guardian  ;  no  com- 
plaint of  the  settlement  being  made  during  the  life  of  the  guardian, 
and  no  satisfactory  reason  for  the  delay  being  alleged  or  proved ; 
it  was  held,  that  the  delay  was  fatal  to  the  bill,  even  if  the  case 
made  by  the  bill  were  fully  proved.     Jackson  v.  Harris,  565. 

■  9.  Decedent's  estate ;  removal  of  settlement  or  proceeding  into  equity. 
The  settlement  of  a  decedent's  estate,  or  other  proceeding  con- 
nected with  the  administration,  can  not  be  removed  into  the 
Chancery  Court  by  a  distributee,  or  other  party  beneficially  inter- 
ested, after  the  jurisdiction  of  the  Probate  Court  has  attached,  un- 
less it  is  shown  that  some  question  of  equitable  cognizance  is  in- 
volved which  the  Probate  Court  is  incompetent  to  determine ;  and 
it  can  not  be  removed  into  the  Chancery  Court  by  the  personal 
representative,  in  any  case,  or  at  any  time,  without  the  assign- 
ment of  some  special  equitable  reason.     Newsom  v.  Thornton,  311. 

10.  Legacy;  proceedings  to  recover,  and  defenses  by  executor. — An  execu- 
tor can  not  enjoin  proceedings  in  the  Probate  Court  for  the  re- 
covery of  a  pecuniary  legacy,  on  the  ground  that  he  made  a  tender 
of  the'  money  to  the  legatee,  who  refused  to  receive  it,  and  that  he 
was  afterwards  robbed,  without  negligence  or  other  fault  on  his 
part,  of  the  identical  money  tendered,  which  he  had  kept  separate 
{ind  apart :  these  defenses,  if  valid,  involve  simple  questions  of 
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facts,  which  the  Probate  Court  is  competent  to  determine. 
lb.  311. 

11.  Insolvent  estates ;  removal  of  settlement  into   equity. — In  the  settle- 

ment of  insolvent  estates,  cases  may  arise  in  which  the  Probate 
Court,  by  reason  of  the  want  of  equitable  jurisdiction,  can  not  ad- 
minister adequate  relief ;  but  it  requires  a  clear  and  strong  case 
to  justify  the  transfer  of  such  settlement  into  the  Chancery  Court. 
Moore  v.  Winston's  A  dm' r,  296. 

12.  Same  ;  equitable  relief  against  allowance  of  claim  not  objected  to. — No 

objection  having  been  filed,  within  the  prescribed  period,  to  the 
allowance  of  a  claim  duly  filed,  if  the  administrator  afterwards 
asks  equitable  relief  against  its  allowance,  he  must  show  a  state 
of  facts  which  would  entitle  him  to  relief  against  a  judgment  at 
law ;  that  is,  he  must  show  fraud  by  the  creditor,  mistake,  or  ac- 
cident, and  must  negative  negligence  on  his  own  part.     76.  296. 

13.  Same.^kn  administrator  having  placed   in  an  attorney's  hands, 

for  collection,  settlement,  or  compromise,  certain  notes  given  for 
the  purchase-money  of  lands,  and  constituting  a  lien  on  the 
lands,  though  the  principal  and  his  sureties  were  insolvent ;  and 
the  attorney  having  settled  the  debt  with  one  of  the  sureties, 
who  had  taken  the  land  from  his  principal,  and  promised  to 
pay  the  notes,  by  agreeing  to  take  back  the  land  in  satisfaction  of 
the  debt,  and  to  surrender  the  notes  to  said  surety ;  which  set- 
tlement was  ratified  and  approved  by  the  administrator,  and  the 
lands  accordingly  surrendered,  but  the  notes  were  not  delivered 
up  to  the  surety  ;  and  the  attorney's  receipt  for  the  notes  was  af- 
terwards filed  by  the  administrator,  as  a  claim  against  the  insol- 
vent estate  of  the  principal  debtor,  who  died  after  the  compromise 
was  efi'ected  by  the  attorney ;  held,  that  the  administrator  de  bonis 
non  of  the  insolvent  estate,  who  was  appointed  only  four  days 
before  the  expiration  of  the  period  allowed  for  filing  objections  to 
claims,  and  did  not  file  any  objections  to  the  'allowance  of  said 
claim,  could  not  obtain  equitable  relief  against  the  claim,  because 
the  attorney  and  the  surety,  to  whom  he  applied  for  information, 
both  assured  him  that  the  notes  had  been  settled  and  discharged. 
lb.  296. 

14.  Equitable  relief  against  judgment  at  law. — A  bill  for  equitable  relief 

against  a  judgment  at  law,  in  the  nature  of  a  bill  for  a  new  trial, 
must  show  that  the  complainant  had  a  valid  defense  to  the  action, 
and  that  he  was  prevented  from  making  it  by  accident,  mistake, 
or  the  fraud  of  the  opposite  party,  unmixed  with  negligence  on 
his  part;  and  he  must  further  show  that,  on  another  trial,  he  can 
establish  his  alleged  defense.     Beadle  v.  Graham's  Adm'r,  102. 

15.  Same. — In  this  case,  the  defendant  in  the  action  at  law  pleaded  res 

adjudicata,  but  failed  to  establish  the  defense,  the  docket  of  the 
justice  (before  whom  the  former  suit  was  brought)  being  lost,  and 
its  contents  not  proved  ;  and  the  docket  having  been  afterwards 
found,  he  filed  a  bill  to  enjoin  the  judgment ;  held,  that  the  bill 
was  without  equity,  since  the  docket  did  not  show  that  the  case 
was  tried  before  the  justice  on  its  merits.     lb.  102. 

16.  Same. — To  authorize  the  injunction  of  a  judgment  at  law,  it  is  not 

sufficient  that  the  judgment  is  erroneous,  unjust,  or  contrary  to 
equity  and  good  conscience :  the  party  complaining  must  show, 
not  only  that  he  had  and  has  a  good  defense,  but  that  he  was  pre- 
vented from  making  it  available  at  law,  by  surprise,  accident, 
mistake,  or  the  fraud  or  act  of  his  adversary,  without  any  fault  or 
negligence  on  his  own  part.     Collier  v.  Falk,  223. 

17.  Same ;   appearance  by  attorney. — An  appearance  by  attorney,  not 

shown  by  a  proper  entry  to  be  limited  or  special,  must  be  taken 
as  a  general  appearance  ;  and  the  authority  of  the  attorney  to  ap- 
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pear  being  admitted,  the  defendant  can  not  obtain  equitable  re- 
lief against  the  judgment,  on  the  ground  that  the  appearance  waa 
only  for  the  purpose  of  obtaining  a  continuance  of  the  cause :  in 
such  case,  the  record  is  conclusive.    lb.  223. 

18.  Same;  verbal  agreement  for  continuance. — A  verbal  agreement  be- 

tween the  parties  or  their  attorneys,  for  the  continuance  of  a 
pending  cause,  being  forbidden  by  the  rules  of  practice  (Rule  No. 
14,  Code,  160),  can  not  be  made  the  foundation  of  equitable  re- 
lief against  a  judgment  rendered  in  violation  of  its  terms.    lb.  223. 

19.  Same,  on  ground  of  surprise,  accident,  mistake  or  fraud. — ^When  a 
.    defendant  in  a  judgment  at  law  asks  equitable  relief  against  it, 

on  the  ground  that  he  had  a  valid  legal  defense,  and  was  pre- 
vented from  successfully  asserting  it  by  surprise,  accident,  mis- 
take or  fraud,  he  must  also  negative  all  negligence  or  other  fault 
on  his  own  part;  and  the  neglect,  inattention,  or  mistaken  advice 
of  his  attorney,  is,  in  law,  considered  his  own  fault,  and  debars 
him  from  reUef .     Broda  v.  Greenwald,  538. 

20.  Re-statement  of  partnership   accounts;   conclusiveness  af  judgmsnt. 

On  a  statement  of  the  partnership  accounts  by  a  third  person,  by 
agreement  between  the  partners,  a  balance  being  ascertained  to 
be  due  from  one  to  the  other,  on  which  an  action  at  law  was 
brought,  and  a  judgment  recovered ;  the  defendant  in  the  judg- 
ment cannot  maintain  a  bill  in  equity  to  surcharge  and  falsify  the 
accounts  as  stated,  unless  he  first  shows  good  cause  for  setting 
aside  the  judgment.     lb.  538. 

21.  Parol  partition  of  lands  ;   specific  performance  of;  conclusiveness  of 

judgment. — A  partition  of  lands  by  parol,  accompanied  by  posses- 
sion according  to  its  terms,  is  not  available  at  law,  in  defense  of 
an  action  by  the  party  who  has  the  legal  title,  or  by  his  heirs, 
unless  the  possession  has  been  continued  long  enough  to  effect  a 
bar  under  the  statute  of  limitations ;  but,  notwithstanding  the 
judgment,  it  may  be  established  and  enforced  in  equity  ;  and 
possession  having  been  delivered,  and  the  purchase-money  paid, 
the  contract  is  excepted  from  the  operation  of  the  statute  of  frauds. 
Yarborough's  Adm'r  v.  Avant,  526. 

22.  When  absolute  deed  will  be  declared  mortgage. — To  sustain  a  bill 

which  seeks  to  have  a  deed,  absolute  on  its  face,  declared  a  mort- 
gage, the  evidence  must  be  clear  and  convincing.  In  this  case, 
the  deed  being  executed  by  an  administrator  to  his  co-adminis- 
trator officially,  and  conveying  a  house  and  lot  which  the  grantor 
had  bought  a  few  days  previously,  taking  the  title  in  his  own 
name,  it  was  declared  a  mortgage  at  the  instance  of  his  heirs  and 
personal  representative,  on  the  ground  that  it  was  intended  only 
to  secure  the  re-payment  of  funds  of  the  e-state  used  in  paying  thj& 
purchase-money,  on  proof  that  the  grantor  continued  to  reside  in 
it,  paid  taxes  on  it,  and  erected  permanent  improvements ;  and 
that  the  grantee  stated,  to  a  person  desiring  to  purchase,  after 
the  death  of  the  grantor,  "that  he  thought  he  had  a  mortgage  on 
said  premises,  but,  on  examination  of  the  papei'S,  found  that  it 
was  a  deed  which  he  held"  ;  which  statements  were  not  denied 
or  explained  by  the  grantee,  who  was  not  examined  as  a  witness 
for  himself,  and  denied  the  allegations  of  the  bill  without  oath. 
Parks  V.  Parks,  326. 

23.  Purchase  of  lands   by  administrator,  with  trust  funds;  election   by 

distributee. — When  an  administrator  uses  the  funds  of  the  estate  in 
the  purchase  of  lands,  taking  the  title  to  himself,  or  takes  from 
his  co-administrator  a  conveyance  of  lands  paid  for  with  moneys 
belonging  to  the  estate ;  in  either  case,  the  distributees  of  the 
estate  may,  at  their  election,  either  claim  the  lands,  with  rents, 
or  hold  him  responsible  for  the  money,  with  interest ;  and  when 
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the  distributee  is  an  infant,  a  court  ot  equity  may  elect  for  him. 
lb.  326. 

24.  False  representations  by  vendor;  relief  by  purchaser  against. — If  a 

false  representation  of  a  material  matter  of  fact,  not  patent  and 
open  to  the  buyer's  inspection,  be  made  by  a  party  proposing  to 
sell ;  and  the  buyer,  induced  by  such  representation,  and  relying 
on  its  truth,  accepts  the  offer,  and  closes  the  trade,  without  know- 
ing the  falsity  of  the  representation,  and  is  thereby  deceived  to 
his  injury,  the  seller  shall  make  good  the  representation.  But, 
''if  the  representation  was  of  a  trifling  or  immaterial  thing  ;  or, 
if  the  purchaser  did  not  trust  to  it,  or  was  not  misled  by  it  ;  or,  if 
it  was  upon  a  matter  of  opinion,  or  as  to  a  fact  equally  open  to 
the  inquiries  of  both  parties,  and  in  regard  to  which  neither 
could  be  presumed  to  trust  the  other ;  in  these  and  the  like  cases, 
there  is  no  reason  for  a  court  of  equity  to  interfere  to  grant  relief 
on  the  ground  of  fraud."  Crown  v.  Carriger,  590  ;  also,  Davis, 
Moody  &  Co.  V.  Betz  &  Cullman,  206. 

25.  Specific  performance  of  contract ;  when  decreed. — To  maintain  a  bill 
for  the  specific  performance  of  a  contract,  the  complainants  must 
have  a  common  right  to  relief,  which  must  be  clearly  and  dis- 
tinctly charged  in  the  bill,  and  clearly  proved  as  charged;  if  the 
averments  are  vague  and  indefinite,  or  the  proof  is  uncertain,  no 
relief  can  be  had.     Clark  v.  Snodgrass,  233. 

26.  Same  ;  against  whom  decreed. — When  a  specific  performance  would 

be  decreed  between  the  immediate  parties  to  a  contract,  it  will 
also  be  decreed  bfetween  parties  claiming  under  them,  unless  some 
controlling  equity  intervenes.     Goodlett  v.  Hansell,  151. 

27.  Same  ;  whether  sale  or  exchange. — As  to  the  principles  on  which  a 

court  of  equity  will  compel  or  refuse  the  specific  execution  of  a 
contract,  there  is  no  difference  between  a  sale  and  an  exchange  of 
lands :  whether  the  contract  is  one  or  the  other,  it  must  be  fair 
and  just  in  all  its  parts,  and  founded  on  an  adequate  considera- 
tion,    lb.  151. 

28.  Same ;  nature  and  character  of  estate  or  title. — In  the  absence  of  an 

agreement  as  to  the  nature  and  character  of  the  estate  intended 
to  be  sold  or  conveyed,  the  parties  are  presumed  to  contract  with 
reference  to  an  unincumbered  and  indefeasible  legal  estate ;  and 
the  want  of  such  a  title,  or  the  impossibility  of  obtaining  it,  may 
relieve  the  vendor  from  a  specific  performance ;  but  a  less  estate, 
or  an  imperfect  title,  is  equally  the  subject  of  a  valid  contract, 
such  as  a  court  of  equity  will  specifically  execute,  when  the  par- 
ties knowingly  contract  with  reference  to  it.     lb.  151. 

29.  Same;  part  performance. — The  complainant  being  in  possession  of 

the  tract  of  land  which  he  contracted  to  exchange,  and  having  paid 
the  greater  part  of  the  jjurchase-money,  though  he  had  not  re- 
ceived a  conveyance ;  the.  defendant  well  knowing  these  facts 
when  he  entered  into  the  contract,  and  bargaining  only  for  the 
complainant's  interest  under  the  contract  with  his  vendor;  he 
cannot  defeat  a  specific  performance  on  account  of  the  imperfect 
title,  nor  claim  any  advantage  from  his  own  failure  to  complete 
the  payment  of  the  purchase-money  due  to  the  complainant's 
vendor,     lb.  151. 

30.  Same ;   consideration  of  deed;  estoppel. — A  court  of  equity  will  not 

compel  the  specific  execution  of  a  voluntary  instrument,  or  a  con- 
veyance founded  only  on  love  and  affection,  or  on  a  consideration 
merely  nominal ;  but,  where  the  instrument  also  recites  a  valua- 
ble consideration,  as  an  acknowledged  indebtedness  for  a  sum  not 
^  ascertained,  this  is  suflicient  to  support  it,  notwithstanding  the 
further  recitals  of  love  and  affection  and  a  nominal  consideration ; 
and  in  the  absence  of  fraud  or  mistake,  the  heirs  of  the  grantor 
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can  not  dispute  the  recital,  nor  question  the  adequacy  of  the  con- 
sideration,    lb.  151. 

31.  Same ;  imperfect  deed. — When  a  conveyance  of  land  is  signed  by  the 

grantor,  but  neither  acknowledged  nor  attested,  although  inopera- 
tive at  law,  a  court  of  equity  may  aid  its  defective  execution, 
and  compel  a  conveyance  of  the  legal  title  according  to  its  terms. 
lb.  151. 

32.  Sam^;  conclu-nveness  of  judgment  against  deed. — A  judgment  in  an 

action  at  law,  against  the  validity  of  an  instrument  as  a  deed  for 
want  of  delivery,  does  not  preclude  a  resort  to  equity  to  enforce  it 
as  a  contract  to  convey.     Jenkins  v.  Harrison,  345. 

33.  Same ;  when  decreed  to  purchaser. — A  purchaser  of  lands  is  entitled 

to  specific  performance  of  the  contract  in  equity,  against  thie  heirs 
of  the  deceased  vendor,  when  he  shows  that  there  was  a  substan- 
tial compliance  with  the  requisitions  of  the  statute  of  frauds ;  that 
the  contract,  though  evidenced  by  several  writings,  was  certain 
and  definite  in  all  its  parts,  and  founded  on  an  adequate  consid- 
eration ;  that  there  was  no  unfairness  in  the  transaction,  and 
nothing  casting  suspicion  on  the  capacity  of  the  vendor  to  enter 
into  contracts ;  that  the  contract  is  capable  of  specific  performance, 
and  has  been  partially  performed  by  him  to  such  an  extent  that 
serious,  if  not  irreparable  injury,  must  result  unless  it  is  enforced. 
lb.  545. 
84.  Same;  offer  to  do  equity. — A  party  who  asks  the  specie  performance 
of  a  contract,  as  a  general  rule,  must  show  performance  on  his 
part,  or  offer  to  perform,  thereby  enabling  the  court  to  render  a 
decree  for  the  defendant,  if  necessarj' ;  but  the  allegation  is  for- 
mal, and  it  is  sufficient  to  show  ability  and  willingness  to  perform  ; 
and  "  it  may  well  be  doubted  whether  it  is  material,"  where  the 
bill  shows  that  the  complainant  has  partly  performed,  and  has 
been  prevented  from  making  full  performance  by  the  act  of  his 
adversary,  and  that  further  performance  would  not  be  accepted  if 
tendered.     lb.  345. 

35.  Same;  tender. — A  tender  of  the  balance  of  purchase-money  due, 

on  the  basis  of  the  contract  alleged  and  proved,  is  not  essential  to 
perfect  the  purchaser's  right  to  a  specific  performance,  when  it  is 
shown  that  such  tender,  if  made,  would  have  been  refused  by  the 
vendor  as  full  payment.     Stewart  v.  Cross,  22. 

36.  Implied,  or  resulting  trust,  as  against  wife. — A  married  woman  may, 

in  equity,  be  declared  a  trustee  in  invitum,  or  by  implication  of 
law,  even  in  favor  of  her  husband.    Harden  v.  Darwin  &  Pulley, 55. 

37.  Resulting  trust,  arising  from  payment  of  purchase-money. — When  one 

person  pays  the  purchase-money  of  land,  while  the  title  is  taken 
in  the  name  of  another,  a  court  of  equity  will,  on  clear  and  satis- 
factory evidence,  hold  the  latter  a  trustee  for  the  former;  and  this 
principle,  which  is  favored  in  equity,  will  be  applied,  as  between 
husband  and  wife,  on  clear  proof  of  intention,  where  the  legal 
title  is  taken  in  the  name  of  the  wife,  and  the  purchase-money, 
or  a  part  thereof,  is  paid  by  the  husband  ;  although  the  presump- 
tion arises  in  such  case,  in  the  absence  of  proof  to  the  contrary, 
that  it  was  intended  as  an  advancement  to  the  wife,  or  a  provision 
for  her.     lb.  55. 

38.  Equitable  lien  on  lands,  for  purchase-money  paid. — A  married  wo- 

man can  not  assert  an  equitable  lien  on  lands  purchased  by  her 
husband,  on  the  ground  that  her  funds  were  used  by  him  in  pay- 
ing the  purchase-money,  when  the  proof- shows  that  the  payment 
was  in  fact  made  with  moneys  borrowed  by  him  on  his  individual 
credit,  which  he  intended  to  repay  from  his  wife's  funds  when 
received.     Crutcher  v.  Taylor,  217. 

39.  Purchase  of  landi  held  in  trust;  when  purchaser  will  be  protected  in 
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payment  of  purchase-money. — A  purchaser  of  lands  held  in  trust 
for  a  married  woman  and  her  children  as  remainder-men,  who  is 
induced  by  her  representations  to  enter  into  the  contract  with  her 
trustee,  will  be  protected  in  the  payment  of  the  purchase-money 
as  stipulated,  before  notice  of  dissent  on  her  part ;  but,  if  he  ex- 
ecutes his  notes  for  the  purchase-money,  payable  to  creditors  of 
the  husband,  and  she  files  a  bill  to  enforce  a  Vendor's  lien  on  the 
land,  or  such  bill  is  filed  by  a  succeeding  trustee  with  her  ap- 
proval, the  purchase-money  can  not  be  appropriated,  against  her 
consent,  to  the  payment  of  such  notes.    Williams  v.  Baldridge,  338. 

40.  Who  is  bona  fide  purchaser  vnthout  notice. — A  person   who   holds 

under  a  quit-claim  deed  only,  can  not  claim  protection  as  a  bona 
fide  purchaser  without  notice.     Derrick  v.  Brown,  162. 

41.  When  purchaser  in  possession,  without   title,  is  entitled  to  protection 

agaiyist  subsequent  mortgage. — A  purchaser,  in  possession  of  land, 
and  having  paid  the  purchase-money,  is  entitled  to  protection 
against  a  mortgage  subsequently  executed  by  his  vendor,  or  any 
one  claiming  under  such  mortgage.     Sawyers  v.  Baker,  292. 

42.  When  mortgagee  is  regard'ed  as  purchaser  entitled  to  protection. — An 

innocent  mortgagee,  who  parts  with  value  in  prsesenti,  or  incurs 
an  obligation  to  do  so  infuturo,  stands  precisely  as  a  purchaser  of 
the  absolute  title,  and  is  entitled  to  equal  protection  against  secret 
trusts  of  which  he  had  no  notice.     Rogers  v.  Adams,  600. 

ll.     Pleading  and  Practice. 

AZ.  .Multifariousness. — A  bill  is  not  rendered  multifarious  by  the  joinder 
of  legal  and  equitable  rights,  although  relief  is  prayed  as  to  each. 
Yarhorough's  Adm'r  v.  Avant,  526. 

44.  Joinder  of  heirs  and  administrator  as  defendants  to  bill. — When  the 

bill  seeks  to  establish  and  enforce  a  parol  partition  of  lands,  as 
agreed  on  between  the  complainant  and  a  deceased  co-tenant  in 
whom  the  legal  title  resided,  and  to  enjoin  a  judgment  at  law 
recovered  by  the  deceased,  founded  on  his  legal  title,  the  heirs 
and  administrator  are  properly  joined  as  defendants,  being  neces- 
sary parties,  and  the  bill  is  not  objectionable  for  multifariousness 
or  misjoinder.     lb.  526. 

45.  Parties  to  bill  for  foreclosure. — When   a  mortgage,  and  the  note 

secured  by  it,  are  delivered  up  and  cancelled,  and  a  new  note  and 
mortgage  are  executed  in  their  stead,  but  to  a  different  person, 
the  first  mortgagee  is  not  a  necessary  party  to  a  bill  to  foreclose 
the  second  mortgage.     Rogers  v.  Torbert,  647. 

46.  Parties  to  bill  for  settlement  of  decedent's  estate. — When  two  joint 

executors  file  a  bill  in  equity,  asking  the  instructions  of  the  court 
in  the  discharge  of  their  duties,  and  one  of  them  dies  before  the 
final  settlement  and  distribution  of  the  estate,  the  suit  may  be 
prosecuted  by  the  survivor  as  sole  complainant ;  but,  if  the 
executor  so  dying  was  also  a  residuary  legatee  under  the  will,  it  is 
error  to  proceed  to  a  final  settlement  and  distribution  of  the  estate 
without  bringing  in  his  personal  representative,  unless  the  record 
affirmatively  shows  the  facts  which  render  administration  on  his 
estate  unnecessary.     Wright  v.  Lang,  389. 

47.  Parties  to  creditor's  bill  against  fraudulent  grantee. — When  a  creditor 

files  a  bill  in  equity  against  the  fraudulent  grantee  of  his  deceased 
debtor,  alleging  a  deficiency  of  legal  assets,  the  defendant  is 
charged  as  an  executor  de  son  tort;  and  though  the  rightful  repre- 
sentative may  be  made  a  party,  no  decree  can  be  had  against 
him,  and  he  is  not  a  necessary  party.     Houston  v.  Blackman,  559. 

48.  Parties  to  bill  for  specific  performance ;  husband  and  wife. — When 

the  husband  purchases  lands  from  au  administrator,  his  wife 
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being  a  distributee  of  the'  estate,  and  gives  a  receipt  for  so  much 
of  her  distributive  share  in  payment  of  the  purchase-money,  she 
is  a  necessary  and  indispensable  party  to  a  bill  filed  by  him  to 
compel  a  specific  performance  of  the  contract ;  as  a  complainant, 
if  she  approves  and  ratifies  the  purchase ;  if  not,  as  a  defendant. 
Sawyers  ?'.  Baker,  292. 

49.  Parties  to  hill  to  enforce  vendor's  lien. — When  an  administrator  files 

a  bill  to  enforce  a  vendor's  lien  for  the  unpaid  purchase-money  of 
land,  which  he  has  sold,  under  a  probate  decree,  for  the  payment 
,of  debts,  the  heirs  at  law  of  his  intestate  are  necessary  and  indis- 
pensable parties  to  the  bill.     McDonald  v.  McMahon,  115. 

50.  Same,  after  bankruptcy  of  purchaser. — When  the  purchaser  of  lands 

has  become  a  bankrupt,  before  bill  filed  to  subject  the  lands  to 
the  A^endor's  lien  for  the  unpaid  purchase-money,  his  assignee  in 
bankruptcy  is  a  necessary  party  to  the  bill.     lb.  115. 

51.  Non-joinder  of  necessary  party;  how  taken  advantage  of. — The  non- 

joinder of  a  necessary  and  indespensable  party,  complainant  or 
defendant,  is  a  defect  of  which  advantage  may  be  taken  by  plea 
or  demurrer;  or  the  objection  may  be  raised  at  the  hearing,  or  on 
error,  or  may  be  taken  by  the  court  ex  mero  motu;  hence,  in  the 
consideration  of  the  question,  the  precise  form  in  which  the 
objection  was  raised  bv  demurrer  is  immaterial.  Sawyers  v. 
Baker,  292. 
62.  Same. — It  has  long  been  the  settled  practice  of  this  court,  to  reverse 
decrees  founded  on  bills  which  show  on  their  face  the  absence  of 
necessary  parties,  though  no  objection  on  that  account  was  raised 
in  the  court  below.     McDonald  v.  McMahon,  115. 

53.  Same;  how  cured;  amendment  and   revivor. — The  non-joinder  of  an 

assignee  in  bankruptcy,  or  other  party  shown  by  the  bill  to  be 
necessary,  may  be  cured  by  an  amendment  of  the  bill ;  but  it  can 
not  be  cured  by  a  subsequent  suggestion  of  the  bankruptcy,  with 
leave  to  revive  against  the  assignee ;  though  that  would  be  the 
proper  practice .  if  the  bankruptcy  had  occurred  after  the  filing  of 
the  bill.     Ih.  115. 

54.  Who  are  parties. — The  names  of  parties  defendant  must  appear  in 

the  bill,  and  process  must  be  prayed  against  them :  the  mere 
issue  of  a  summons  to  a  person,  and  its  service  upon  him,  do  not 
make  him  a  party  defendant,     lb.  115. 

55.  Decree  before  cause  is  at  issue. — A  final  decree  can  not  be  sustained, 

when  rendered  before  the  cause  is  at  issue :  if  the  defendants 
have  not  appeared,  and  pleaded  or  answered,  the  record  must 
show  a  valid  decree  pro  confesso  against  them.     lb.  115. 

56.  Decree  pro  confesso. — A  decree  pro  confesso,  such  as  will  support  a 

final  decree,  must  state  the  facts  on  which  it  is  based,  and  declare 
the  sentence  of  the  court  upon  those  facts ;  and  a  final  decree  can 
not,  under  the  statute  (Code,  §  3825),  be  rendered  on  the  same 
day.     lb.  115. 

57.  Hearing  on  bill  and  answer. — When  a  cause  is  submitted  for  hearing 

on  bill  and  answer  only,  an  answer  on  oath  being  required  and 
made,  the  answer  is  to  be  taken  as  true,  so  far  as  it  is  responsive 
to  the  allegations  of  the  bill  (Code,  §  3786),  but  no  further.  Wynn 
V.  Rosette,  517. 

58.  When  answer  is  responsive,  or  not. — When  the  bill  seeks  to  enforce 

a  vendor's  lien  on  l9,nd,  and  alleges  that  one  of  the  defendants 
claims  some  interest  in  the  land,  but  does  not  define  the  nature 
and  character  of  his  claim  ;  an  answer  by  such  defendant,  setting 
up  the  defense  of  a  bona  fida  purchase  for  valuable  consideration 
without  notice,  is  not  responsive,  but  matter  in  avoidance. ;  lib. 
517.  .  .  ■  , 

59.  Purchase  for  valuable  consideration,  without  notice;  burden  of  proof. 
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When  a  defendant  sets  up  a  purchase  for  valuable  consideration 
without  notice,  in  defense  of  a  bill  to  enforce  a  vendor's  lien;  the 
onus  is  on  him  to  prove  the  payment  of  such  consideration ;  but 
he  is  not  required  to  disprove  notice,  when  the  deeds  recite  the 
payment  of  the  purchase-money.     lb.  517. 

60.  Exhibits   to  answer. — When   exhibits  to  the    answer  are  therein 

referred  to  as  part  and  parcel  of  it,  and  the  cause  is  heard  on  bill 
and  answer  only,  it  will  be  presumed  that  the  exhibits  were 
proved  viva  voce  on  the  hearing.     lb.  517. 

61.  Exceptions  to  register's  report. — When  exceptions  to  the  register's- 

report  under  a  reference  are  not  filed  in  substantial  compliance 
with  the  rules  of  practice  (Rule  No.  93 ;  Code,  174),  this  court  can 
not  review  the  chancellor's  decision  overruling  them.  Stewart  v. 
Cross,  22. 

62.  Exception  to    register's  report  in  stating    account. — To  enable  the 

appellate  court  to  revise  any  item  in  an  account  stated  by  the 
register  under  a  reference,  an  exception  to  it  must  be  distinctly 
reserved,  as  required  by  the  rules  of  practice.     Nunn  v.  Nunn,  36. 

63.  Re-reference  to  register;  what  is  revisable. — After  the  register  ha» 

made  his  report  under  a  reference,  an  application  to  the  chan- 
cellor for  a  re-reference  of  the  matters  of  account,  in  order  that 
the  party  asking  it  may  adduce  additional  evidence,  is  addressed 
to  the  discretion  of  the  chancellor,  and  his  refusal  of  it  is  not 
revisable  on  error.     lb.  36. 

64.  Chancellor's  decree  on  evidence;  revision  of,  on  appeal. — On  appeal 

from  a  decree  in  chancery,  rendered  on  the  pleadings  and  evidence 
as  to  a  disputed  question  of  fact,  the  appellate  court  will  affirm 
the  decree,  "unless  clearly  convinced  that  it  is  wrong."  Donegan 
V.  Davis,  362. 

65.  Revision  of  chancellor's  decree  on  facts. — The  decision  of  the  chan- 

cellor, on  a  disputed  question  of  fact,  will  not  be  disturbed  by  the 
appellate  court,  unless  it  clearly  appears  to  be  erroneous.  Der- 
rick V.  Brown,  162. 

66.  Reversal  of  decree  dismissing  bill,  where  cross-bill  is  filed. — Where  the 

chancellor  dismisses  a  bill  on  the  final  hearing,  and  also  a  cross- 
bill filed  by  an  infant  defendant,  and  an  appeal  is  taken  by  the 
complainant;  this  court,  on  reversing  the*  decree,  can  not  re- 
instate the  cross-bill,  nor  grant  any  relief  upon  it;  but,  if  the 
reversal  of  the  decree  on  the  original  bill  makes  it  proper  that  the 
infant  should  have  an  opportunity  to  assert  his  rights,  the  cause 
will  be  remanded,  in  order  that  another  cross-bill  may  be  filed,  if 
deemed  necessary.     Parks  v.  Parks,  326. 

67.  Remandment  of  cause  on  reversal;  when  ordered. — When  the  chan- 

cellor overrules  a  demurrer  to  a  bill,  and  grants  relief  upon  it, 
this  court,  on  reversing  his  decree  on  the  demurrer,  will,  ordina- 
rily, remand  the  cause,  in  order  that  the  complainant  may  have 
an  opportunity  to  amend  his  bill ;  but,  when  the  record  affirma- 
tively shows  that  the  defects  are  incapable  of  amendment,  and 
that  the  complainant  can  not  recover  in  any  event,  a  final  decree 
will  be  here  rendered  dismissing  the  bill.  Bradford's  Adm'r  v, 
Bradford,  252. 

CHARGE  OF  COURT  TO  JURY. 

1.  Abstract  charges. — An  abstract  charge — that  is,  a  charge  based  upon 

a  hypothetical  state  of  facts,  which  there  is  no  evidence  whatever 
tending  to  establish — is  properly  refused,  though  it  may  assert  a 
correct  legal  proposition.     Leonard  v.  State,  4^1. 

2.  Same. — Charges  requested  must  be  based  on  the  evidence ;  and 

the  refusal  of  a  charge  requested,  although  it  may  assert  a  correct 
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.  legal  proposition,  will  not  work  a  reversal,  unless  it  affirmatively 
appears  that  it  was  justified  by  the  evidence.  Robinson  v.  Bullock, 
548. 

3.  Charge  on  part  of  evidence. — When  there  is  a  conflict  in  the  evidence 

as  to  a  material  fact,  a  party  may  ask  a  charge  adapted  to  the 
phase  of  the  case  most  favorable  to  himself ;  but,  if  he  requests  a 
charge  which  ignores  material  facts,  and  requires  additional  or 
explanatory  instructions  to  prevent  it  from  misleading  the  jury, 
such  charge  may  properly  be  refused,    lb.  548. 

4.  Same. — A  charge  to  the  jury  which  asserts  a  correct  legal  proposi- 

tion, based  on  certain  facts  hypothetical ly  stated,  but  ignores 
other  material  facts,  which  qualify  that  principle,  or  render  it 
inapplicable,  is  calculated  to  mislead  the  jury,  and  is  a  reversible 
error.  Brown  v.  Newman,  275. 
6.  Same. — When  the  evidence  presents  the  case  in  two  different 
aspects,  the  court  may,  without  error  or  impropriety,  instruct  the 
jury  as  to  the  law  applicable  to  one  of  those  aspects,  or  under  one 
hypothesis,  without  noticing  the  other ;  and  if  injury  is  appre- 
hended from  such  instructions,  the  party  must  guard  against  it 
by  requesting  additional  or  explanatory  instructions.  Connerly  & 
Co..  V.  P.  &  M.  Insurance  Co. ,  433. 

6.  Charge  referring  legal  question  to  jury. — It  is  the  duty  of  the  court  to 

construe  a  written  instrument,  when  offered  in  evidence,  and  a 
charge  referring  its  construction  to  the  jury  is  erroneous ;  yet,  if 
the  construction  should  have  been  against  the  party  excepting  to 
the  charge,  it  is  error  without  injury.     Jones  v.  Pullen,  306. 

7.  Charges  given,  but  not  so  indorsed. — When  charges  asked  are  given, 

it  is  the  imperative  duty  of  the  presiding  judge  to  so  indorse  them 
(Code,  §  3109) ;  but  the  "failure  to  do  so,  the  jury  being  permitted  to 
take  them  without  such  indorsement,  is  not  a  reversible  error, 
when  no  exception  was  reserved  to  it  before  the  jury  retired. 
Tyree  v.  Parham's  E.recutor,  424- 

8.  Charge  requiring  explanation. — There  is  no  error  in  the  refusal  of  a 

charge  which,  though  it  asserts  a  correct  legal  proposition, 
requires  explanation  to  prevent  it  from  misleading  the  jury. 
Kirkland  v.  Trott,  417;  Robinson  v.  Bulloek,  648. 

9.  Refusal  of  charges  requested;  presumption  in  favor  of  judgment. — The 

refusal  of  a  charge  requested,  which  is  not  shown  to  have  been 
reduced  to  writing  (Code,  §  3109),  will  be  presumed  to  have  been 
refused  because  not  asked  in  writing.     Green  v.  The  State,  40. 

CODE  OF  ALABAMA. 

1.  Statutes  omitted  from  Code. — A  general  statute  of  a  public  nature, 

in  force  when  the  Code  of  1876  was  adopted  and  promulgated, 
and  not  embraced  therein,  was  repealed  by  virtue  of  such  omis- 
sion and  the  laws  providing  for  the  preparation,  revision,  adop- 
tion and  promulgation  of  that  Code ;  and  such  omitted  statute 
could  not  again  become  operative,  without  a  legislative  re-enact- 
ment in  accordance  with  constitutional  requirements.  Carmi-' 
chael  V.  Hays,  543. 

2.  §§  163,  179.     Official  bonds.     McKee  v.  Grijffin,  211 ;  Dudley  v.  Chil- 

ton County,  593. 

3.  §  181.     Action  on  official  bond .     Lewis  v.  Lee  County,  4^0  ;  Ryan  v. 

Couch,  244- 

4.  §  206.    Delivery  of  books,  papers,  &c.,  by  officer  to  his  successor. 

Ryan  v.  Couch,  244- 

5.  §§  389,  395.     Official  books  relating  to  assessment  of  taxes.     Dud- 

ley V.  Chilton  County,  593. 

6.  §  702.    Completing  imperfect  entries  by  probate  judge.    Lilly  v. 

Larkin,  122. 
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7.  §  713.     Register  in  chancery  acting  for  probate  judge  when  disqual* 

ified.     Henderson  v.  Henderson's  Adm'r,  556. 

8.  §  815.     County  as  corporation.     Jack  v.  Moore,  184. 

9.  §  827.     Claiuis  against  county.     Schroeder  v.  Colbert  County,  137. 

10.  §  842.     Bond  of  county  treasurer.     Lewis  v.  Lee  county,  400. 

11.  §  1701.     Limitation  of  action  against  railroad  company.     Huss  v. 

Central  Railfoad  &  Banking  Co.,  472;  S.  <Sc  N.  Ala.  Rail- 
road Co.  V.  Reid,  250. 

12.  §  1710.     Liability  of  railroad  company  for  injuries  to  stock.     Simp- 

son V.  M.  &  C.  Railroad  Co.,  85. 

13.  §  2091.     Partial  payments.     Bradley  &  Wife  v.  Murray,  267, 

14.  §  2099.     Assigriment  of  contract  in  Writing.     Allen,  Bethune  &  Co. 

V.  Maury  &  Co.,  10. 

15.  §  2121.     Statute  of  frauds,  as  to  contracts  required  to  be  in  writing. 

Stewart  v.  Cross,  £2;  Derrick  v.  Brown,  162;  Jenkins  v. 
Harrison,  345;  Dunbar  v.  Smith,  490. 

16.  §2124.     Fraudulent  and  voluntary  conveyances.     Doneganv.Davis, 

362;  Jenkins  v.  Lockard''s  Adm'r,  377;  Wright  v.  Smith, 
514;  Houston  v.  Blackman,  559. 

17.  §§2145-46.     Execution  of  conveyances.     Goodlett  v.  Hansell,  151. 

18.  §  2158.     Acknowledgment  of  deed.     Rogers  v.  Adams,  600. 

19.  §  2193.     Statutory  Covenants  in  deed.     Derrick  v.  Brown,  162. 

20.  §  2363.     Appointment    of    sheriff    as    administrator.       Burke   Vi 

Mutch,  568. 

21.  §  2468.     Conveyance  to  purchaser  of  lands  sold  by  administrator. 

Anderson's  Adm'r  v.  Bradley,  263;  Tayloev.  Dagger,  444- 

22.  §§  2469-70.     Sale  of  widow's  dower  interest.     Bradford's  Adm'r  Vi 

Bradford,  2.52. 

23.  §  2531.     Annual  "or  partial  settlements  by  administrator.    Rad- 

ford's Adm'r  v.  Morris,  283. 

24.  §  2575.    Objections  to  claims  filed  against  insolvent  estate.    Moore 

V.  Winston's  Adm'r,  £96. 

25.  §  2597.     Statute  of  non-claim.     Rhodes  v.  Hannah's  Adm'r,  215. 

26.  §  2633.     Execution  on  judgment  against  decedent.     Brown  v.  New- 

man, 275. 

27.  §  2709.     Contracts  between  husband  and  wife.     Goodlett  v.  Hansetl, 

151;  Harden  v.  Dai'win  &  Pulley,  55. 

28.  §2711.     Liability  of  wife's  statutory  estate  for  necessaries.     Leivis 

<fc  Wife  V.  Dillard  &  Jones,  1;  Ridley  &  Wife  v.  Hereford 
<Sc  Timberlake,  261;  Bradley  &  Wife  v.  Murray,  269;  Mc- 
Cravey's  Adm'r  V.  Todd,  315. 

29.  §§  2715-16.     Wife's  interest  in  husband's  lands.     Bradford's  Adm'r 

V.  Bradford,  252. 

30.  §  2772.     Annual  or  partial  settlements  of    guardian's    accounts. 

Radford's  Adm'r  v.  Morris,  283. 

31.  §§  2830-38.     Claim  of  homestead  exemption.     Sherry  v.  Brown,  51  \ 

Mead  v.  Larkin,  87. 

32.  §  2903.     Action  against  county.     Shroeder  v.  Colbert  County,  137; 

Jack  V.  Moore,  184. 

33.  §2917.  Action  on  official   bond,  by  "  person  aggrieved."     Lewis  v, 

Lee  County,  480;  Dudley  v.  Chilton  County,  593. 

34.  §§  2959-69.     Statutory  action  in  nature  of  ejectment.     Kirkland  v. 

Trott,  417. 

35.  §  2989.    Verification  of  plea  in  abatement.     Tommey,  Oregg  tic  Beck 

V.  Gamble  &  Son,  469. 

36.  §  2991.     Set-off.     Rosser  v.  Bunn  &  Timberlake,  39. 

37.  §  3005.     Demurrer.     Grimmet  v,  Henderson's  Adm'r,  521. 

38.  §  3029.    Waiver  of  trial  by  jury.     Heyman  v.  McBurney,  511. 

(40) 
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39.  §  3058.     Proof  of  trans^ictions  with  decedent,  or  declarations  by 

him,  in  actions  by  or  against  executor  or  administrator* 
Jackson  v.  Clopton,  29;  Beadle  v.  Graham's  Adm'r,  99,102; 
Lilly  V.  Larkin,  110;  Daily's  Adm'r  v.  .Daily,  266. 

40.  §3109.     Indorsement  of  charges  asked.     Tyreev.  Parham's  Exdcii' 

tor,  4^4. 

41.  (j  3209.     Levy  of  execution  on  "perfect  equity."     Smith's  Executor 

V.  Cockrell,  64. 

42.  §  3213..    Levy  of  execution  aftdl-  defendant's  death.      Brown  t. 

Nevjman,  273. 

43.  §3226.     Limitation  of  action  against   sureties  of  executor  or  ad- 

ministrator.    Wright  v.  Lang,  389. 

44.  §  3231.    Limitation  of  action  against  railroad  company.    Huss  v. 

Central  R.  R.  Co.,  472. 

45.  §  3234.     Deduction  of  absence  from  statutory  bar.    Huss  v.  Central 

R.  R.  Co.,  472. 

46.  §  3236.     Infancy,  as  exception  to  statute  of  limitations.     Tayloe  v. 

Dagger,  445. 

47.  §  3255.     Affidavit  for  attachment.     Wright  v.  Smith,  545. 

48.  §  3289.     Replevy   of  attached  property.    Rhodes  &  Broadfoot  v. 

Smith,  174. 

49.  §  3291.     Forfeiture  of    claim  bond  or  replevy  bond.      Rhodes  dEr 

Broadfoot  v.  Smith,  174- 

50.  §  3315.     Amendment  of  affidavit  for  attachment.     Tommey,  Gregg 

&  Beck  V.  Gambk  &  Son,  469. 

51.  §  3482.     Attachment  to  enforce  lien  of  agricultural  laborer.    John' 

ston  &  Seats  v.  Hannah,  127. 

52.  §§  3551-54.     Penalty  for  injury  to  trees.     Rosser  v.  Bunn  &  Timber- 

lake,  85. 

53.  §  378f6.     Hearing  on  bill  and  answer.     Wynn  v.  Rosette,  517. 

54.  §§  3824-25.    Decrees  pro  confesso  and  final.    McDonald  v.-  McMd- 

hon,  115. 

55.  §§3882-86.     Creditors' bills  in  equity.     Smith's  Executor  v.    Cock- 

rell, 64;  Jenkins  v.  Lockard's  Adm'r,  S77;   Houston  v. 
Blackman,  559. 

56.  §4409.     Wanton  injury  to  animals.     Tatumv.  State,  465. 

57.  §  4413.     Breaking  fences.     Brazleton  v.  State,  96. 

58.  §4634.     Local  jurisdiction  of  offense  not  consummated  here.     Green 

V.  State,  40. 

59.  §§  4702-03.     Prosecution  in  County  Court.     Brazleton  v.  State,  96; 

Tattim  V.  State,  465. 

60.  §§4724-29.     Appeals  in  such  cases.     Tatum  v.  State,  465. 

61.  §§  4732-59.     Selection  of  grand  jurors.     Oliver  v.  State,  8. 

62.  §  4819.     Preferring  second  indictment.     Perkins  v.  State,  457. 

COMMISSION-MERCHANT. 

1.  Liability  for  interest. — ^A  factor,  or  commission-merchant,  having  in 
his  hands-  moneys  arising  from  the  sale  of  his  principal's  cotton", 
is  liable  for  interest  on  the  balance  due,  after  demand  made  by 
the  principal  or  his  personal  representative ;  but  not  until  demand 
made,  if  he  has  promptly  rendered  an  account  of  sales,  unless  a 
special  usage  of  trade  is  shown,  or  a  failure  to  remit  according  to 
instructions.  ( Williams  v.  McConnico,  44  Ala.  627,  explained  and. 
limited.)     Tyree v.  Parham's  Executor,  424- 

COMMON  CARRIER. 

1.  Delivery  of  goods  to  consigjlee.-^The  undertaking  of  a  common  car- 
rier, as  a  general  rule,  includes  the  obligation  to  deliver  the  goods 
safely,  at  the  place  of  destination,  either  to  the  consignee,  or  to 
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his  authorized  agent ;  but,  in  the  case  of  railroad  companies,  by 
universal  custom,  personal  delivery  to  the  consignee  or  his  agent 
is  not  required.  »S'.  &  N.  Railroad  Co.  v.  Wood,  167. 
2.  Notice  of  arrival  of  goods. — As  to  the  necessity  of  notice  to  the 
consignee,  of  the  arrival  of  the  goods  at  the  place  of  destination, 
there  is  a  conflict  in  the  authorities ;  but  the  preponderance  of  the 
decisions,  contrary  to  the  ancient  rule,  abKolvt's  railroad  com- 
panies from  the  duty  of  giving  special  notice.  lb.  167. 
5.  Liability  of  railroad  company,  as  carrier  and  warehouseman,  at  sta- 
tion having  agent  or  depot. — Where  a  railroad  company  has  an 
agent  or  depot  at  the  place  of  destination,  the  rule  governing  its 
liability,  both  as  a  common  carrier  and  as  n  warehouseman,  for 
goods  received  for  transportation,  is  correctly  stated  in  the  case 
of  Ala.  &  Tenn.  Rivers  Railroad  Co.  v.Kidd,  ;i5  Ala.  209.     Jb.  167. 

4.  Liability  for  goods  shipped  to  "flag  station,"  having  no  depot  or  agent. 

A  railroad  company  is  not  required  by  law  to  keep  a  warehouse  or 
depot  at  every  station  along  the  line  of  its  road,  and  may  lawfully  ' 
stipulate,  either  expressly  or  by  implication,  that  it  will  assume 
no  liability  as  a  warehouseman  at  a  "flag  station,"  where  it  has 
no  depot  nor  agent;  and  when  the  consignee  is  fully  advised,  at 
the  time  of  shipment,  that  the  company  has  no  depot  nor  agent 
at  such  station,  and  it  is  not  shown  that  the  exigencies  of  its 
business  required  that  it  should  have  an  agent  or  depot  at  that 
place,  the  liability  of  the  company  as  a  common  carrier  termi- 
nates with  the  safe  delivery  of  the  goods  on  the  side-track  at  that 
point,  and  it  assumes  no  liability  as  a  warehouseman.     lb.  167. 

5.  Extent  of  carrier's  liability. — The  liability  of  a  common  carrier,  for 

goods  received  for  transportation,  is  not  confined  to  losses  or  in- 
juries resulting  from  the  negligence  of  himself  and  his  agents,  but 
extends  to  and  includes,  in  the  absence  of  a  vspecial  stipulation 
limiting  it,  every  loss  or  damage  which  is  not  caused  by  the  act 
of  God,  or  of  the  public  enemy,     lb.  167. 

6.  Burden  of  proof,  in  case  of  damage  or  injury. — In  an  action  against 

a  common  carrier,  for  a  damage  or  injury  to  goods  received  by 
him  for  transportation,  the  general  rule  is,  the  damage  or  injury 
being  shown,  that  the  onus  is  on  the  carrier  to  show  that  his  lia- 
bility terminated  before  the  loss  or  damage  occurred.    lb.  167. 

7.  Relevancy  of  evidence  as  to  quantity  of  corn  delivered . — In  an  action 

against  a  railroad  companj'  as  a  common  carrier,  for  the  failure  to 
deliver  a  quantity  of  corn  received  for  transportation,  the  quantity 
i"eceived  being  a  material  question,  the  person  who  delivered  it 
for  the  plaintiff  having  testified  to  the  quantity,  as  ascertained 
from  the  number  of  barrels  and  the  quantity  of  shelled  corn 
measured  out  of  one  barrel ;  he  may  state,  as  a  fact  corroborating 
his  measurement  and  calculation,  that  he  afterwards  filled  the 
same  barrel  with  corn  out  of  the  same  crib,  and  again  measured 
it  out,  with  the  same  result  as  before.     lb.  167. 

COMPROMISE. 

1.  Construction. — On  a  compromise  of  a  controversy  respecting  the 
right  to  certain  mill  machinery,  which  defendant  had  bought  from 
plaintiff,  on  credit,  and  which,  after  its  partial  destruction  by  fire, 
ho  had  repaired  and  rebuilt  at  his  own  expense,  a  stipulation  in  a 
note  given  bv  him  to  plaintiff,  that  the  title  to  the  machinery  "  is 
to  vest  in  said  P."  [plaintiff]  "  until  said  sum  of  money  is  paid," 
gives  plaintiff  the  right  of  possession,  on  which  he  may  maintain 
an  action  to  recover  the  machinery.  Jones  v.  Pullen.  306. 
Breach  and  waiver-thereof. — When  one  party  to  a  compromise  is  re- 
quired to  give  his  note  for  a  specified  sum  to  the  other,  and  it  is 
stipulated  that  his  failure  to  pay  it  shall  render  the  compromise 
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inoperative,  the  stipulation  is  intended  for  the  benefit  of  the 
party  to  whom  the  note  is  given,  and  may  be  waived  by  him ;  and 
if  he  elects  to  waive  it,  by  siting  to  enforce  the  compromise,  the 
defendant  cannot  set  it  up  to  defeat  the  action.  Ih.  306. 
3.  Proposal  of  compromise. — 'A  proposal  to  compromise  or  settle  a  mat- 
ter in  controversy,  coupled  with  a  condition  which  is  rejected,  is 
not  an  admission  that  anything  is  due,  and  has  no  effect  on  the 
legal  rights  of  the  parties.    Jackson  v.  Clopton,  29. 

CONFEDERATE  STATES. 
1.  Bonds  and  treasuri^-notes. — Authorities  cited  and  reviewed,  as  to  the 
receipt  of  Confederate  treasuiy-notes  in  payment,  and  purchase 
of  Confederate  States  bonds  by  trustees,  or  investments  in  such 
bonds.     Tayloe  v.  Dugger,  445. 

CONFLICT  OF  LAWS. 

1.  Territorial  operation  of  laws;  local  jurisdiction  of  offenses  partly  per' 
petrated  in  different  countries. — ^The  laws  of  each  country  or  na- 
tion are  local  in  their  nature,  and  can  have  no  extra-territorial 
operation ;  yet  a  law  which  provides  for  the  punishment  of  a 
criminal  offense  partly  perpetrated  within  the  jurisdiction,  or 
commenced  there  and  consummated  elsewhere,  is  a  legitimate 
exercise  of  legislative  power,  and  not  obnoxious  to  any  constitu- 
tional provision.     Green  v.  State,  40. 

CONSTITUTIONAL  LAW. 

1.  Territorial  operation  of  laws;  local  jurisdiction  of  offenses  partly  per- 

petrated indifferent  countries. — The  laws  of  each  country  or  nation 
are  local  in  their  nature,  and  can  have  no  extra-territorial  opera-' 
tion  ;  yet  a  law  which  provides  for  the  punishment  of  a  criminal 
offense  partly  perpetrated  within  the  jurisdiction,  or  commenced 
there  and  consummated  elsewhere,  is  a  legitimate  exercise  of  legis^ 
lative  power,  and  not  obnoxious  to  any  constitutional  provision. 
Green  v.  State,  40. 

2.  Dying  declarations;  admissibility  on  constitutional  grounds. — Dying 

declarations,  when  made  under  a  clear  conviction  of  impending 
death,  referring  to  the  circumstances  immediately  attending  the 
crime,  and  identifying  the  accused  as  the  perpetrator,  are  com- 
petent evidence  against  him ;  and  though  their  admission  is  an 
exception  to  the  general  rule  excluding  hearsay  evidence-,  it  is 
■  not  violative  of  the  constitutional  provision.  State  and  Federal, 
which  secures  to  the  accused  the  right  to  be  "confronted  by  the 
witnesses  against  him."    lb.  40. 

3.  Title  and  subject-matter  of  special  law  under  constitutional  'provision. 

A  special  statute,  which  prohibits  the  sale  of  spirituous  liquors 
within  a  specified  distance  from  two  churches,  situated  in  different 
counties,  is  not  violative  of  the  constitutional  provision  (Art.  4,  ^ 
2)  which  declares,  "Each  law  shall  contain  but  one  subject." 
Block  V.  State.  494. 

CONTINUANCE. 

1 :  Continuance  discretionary. — The  principle  has  long  been  settled  in 
this  court,  that  the  action  of  the  primary  courts  on  an  application 
for  a  continuance,  whether  granting  or  refusing  it,  is  matter  of 
discretion,  and  neither  revisable  on  appeal,  nor  to  be  controlled 
by  mandamus.    Ex  parte  Jones,  202. 

2.  Verbal  agreement  for  continuance. — A  verbal  agreement  between  the 
parties  or  their  attorneys,  for  the  continuance  of  a  pending  cause, 
being  forbidden  by  the  rules  of  practice  (Rule  No^  14,  Code,  160), 
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can  not  be  made  the  foundation  of  equitable  relief  against  a 
judgment  rendered  in  violation  of  its  terms.     Collier  v.  Folk,  223. 

CONTRACT. 

1.  Construction. — Parties,  when  competent  to  contract,   may  make 

their  own  contracts,  and  the  courts  will  not  relieve  them  from  the 
hardships  of  a  bad  bargain ;  yet,  in  construing  a  written  contract 
which  is  not  clearly  expressed,  it  is  permissible  to  look  at  the 
effect  or  result  of  different  consttuctions,  with  a  view  to  ascertain 
the  intention  of  the  parties.     Williams  v.  Glover,  189. 

2.  Same. — In  the  construction  of  a  written  contract,  with  a  view  to 

ascertaining  the  intention  of  the  parties,  regard  must  be  had,  not 
only  to  the  nature  of  the  instrument  itself,  but  also  to  the  condi^ 
tion  or  relation  of  the  parties,  and  the  objects  contemplated  by 
them. — Evington  v.  Smith  Brothers,  398. 

3.  Alteration  of  written  contract  by  paroL— -Although  it  may  be  true 

that  a  liability,  created  or  manifested  by  a  contract  in  writing, . 
.  can  not  be  discharged  by  a  parol  executory  agreement ;  yet  an 
executory  contract  in  writing,  whether  under  seal  or  not,  may  be 
altered,  modified,  or  rescinded,  by  a  subsequent  parol  agreement ; 
and  the  mutual  assent  of  the  parties  to  the  new  agreement  is  a 
sufficient  consideration  to  support  it.     Robinson  v.  Bullock,  548. 

4.  Partial  performance. — The  acceptance  of  part  performance  of  a  con- 

tract is  not  a  waiver  of  the  right  to  claim  full  performance,  or  to 
recover  damages  for  the  breach  as  to  the  part  not  performed. 
lb.  548. 

5.  Alteration  of  contract  after  partial  performance;  usury. — When  a 

contract  for  the  sale  of  lands  has  been  taken  out  of  the  operation 
of  the  statute  of  frauds,  by  the  delivery  of  possession  and  part 
payment  of  the  purchase-money  (Code,  §2121,  subd.  5),  a  subse-. 
quent  agreement  increasing  the  price,  by  more  than  the  addition 
of  lawful  interest,  is  usurious,  and  can  not,  though  reduced  to 
writing,  affect  the  rights  of  the  parties  under  a  bill  for  specific 
performance.     Stewart  v.  Cross,  22. 

6.  Liability  for  work  and  labor  done ;  express  and  implied  contract. 

When  a  person  employs  another  to  work  for  him  on  his  planta- 
tion, not  disclosing  the  fact  that  another  person  is  cultivating  the 
plantation  that  year,  and  is  to  employ  and  pay  for  the  necessary 
labor,  he  is  personally  liable  for  the  services  rendered,  though  the 
benefit  of  the  services  may  have  enured  to  the  interest  of  the  per- 
son so  cultivating  the  place.  But,  if  the  defendant  did  not  em- 
ploy the  laborer,  either  for  himself,  or  as  the  agent  of  the  person 
who  was  cultivating  his  plantation ;  and  the  laborer,  not  being 
employed,  performed  services  on  the  place  with  the  knowledge 
of  the  person  who  was  <;ultivating  it,  or  on  whose  account  it  was 
being  cultivated,  or  of  his  agent  duly  authorized,  the  law  implies 
a  promise,  by  the  person  for  whose  benefit  the  labor  is  performed, 
to  pay  reasonable  compensation  for  it.  Wood  v.  Breiver  <fe 
Brewer,  570. 

7.  Illegal  contract ;  when  enforced. — Although  an  illegal  contract  will 

not  be  enforced,  yet,  when  the  plaintiff's  rights  can  be  established 
and  enforced  without  the  aid  of  the  illegal  transaction,  its  illegal- 
ity does  not  affect  his  right  to  recover.  Yarborough's  Adm'r  v. 
Avant,  526. 

8.  Contract  in  violation  of  statute  as  to  inspection  of  imported  fertilizers. 

A  recovery  can  not  be  had  on  a  note,  when  part  of  the  considera- 
tion was  the  price  of  guano  imported  and  sold  in  this  State,  while 
the  law  was  of  force  requiring  fertilizers  to  be  inspected,  without 
a  compliance  with  the  requisitions  of  that  law  as  to  .inspection, 
branding,"  &c. ;  but,  if  any  part  of  the  guano  was  sold  after  the 
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repeal  of  that  law,  a  recovery  may  be  had,  pro  tnnto,  under  the 
common  counts.  Pacific  Guano  Co.  v.  Mullen,  582. 
9.  Restoration,  as  condition  of  rescission. — Ordinarily,  when  the  pur- 
chaser claims  a  rescission  of  the  contract,  he  is  required  to  put 
the  seller  in  stotti  quo  ;  but,  when  the  use  of  the  article  in  testing 
its  qualities  destroys  it,  or  renders  it  impossible  to  restore  it  to 
the  seller,  the  case  is  taken  out  of  the  general  rule.     lb.  583. 

10.  Waiver  of  right  of  rescission. — When  a  written  contract  for  the  sale 
of  lands  reserves  to  the  vendor  the  right  to  rescind  the  contract,  if 
full  payment  of  the  purchase-money  is  not  made  by  a  certain  day, 
and  to  treat  partial  payments  as  rent  money,  he  waives  this  right 
by  continuing  to  receive  partial  payments  after  that  day.  Stewart 
V.  Cross,,  22.    . 

\\.  'Rescission  on  account  of  fraud  or  misrepresentation  ;  waiver. — When 
a  promissory  note  is  given  in  consideration  of  the  transfer  of  an 
account  against  a  third  person,  which  is  falsely  represented  to  be 
a  statutory  lien  on  his  house,  for  materials  furnished  and  used  in 
its  construction,  the  contract  is  not  void  on  account  of  the  fraud  or 
misrepresentation,  but  voidable  at  the  election  of  the  party  de- 
frauded, seasonably  expressed ;  and  if,  on  the  discovery  of  the 
fraud,  he  does  not  offer  to  restore  the  account,  but  retains  it,  and 
attempts  to  collect  it  by  suit,  he  can  not  set  up  the  fraud  to  defeat 
a  subsequent  action  on  the  note.  Davis,  Moody  &  Co.  v.  Betz  & 
Cullman,  206. 

12.  False  representations   by  vendor;  relief  to  purchaser  against. — If  a 

false  representation  of  a  material  matter  of  fact,  not  patent  and 
open  to  the  buyer's  inspection,  be  made  by  a  party  proposing  to 
sell ;  and  the  buyerj  induced  by  such  representation,  and  relying 
on  its  truth,  accepts  the  offer,  and  closes  the  trade,  without  know- 
ing the  falsity  of  the  representation,  and  is  thereby  deceived  to 
his  injury,  the  seller  shall  make  good  the  representation.  But, 
"if  the  representation  was  of  a  trifling  or  immaterial  thing  ;  or, 
if  the  purchaser  did  not  trust  to  it,  or  was  not  misled  by  it  ;  or,  if 
it  was  upon  a  matter  of  opinion,  or  as  to  a  fact  equally  open  to 
the  inquiries  of  both  parties,  and  in  regard  to  which  neither 
could  be  presumed  to  trust  the  other ;  in  these  and  the  like  cases, 
there  is  no  reason  for  a  court  of  equity  to  interfere  to  grant  relief 
on  the  ground  of  fraud."  Crown  v.  Carriger,  590;  also,  Davis, 
Moody  &  Co.  V.  Betz  &  Cullman,  206. 

13.  When  title  passes  under  contract  for  sale  of  goods. — Under  a  contract 

for  the  sale  of  goods,  if  any  thing  remains  to  be  done  by  either 
party  before  delivery,  as  to  determine  the  price,  quantity,  or 
identity  of  the  thing  sold,  the  contract  is  merely  executory,  and 
the  title  does  not  pass  to  the  purchaser ;  but,  under  a  contract  for 
the  sale  of  several  hundred  bales  of  cotton  at  a  stipulated  price, 
the  purchaser  reserving  the  right  to  inspect  and  re-weigh  it,  and 
to  reject  such  bales  as  may  be  found  to  be  falsely  packed,  the  title 
passes  when  the  cotton  is  delivered,  the  warehouse  receipts  sur- 
rendered, and  the  price  paid,  except  five  dollars  per  bale  which, 
by  the  terms  of  the  contract,  was  retained  by  the  purchaser  as 
security  on  account  of  the  bales  which  might  be  found  to  be 
falsely  packed.  Allen,  Bethune  &  Co.  v.  Maury  &  Co.  10. 

14.  Specific  performance  in  equity.     See  Chanceky,  25 — 35. 

CONTRIBUTION.     See  Sureties. 

CORPORATION. 

1.  Foreign;  plea  of  statute  of  limitations  by. — A  foreign  corporation, 
having  a  known  place  of  business  here,  and  an  authorized  agent 
upon  whom  process  can  be  served,  as  required  by  constitution^,! 
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provision  (Art.  14,  §  4),  may  plead  the  statute  of  limitations  in 
like  manner  as  a  domestic  corporation  or  resident  citizen.     Huss 
V.  Central  Railroad  &  Banking  Co.,  Jf72. 
2.  Municipal;  action  against,  for  illegal  taxes  paid.     Raider  v.  Mayor 
&c.  of  Athens,  194.     (See  Action,  1,  2.) 

COUNTY. 

1.  When  action  lies  against  county. — An  action  can  not  be  maintained 

against  a  county,  upon  a  claim  which  is  by  law  required  to  be 
presented  to  the  Commissioners  Court  for  allowance,  until  it  has 
been  so  presented,  and  disallowed  in  whole  or  in  part  (Code, 
§  2903) ;  and  the  complaint  must  aver  such  presentment  and  dis- 
allowance.    Schroeder  v.  Colbert  County,  137, 

2.  Same;  claim  for  damages  caused  by  defective  bridge . — A  claim  against 

a  county,  far  damages  sustained  from  the  falling  of  a  public 
bridge,  must  be  presented  to  the  Commissioners  Court  for  allow- 
ance, before  an  action  on  it  can  be  maintained  against  the  county. 
lb.  137. 

3.  Claims  against  county;  itemizing  and  verifying. — A  claim  against  the 

county,  presented  to  the  Commissioners  Court  for  allowance,  is 
required  to  be  itemized,  and  verified  by  affidavit  (Code,  §  827) ; 
and  in  an  action  on  such  claim,  the  complaint  must  show  that 
it  was  so  itemized  and  verified.     lb.  137. 

4.  Allowance  of  claim  against  county p  mandamus  to  probate  judge. — 

When  a  claim  against  the  county  has  been  audited  and  allowed 
by  the  Commissioners  Court,  the  issue  of  a  warrant  on  the  county 
treasurer,  for  its  payment,  is  a  ministerial  duty  devolved  by 
law  on  the  probate  judge  ;  but  that  court  has  no  power  to  compel 
him  to  draw  his  warrant,  and  the  remedy  to  compel  his  obedience, 
the  order  not  being  void  on  its  face,  is  a  mandamus  from  the 
Circuit  Court,  at  the  suit  of  the  person  in  whose  favor  the  claim 
is  allowed.  Jack  v.  Moore,  184. 
6.  Claims  against  county;  employment  of  attorney. — The  statutes  do  not 
specify  all  the  claims  which  are  proper  charges  against  the 
county :  being  a  body  corporate,  with  the  capacity  to  sue  and  be 
sued  (Code,  §  815),  it  necessarily  has  the  power  to  employ  coun- 
sel ;  and  the  compensation  of  counsel  so  employed  is  a  proper 
charge  against  the  county.     lb.  184- 

6.  Same;  contest  as  to  location  of  county-site;  employment  of  attorney. — • 

A  special  election  having  been  held,  under  a  local  law,  to  deter- 
mine the  location  of  the  county-site  ;  and  the  commissioners  who 
were  charged  with  the  duty  of  locating  the  site,  as  determined  by 
the  result,  having  been  involved  in  litigation  arising  out  of  the 
discharge  of  their  official  duties ;  the  Commissioners  Conrt,  acting, 
in  the  interest  of  the  county,  may  employ  counsel  to  represent  and 
defend  them,  or  may  adopt  and  ratify  their  employment  of  coun- 
sel for  themselves ;  and  the  allowance  of  a  claim  against  the 
county,  in  favor  of  the  counsel  employed  by  the  commissioners, 
for  their  professional  services  rendei'ed,  is  an  adoption  and  ratifi- 
cation of  their  employment.     lb.  184. 

7.  Action  on  bond  of  tax-collector. — Although  the  official  bond  of  a  tax- 

collector  is  made  payable  to  the  State  (Code,  §  163),  an  action 
thereon  may  be  maintained  by  the  county,  as  the  person  injured 
or  aggrieved  {lb.  §  2917),  on  account  of  the  failure  to  pay  over  or 
account  for  moneys  collected  as  county  taxes.  Dudley  v.  Chilton 
County,  593. 

8.  Action  on  bond  of  treasurer. — An  action  on  the  official  bond  of  a 

county  treasurer,  after  the  expiration  of  his  term  of  office,  or 
removal  from  office,  may  be  brought  in  the  name  of  the  county  ^s 
the  ''person  aggrieved"  (Code,  §  2917),  even  if  bis  successor  in 
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oflBce  might  also  sue ;  and  the  fact  that  the  bond  is  made  payable 
to  the  State,  instead  of  the  county  {lb.  §§  842, 181),  does  not  affect 
the  principle.     Lewis  v.  Lee  County,  4^0. 

COUNTY  TREASUREK. 

1.  Liability  for  taxes  collected  to  pay  interest  on  railroad  bonds. — Moneys 

collected  by  the  county  treasurer  by  way  of  taxes  to  pay  the 
interest  on  railroad  bonds,  issued  by  the  coimty  under  the  general 
law  approved  December  31st,  1868,  by  which  counties,  cities  and 
towns  were  authorized  to  subscribe  to  the  capital  stock  of  railroad 
companies  (Sess.  Acts  1868,  p.  514),  are  moneys  belonging  to  the 
county,  which  it  is  his  duty  to  receive,  keep  and  disburse,  accord- 
ing to  law  ;  and  the  sureties  on  his  official  bond  are  liable  for  any 
default  in  regard  to  such  moneys.     Lewis  v.  Lee  County,  4S0. 

2.  Liability  for  money  collected,  and  lost  without  fault,  through  order  of 

Commissioners  Court. — The  county  treasurer  and  his  sureties  are 
not  liable  for  "State  money"  collected  by  him,  and  delivered  to 
the  probate  judge,  by  order  of  the  Commissioners  Court,  in  order 
that  it  might  be  exchanged  for  United  States  currency,  and  which 
was  lost  by  the  death  and  insolvency  of  the  probate  judge.  The 
Commissioners  Court  has  authority  to  make  such  an  order,  and, 
if  given  verballv,  to  ratify  it  by  an  order  subsequently  entered  of 
record.     lb.  480. 

3.  Action  on  bond;  who  may  sue. — An  action  on  the  official  bond  of  a 

county  treasurer,  after  the  expiration  of  his  term  of  office,  or 
removal  from  office,  may  be  brought  in  the  name  of  the  county  as 
the  "person  aggrieved"  (Code,  6  2917),  even  if  his  successor  in 
office  might  also  sue ;  and  the  fact  that  the  bond  is  made  payable 
to  the  State,  instead  of  the  county  (lb.  ^  842, 181),  does  not  affect 
the  principle.     lb.  480. 

4.  Official  books. — The  book  which  the  county  treasurer  is  required  to 

keep,  showing  the  payments  made  to  him  by  the  tax-collector  on 
account  of  county  taxes  (Code,  §  845),  is  an  official  public  docu- 
ment ;  and  the  entries  therein,  being  made  under  the  section  of  an 
official  oath,  are  prima  facie  correct,  and  are  competent  evidence 
as  against  the  tax-collector  of  the  facts  stated.  Dudley  v.  Chilton 
County,  593. 

COURT,  COMMISSIONERS. 

1.  Power  to  provide  fov  support  of  indigent  persohs. — In  the  exercise  of 

the  judicial  ])0\vers  with  which  it  is  clothed  by  statute,  the  Com- 
missioners Court  is  a  court  of  limited  jurisdiction,  and  the  valid- 
ity of  its  proceedings  must  betested  by  the  principles  which  per- 
tain to  such  courts  ;  but,  in  providing  i'or  the  support  of  the  poor, 
it  is  clothed  with  large  powers,  partly  akin  to  each  of  the  three 
great  divisions  of  governmental  powers,  and  with  large  discretion 
in  the  exercise  of  those  powers :  it  is  the  sole  judge  of  the  mode 
and  measure  of  relief  to  be  granted,  and  is  not  confined  to  the  in- 
mates or  instrumentalities  of  the  county  poor-house ;  nor  is  it  pro- 
hibited from  incurring  a  debt  in  the  purchase  of  supplies  deemed 
necessary  for  distribution  among  the  destitute  of  the  county.  Hen^ 
ry  V.  Cohen,  382. 

2.  Settlement  of  tax-collector's  accounts  ;  conclusiveness  of. — A  settle- 

ment of  the  accounts  of  a  tax-collector  with  the  Commissioners 
Court  of  the  county,  and  a  discharge  or  receipt  in  accordance  with 
the  settlement,  are  prima  facie  correct,  and  impose  the  onus  of 
proof  on  the  party  who  afterwards  disputes  its  correctness ;  but  it 
is  not  conclusive.     Kilpatrick  v.  Pickens  County,  422. 

3.  Employment  of  attorney. — A  special  election  having  been  held,  un- 
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der  a  local  law,  to  determine  the  location  of  the  county-site ;  and 
the  commissioners  who  were  charged  with  the  duty  of  locating 
the  site,  as  determined  by  the  result,  having  been  involved  in  lit- 
igation arising  out  of  the  discharge  of  their  official  duties ;  the 
Commissioners  Court,  acting  in  the  interest  of  the  county,  may 
employ  counsel  to  represent  ajid  defend  them,  or  may  adopt  and 
ratify  their  employment  of  counsel  for  themselves ;  and  the  allow- 
ance of  a  claim  against  the  county,  in  favor  of  the  counsel  em- 
ployed by  the  commissioners,  for  their  professional  services  ren- 
dered, is  an  adoption  and  ratification  of  their  employment.  Jack 
V.  Moore,  184. 
A.  Election  of  county  commissioners,  under  special  statute. — Under  the 
special  statute  approved  January  29th,  1879,  authorizing  the  Com- 
missioners Court  of  several  counties  named,  of  which  Jackson  is 
one,  "to  lay  off  said  counties  into  four  commissioners'  districts" 
(Sess.  Acts  of  1878-9,  p.  208) ;  and  further  providing  that  "the 
qualified  voters  of  said  counties  shall  elect  one  commissioner  for 
each  district,  whose  term  of  service  shall  commence  at  the  expira- 
tion of  the  terms  of  the  present  incumbents,  and  said  commis- 
sioners shall  reside  in  the  district  for  which  they  are  severally 
elected"  ;  although  all  the  qualified  voters  of  the  county  vote  for 
each  of  the  four  commissioners,  the  person  receiving  the  greatest 
number  of  votes  in  each  district  is  the  commissioner  for  that  dis- 
trict, although  two  persons  in  another  district  each  received  more 
votes  than  he.    State,  ex  rel.  v.  Nicholson,  181. 

See,  also,  County  ;  County  Treasurer. 
COURT,  COUNTY. 

1.  Prosecutions    in;    affidavit  and  warrant    of  arrest;  description   of 

offense. — In  prosecutions  before  the  County  Court,  the  same  par- 
ticularity in  describing  the  offense  charged  is  not  necessary  as  in 
proceedings  by  indictment :  it  is  sufficient  to  designate  the  offense, 
both  in  the  affidavit  and  in  the  warrant  of  arrest  (Code,  §§  4202- 
03),  either  by  name,  or  by  some  phrase  which  in  common  parlance 
describes  it.     Brazleton  v.  State,  96. 

2.  Amendment    of  statement. — In  a  prosecution  for  a  misdemeanor, 

commenced  in  the  County  Court,  and  transferred  to  the  Circuit 
Court  at  the  instance  of  the  defendant  (Code,  §§  4702,  4724-9),  the 
"statement  of  the  cause  of  complaint"  which  the  solicitor  is  re- 
quired to  make,  and  which  is  analogous  to  an  information  at  com- 
mon law,  may  be  amended,  by  leave  of  the  court,  by  averring  the 
time  of  the  commission  of  the  offense,  if  such  averment  be  mate- 
rial .     Tatum  V.  State,  465. 

COURT,  PROBATE. 

1.  Nature  of  jurisdiction. — The  Probate  Court  is  a  court  of  law,  and 

does  not  possess  equity  powers.     Moore  v.  Winston's  Adm'r,  2d6. 

2.  Grant  of  administration  ;  jurisdiction  of  court,  and  presumptions  in 

favor  of. — In  the  grant  of  letters  testamentary,  or  of  administra- 
tion, the  Probate  Court  is,  under  constitutional  provisions,  a 
court  of  general  jurisdiction ;  and  when  a  grant  of  such  letters  is 
collaterally  assailed,  it  will  be  presumed  that  the  court  previously 
ascertained  the  existence  of  the  jurisdictional  fact  on  which  the 
validity  of  the  grant  depends,  although  its  existence  is  not  shown 
by  the  record.     Burke  v.  Mutch,  568. 

3.  Register  in  chancery,  sitting,  as  probate  judge  ;  power  to  issue  execution. 

When  a  cause  is  transferred  from  the  Probate  Court  to  the  regis- 
ter in  chancery,  on  account  of  the  incompetency  of  the  probate 
judge  to  preside  (Code,  §  713),  the  register  has  power  to  issue  ex- 
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ecution  on  the  judgment  or  decree  rendered  by  him.  Henderson 
V.  Henderson's  Adm'r,  556. 

4.  Subslitution  of  lost  records;  power  of  court  to  allow,  and  on  what 

evidence.     Lilly  v.  Larkin,  110;  Dahney  v.  Mitcltell,  495. 

5.  Completing  imperfect  minute-entries ;  power  of  court,  and  on  what 

evidence  allowed.     Lilly  v.  Larkin,  122. 

6.  Special  election  under  "local  option  law";  nature  of  jurisdiction,  and 

sufficiency  of  petition.     Tally  v.  Grider,  119. 

7.  Probate  decree  on  evidence  ;  how  considered  on  appeal. — In  proceed- 

ings before  the  Probate  Court,  where  they  assume  an  adversary 
form,  and  involve  questions  of  fact,  the  findings  of  the  judge  have 
much  of  the  force  and  effect  of  the  verdict  of  a  jury ;  and  though 
his  decision  is  revisable  on  error,  when  all  the  evidence  is  set  out 
in  the  record,  it  will  not  be  disturbed,  unless  manifestly  errone- 
ous.    Dahney  v.  Mitchell,  495. 

8.  Competency  of  probate  judge  as  witness,  in  proceeding  before  hirnself. 

A  probate  judge  is  incompetent  to  testify  as  a  witness,  in  a  cause 
or  proceeding  tried  before  himself ;  and  when  a  cause  is  tried  be- 
fore him  on  affidavits,  his  own  affidavit,  though  taken  before 
another  officer,  is  not  admissible  as  evidence.     76.  495. 

9.  Sale  of  property  for  partition  ;  payment  of  proceeds  to  probate  judge . 

Under  the  statutes  which  were  of  force  in  August,  1861,  the  com- 
missioners appointed  by  the  probate  judge  to  sell  property  for 
partition  among  several  joint  owners,  or  tenants  in  common,  were 
not  authorized  to  pay  over  the  proceeds  of  sale  to  the  probate 
judge,  nor  was  he  authorized  or  required  to  receive  the  money 
officially ;  and  the  subsequent  statute,  approved  November  11th, 
1861,  which  authorized  such  payments  to  be  made,  could  not 
operate  retroactively  on  a  payment  already  made,  and  thereby 
convert  its  receipt  into  an  official  act.    McKee  v.  Grffin,  211. 

CRIMINAL  LAW. 

1.  Burglary;  what  constitutes  burglarious  entrance. — Entering  a  store- 

house, through  an  open  window,  is  not  a  burglarious  entrance; 
nor  is  the  person  so  entering  guilty  of  burglary,  because  he  re- 
moved the  bar  of  the  door  while  within,  and  opened  it  to  let  in 
his  accomplices,  if  none  of  them  in  fact  entered.  Ray  v.  State, 
281. 

2.  Burglary  and  larceny;  indictment  for,  and  conviction  of  petit  larceny. 

Under  an  indictment  which  charges,  in  a  single  count,  that  the 
defendant,  with  the  intent  to  steal,  broke  into  and  entered  a  build- 
ing in  which  seed-cotton  was  at  the  time  kept  for  use,  sale,  or 
deposit,  and  stole  therefrom  sixty  pounds  of  seed-cotton,  of  the 
value  of  three  dollars,  a  conviction  may  be  had  for  petit  larceny 
in  stealing  the  cotton.     Borum  v.  State,  468. 

3.  Homicide;  self-defense. — The  doctrine  of  self-defense  is  not  avail- 

able in  a  case  of  homicide,  where  the  defendant  himself  was  the 
aggressor,  and  willfully  brought  on  himself,  without  legal  excuse, 
the  necessity  for  the  killing.     Leonard  v.  State,  461. 

4.  Homicide;  jurisdiction  of  prosecution,  where  blow  is  struck  here,  and 

death  ensu£s  elsewhere. — Under  the  statute  of  this  State  (Code, 
§  4634),  which  is  a  valid  law,  a  prosecution  for  murder  maybe 
maintained  here,  in  the  county  in  which  the  fatal  blow  was 
struck,  although  the  death,  ensuing  within  a  year  and  a  day, 
occurred  in  another  State;  and  the  prosecution  might  be  main- 
tained without  the  aid  of  the  statute,  since  the  crime  of  murder 
consists  in  the  infliction  of  the  fatal  wound,  coupled  with  the  nec- 
essary felonious  intent,  and  the  ensuing  death  is  but  the  result  or 
consequence  of  the  unlawful  act.     Green  v.  State,  40. 
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5.  Dying  declarations;  admissibility  on  constitutional  grounds. — ^Dying 

declarations,  when  made  under  a  clear  conviction  of  impending 
death,  referring  to  the  circumstances  immediately  attending  the 
crime,  and  identifying  the  accused  as  the  perpetrator,  are  com- 
petent evidence  against  him;  and  though  their  admission  is  an 
exception  to  the  general  rule  excluding  hearsay  evidence,  it  is  not 
violative  of  the  constitutional  provision.  State  and  Federal,  which 
secures  to  the  accused  the  right  to  be  "confronted  by  the  wit- 
nesses against  him."     lb.  40. 

6.  Confessions;  ivhen  admissible. — The  confessions  of  the  defendant  in 

this  case,  a  freedman,  made  to  another  freedman  while  confined 
in  jail,  held  to  have  been  made  voluntarily,  and  therefore  admissi- 
ble, on  the  authority  of  Aaron  v.  The  State,  37  Ala.  106,  and  John- 
son V.  The  State,  59  Ala.  37.     Perkins  v.  State,  407. 

7.  Objection  to  indictment  on  account  of  evidence  before  grand  jury,  and 

instructions  to  grand  jury. — When  an  indictment  is  found  on  insuf- 
ficient testimony,  the  objection  is  not  good  matter  for  a  plea  in 
abatement,  but  is  only  available  on  motion  to  quash,  supported  by 
testimony ;  and  the  instructions  of  the  court  to  the  grand  jury  can 
neither  be  excepted  to,  nor  assigned  as  error.    lb.  4^1. 

8.  Second  indictment,  preferred  on  account  of  defects  in  first. — When  a 

second  indictment  is  preferred,  on  account  of  fatal  defects  in  the 
first,  or  in  the  organization  of  the  grand  jury  by  which  it  was 
found  (Code,  §  4819),  it  is  not  necessary  that  the  first  indictment 
should  be  quashed  before  the  second  is  found :  the  better  and 
more  usual  practice  is  to  the  contrary.     lb.  457. 

9.  Prosecutions  in  County  Court:  affidavit  and  warrant  of  arrest;  descrip- 

tion of  offense. — In  prosecutions  before  the  County  Court,  the 
same  particularity  in  describing  the  off'ense  charged  is  not  neces- 
sary as  in  proceedings  by  indictment :  it  is  sufficient  to  designate 
the  offense,  both  in  the  affidavit  and  in  the  warrant  of  arrest 
(Code,  §§  4702-03),  either  by  name,  or  by  some  phrase  which  in 
common  parlance  describes  it.     Brazelton  v.  State,  96. 

10.  Breaking  fences;  .sufficiency  of  affidavit   in  describing  offense. — An 

affidavit  which  charges  that  the  defendant  "did  unlawluUy  break 
and  throw  down  a  fence,  the  property  of  Thomas  M.  C,"  con- 
tains a  substantial  description  of  the  statutory  offense  (Code, 
§4413),  and  is  sufficient,  without  averring  the  failure  to  repair 
the  break,     lb.  96.  , 

11.  Bail;  competency  as  juror. — A  person  who  is  bail  for  the  defendant's 

appearance  to  answer  the  charge  against  him,  is  not  competent  to 
serve  as  a  juror  on  his  trial,     lb.  96. 

12.  Challenge  of  juror. — Where  the  prosecuting  attorney  challenged  a 

juror  who  had  taken  his  seat  in  the  jury-box,  and,  on  objection 
being  made  by  the  defendant,  the  challenge  was  withdrawn,  and 
the  juror  directed  to  take  his  seat  again,  this  action  is  not  matter 
of  exception  on  part  of  the  defendant    Leonard  v.  State,  461. 

13.  Statutory  provisions  as  to  formation  of  grand  juries. — The   special 

statute  approved  December  19th,  1876,  entitled  "An  act  to  secure 
more  effectually  competent  and  well-qualified  jurors  in  the  coun- 
ties of  Montgomery,  Lowndes,  Autauga,  Dallas,  Perry  and  Bul- 
lock" (Sess.  Acts  1876-7,  p.  190),  supplants  and  repeals,  in  the 
counties  named,  "most  or  all  of  the  provisions  of  the  Code  of  1876" 
relating  to  the  same  subject,  "beginning  with  section  4732,  and 
ending  with  section  4759."     Oliver  v.  State,  8. 

14.  Objection  to  indictment,  on  account  of  incompetency  of  gr arid  jurors. — 

In  the  completion  of  a  grand  jury  by  adding  talesmen,  if  the  order 
of  the  court  directs  the  talesmen  to  be  summoned  from  an  im- 
proper class  of  persons,  the  error  is  fatal  to  any  indictment  found 
by  the  grand  jury  so  formed ;  but,  when  the  order  of  the  court  is 
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correct,  if  an  incompetent  person  is  summoned  by  the  sheriff,  and 
is  accepted  and  serves,  the  irregularity  is  not  available  in  defense 
of  an  indictment  found  by  the  grand  jury.     lb.  8. 

15.  Amendment  of  statement. — In  a  prosecution  for  a  misdemeanor,  com- 

menced in  tlie  County  Court,  and  transferred  to  the  Circuit  Court 
at  the  instance  of  the  defendant  (Code,  §§  4702,  4724-9),  the 
"statement  of  the  cause  of  complaint"  which  the  solicitor  is 
required  to  make,  and  which  is  analogous  to  an  information  at 
common  law,  may  be  amended,  by  leave  of  the  court,  by  averring 
the  time  of  the  commission  of  the  offense,  if  such  averment  be 
material.     Tatum  v.  State,  465. 

16.  Wanton  or  unlaivful  injury  to  domestic  animal. — Under  the  statute 

declaring  a  person  guilty  of  a  misdemeanor  "who  unlawfully  or 
wantonly  kills,  disables,  disfigures,  destroys  or  injures  any  horse," 
or  other  domestic  animal  particularly  named  (Code,  §  4409), 
unlike  the  preceding  section  (4408),  which  relates  to  malicious 
injury  to  animals,  malice  towards  the  owner  is  not  an  ingredient 
of  the  offense :  the  statute  is  aimed  against  intentional  acts, 
unlaw^fully  or  wantonly  done,  from  which  injury  to  the  animal 
results,  although  there  may  not  have  been  a  specific  intent  to  kill, 
disable  or  injure  it.     lb.  465. 

17.  Misnomer;  idem  sonans. — The  doctrine  of  idem  sonans  applies  to 

the  two  names  Louis  and  Lewis,  and  the  difference  between  them 
is  not  sufficient  to  support  a  plea  in  abatement  for  a  misnomer; 
Block  V.  State,  493. 

18.  Selling  spirituous  liquors  in  violation  of  special  law;  sufficiency  of 

indictment. — Where  a  special  local  statute  prohibited  the  sale  of 
spirituous  liquors  within  three  miles  of  "a  Methodist  church  in 
Macon  county,  known  by  the  name  of  White  church,"  and  the 
indictment  charged  that  the  defendant  sold  such  liquors  within 
three  miles  of  "  tyM/e  church  in  Macon  county,  in  violation  of  a 
special  act,"  which  is  set  out  at  length ;  held,  that  the  description 
of  the  church  was  sufficient  to  identify  it,  and  to  show  a  violation 
of  the  statute.     lb.  493. 

19.  Same. — An  averment,  in  such  indictment,  that  the  defendant  "did 

sell  or  give  away  spirituous,  vinous  or  malt  liquors,  in  violation," 
&c.,  is  sufficient,  without  any  averment  as  to  the  quantity  so  sold 
or  given  away.     lb.  493. 

20.  Same;  description  of  statute. — In  an -indictment  for  the  violation  of 

a  special  statute,  it  may  be  described  as  "an  act  oi  the  legislature 
of  Alabama,"  although  the  "General  Assembly"  is  the  technical 
designation  of  the  legislative  body.     Jb.  493. 

21.  Argument  of  counsel  to  jury. — It  is  exceedingly  difficult  to  lay  down 

a  rule  beyond  which  counsel  shall  not  be  allowed  to  travel  in  their 
argument  to  the  jury ;  and  the  presiding  judge  should  not  be 
severe  in  arresting  the  argument,  because  it  may  seem  to  him 
that  the  inference  is  forced,  the  analogy  unnatural,  or  the  argu- 
ment illogical ;  yet  counsel  should  not  be  allowed  to  comment,  in 
their  address  to  the  jury,  on  evidence  which  was  offered  and 
excluded,  and  the  court  should  arrest  such  -argument  on  objection 
being  made.     Sullivan  v.  State,  48. 

DAMAGES. 


1,  Exemplary  damages;  when  recoverable  generally. — Exemplary  (pu- 
nitive or  vindictive)  damages  can  not  be  recovered  in  any  case, 
"on  any  thing  else  than  gross  negligence  within  the  strictest  sig- 
nification of  the  phrase" — that  is,  "  such  entire  want  of  care  as 
to  raise  the  presumption  that  the  person  in  fault  is  conscious  of 
the  probable  consequences  of  his  carelessness,  and  is  indifferent. 
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or  worse,  to  the  danger  of  injury  to  the  persons  or  property  of 
others."     Lienkauf  &  Strauss  v.  Morris,  406. 

2.  Damages  against  indemnitors   of  sheriff  for  illegal  levy  or  seizure  of 

goods. — The  makers  of  a  bond  of  indemnity,  "given  to  induce  the 
sheriff  to  levy  on"  goods  in  the  possession  of  a  person  who  is  not 
a  party  to  the  process,  may  be  held  liable  in  trespass  for  compen- 
satory damages,  on  the  ground  that  they  were  co-trespassers  with 
the  sheriff  in  the  wrongful  act ;  but,  when  the  evidence  does  not 
show  that  they  authorized  the  sheriff  to  execute  the  process 
wantonly,  recklessly,  or  with  circumstances  of  aggravation,  and 
such  authority  can  not  be  implied,  they  are  not  liable  for  exem- 
plary damages,  unless  such  acts  on  the  part  of  the  officer  were 
probably  consequent  on  the  making  of  the  levy,  or  were  ratified 
by  them.     lb.  406. 

3.  Measure  of  damages  in  trespass. — In  trespass  for  seizing  and  selling 

plaintiff's  goods,  under  legal  process  against  another  person,  the 
measure  of  damages  is,  at  least,  the  value  of  the  goods  at  the 
time  of  the  seizure,  with  interest  thereon,  to  the  date  of  the  judg- 
ment ;  and  this  amount  can  not  be  reduced,  by  deducting  the  ex- 
penses incurred  by  the  officer  in  the  safe-keeping  or  sale  of  the 
goods.    76.  406. 

4.  Same. — In  trespass  for  injuries  to  lands,  entering  on  them,  cutting 

and  carrying  away  timber,  and  hauling  away  sand,  the  recovery 
is  not  confined  to  the  actual  injury  done,  but  exemplary  damages 
may  also  be  given  by  the  jury ;  hence,  such  cause  of  action, 
"sounding  in  damages  merely"  (Code,  ^  2991),  which  the  law  is 
not  capable  of  measuring  accurately  by  a  pecuniary  standard,  is 
not  available  as  a  set-off.     Rosser  v.  Bunn  &  Timberlake,  89, 

6.  Measure  of  damages  for  breach  of  contract. — For  the  breach  of  a 
contract,  by  which  defendant  promised  to  supply  wood  and  logs 
for  a  saw-mill  erected  on  her  lands  by  plaintiff,  the  profits  to  be 
equally  divided  between  them,  the  measure  of  damages  is  not 
the  amount  which  the  plaintiff  would  have  received,  but  the  net 
profits  he  would  have  realized,  if  the  contract  had  been  fully  per- 
formed.    Robinson  v.  Bullock,  54S. 

6.  In  action  against  attorney,  for  negligence. — In  an  action  against  an 
attorney  by  his  client,  involving  fees  retained  out  of  moneys  col- 
lected under  a  judgment  recovered  for  his  client,  the  latter  cannot 
be  allowed  to  prove,  as  an  element  of  damages,  a  continuance  of 
the  cause  on'  account  of  an  'amendment  of  the  complaint,  and  a 
consequent  loss  of  interest  by  the  failure  to  get  a  judgment  at  that 
term,  when  "it  does  not  appear  that  this  was  attributable  to  any 
negligence  on  the  part  of  the  attorney, — to  say  nothing  of  the 
remote  and  speculative  nature  of  a  claim  for  damages  based  on 
such  a  contingency."     Jackson  v.  Clapton,  29. 

DEDICATION. 

1.  Presumption  from  user  andlapse  of  time.— In.  the  early  settlement  of 
the  country,  when  most  lands  are  urireclaimed  forests,  and  con- 
stitute a  part  of  the  public  domain,  roads  and  ways  over  and 
through  them  are  niade  and  used  wlien  demanded  by  public  or 
private  convenience ;  and  such  use  of  them,  without  any  estab- 
lishment or  recognition  as  a  highway,  not  being  worked  or  re- 
paired by  the  public,  is  neither  evidence  of  a  dedication,  nor  the 
foundation  of  a  prescriptive  right  of  way.  When  the  lands  have 
been  reclaimed,  and  such  ways  are  left  open  for  use,  and  are  used 
by  the  public  as  highways,  these  acts  may  constitute  the  ,begin- 
ning  of  a  prescriptive  right  of  way,  and,  if  continued  for  twenty 
years,  without  interruption,  raise  the  presumption  of  a  dedica- 
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tion,  or  grant  to  the  public;  and  when  positive  acts  are  shown, 
or  clear  circumstances  justify  it,  a  presumption  of  such  dedica- 
tion may  arise  in  a  shorter  period  of  time.  Rosser  v.  Bunn  & 
Timberlake,  89. 

DEEDS. 

1.  Cancellation  or  return  of  deed. — When  a  deed  has  been  delivered  to 

the  grantee,  and  been  accepted  by  him,  its  return  to  the  grantor, 
and  the  execution  of  a  new  deed  to  the  grantee's  wife,  do  not 
affect  the  title,  which  still  remains  in  the  grantee.  Smith'8  Ex- 
ecutor V.  Cockrell,  64. 

2.  Operation  of  deed;  statutory  covenants. — The   words  "bargain  and 

sell,"  when  used  without  qualification  in  a  conveyance  of  land, 
imply  a  statutory  warranty  (Code,  §  2193) ;  but,  when  used  in 
connection  with  the  word  "quit-claim,"  in  a  deed  which  purports 
to  convey  onljf  the' grantor's  title  and  interest,  an  implied  war- 
ranty is  negatived,  and  the  deed  is  a  mere  quit-claim.  Derrick  v. 
Brown,  162. 

3.  Execution  of  deed ;  specific  execu  tion  of  imperfect  deed.-^A  convey- 

ance of  lands,  to  which  the  grantor  signs  his  name,  but  which  is 
not  acknowledged  by  him,  must  be  attested  by  at  least  one  wit- 
ness (Code,  §§  2145-6),  and  the  attestation  must  be  made  with 
the  knowledge  and  consent  of  the  grantor ;  yet  a  court  of  equity 
will  aid  an  imperfect  attestation,  and  compel  a  conveyance  of  the 
legal  estate  as  intended  by  the  defective  deed.  Goodlett  v.  Han' 
sell,  151. 

4.  Recital  and  adequacy  of  consideration  of  deed;  estoppel. — A  court  of 

equity  will  not  compel  the  specific  execution  of  a  voluntary  in- 
strument, or  a  conveyance  founded  only  on  love  and  affection,  or 
on  a  consideration  merely  nominal ;  but,  where  the  instrument 
also  recites  a  valuable  consideration,  as  an  acknowledged  indebt- 
edness for  a  sum  not  ascertained,  this  is  sufficient  to  support  it, 
notwithstanding  the  further  recitals  of  love  and  affection  and  a 
nominal  consideration  ;  and  in  the  absence  of  fraud  or  mistake, 
the  heirs  of  the  grantor  can  not  disbute  the  recital,  nor  question 
the  adequacy  of  the  consideration.     lb.  151. 

6:  Consideration  of  deed  ;  recital  of,  and  burden  of  proof. — When  a  con- 
veyance is  assailed  by  creditors  of  the  grantor,  whose  debts  were 
in  existence  at  the  time  of  its  execution,  the  recital  of  a  consider- 
ation is  not  evidence  as  against  them,  and  the  onus  is  on  the  gran- 
tee to  prove  a  consideration  such  as  will  support  it.  Houston  v. 
Blackman,  559. 

6:  Conveyance  of  lands  adversely  held. — A  sale  and  conveyance  of 
lands,  which  are  adversely  held  by  a  third  person,  is  void  as 
against  him,  or  as  against  others  whose  rights  may  be  prejudiced ; 
but,  as  between  the  parties  themselves,  and  others  succeeding  to 
their  rights,  it  is  valid  and  operative.  Yarborough's  AdmW  v. 
Avant,  526. 

7.  Acknowledgment  and  attestation  of  deed. — An  informal  certificate  of 
the  acknowledgment  of  a  deed,  which  fails  to  recite  that  the 
grantor  was  knovm  to  the  officer  (Rev.  Code,  §  1548 ;  Code  of  1876, 
§2158),  is  fatally  defective;  yet,  if  it  recites  that  the  grantor 
signed  the  instrument  in  his  presence,  it  may  operate  as  an  at- 
testation.    Rogers  v.  Adams,  600. 

See,  also.  Exemptions  ;  Mortgages. 

DEPOSITION. 

1.  Adopting  answer  of  another  witness. — Under  a  commission  to  take 
the  depositions  of  two  witnesses,  on  the  same  interrogatories,  one 
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witness  may  adopt. the  answers  of  the  other;  an  objection  to  hia 
answers,  on  that  account,  going  to  his  credibility,  according  to 
the  circumstances  and  nature  of  the  matters  inquired  about- 
David  V.  David's  Adm'r,  140. 

DETINUE. 

1.  Against  whom  action  lies. — Detinue,  or  the  corresponding  statutory 

action  for  the  recovery  of  chattels  in  specie,  can  only  be  main- 
tained against  a  person  who  was  in  possession  at  the  commence- 
ment of  the  suit..     Gilbreath  v.  Jones,  129. 

2.  What  title  will  support  action. — On  a  compromise  of  a  controversy 

respecting  the  right  to  certain  mill  machinery,  which  defendant 
had  bought  from  plaintiff,  on  credit,  and  which,  after  its  partial 
destruction  by  fire,  he  had .  repaired  and  rebuilt  at  his  own 
expense,  a  stipulation  in  a  note  given  by  him  to  plaintiff,  that  the 
title  to  the  machinery  "is  to  vest  in  said  P."  [plaintiff]  "until  said 
sum  of  money  is  paid,"  gives  plaintiff  the  right  of  possession,  on 
which  he  may  maintain  an  action  to  recover  the  machinery. 
Jones  V.  Pullen,  306. 

3.  Verdict  for  plaintiff,  not  assessing  value  of  property;  when  available 

on  error.-^The  failure  of  the  jury  to  assess  the  value  of  the  prop-^ 
erty  sued  for,  on  returning  a  verdict  for  the  plaintiff,  causes  no 
injury  to  the  defendant,  and  is  not  available  on  error  at  his  in- 
stance, when,  by  the  execution  of  the  necessary  bond  after  the 
defendant's  failure  to  give  bond  (Code,  §§  2942-43),  the  plaintifi' 
was  in  possession  of  the  property  sued  for.     lb.  306. 

4.  Description  of  property  in  complaint. — In  detinue,  or  the  statutory 

action  for  the  recovery  of  specific  property,  the  rule  as  to  descrip- 
tion is  somewhat  stricter  than  in  trespass  or  trover,  where 
damages  only  are  recoverable ;  but,  where  the  action  is  brought  by 
an  executor  or  administrator,  to  recover  bonds  which  have  never 
been  in  his  possession,  but  which  are  alleged  to  belong  to  the 
estate  of  his  testator  or  intestate,  less  particularity  of  description 
is  required  than  in  othiar  cases.  David  v.  David's  Adm'r,  139. 
5<  Same. — "Bonds  to  the  amount  of  .$2,100,  issued  by  the  county  of 
Wilson,  State  of  Tennessee,  and  known  as  Wilson  coimty  bonds," 
without  other  descriptive  words,  is  not  a  sufficient  description  of 
the  bonds,  for  the  recovery  of  which  an  administrator  sues  in  this 
case ;  but  the  addition  of  words  sliowing  the  denomination  of 
tlie  bonds,  as  "two  bonds  of  $1,000  each,"  renders  the  description 
sufficiently  certain  and  definite,  without  specifying  the  dates,  class 
or  numbers ;  and  it  is  not  necessary  to  allege  the  authority  of  the 
riiaker  to  issue  them.    lb.  139. 

Discontinuance. 

1.  Discontinuance  as  to  one  of  several  defendants. — In  an  action  ex  con- 
tractu against  two  or  more  defendants,  one  of  whom  pleads  non 
est  factum,  or  other  matter  of  discharge  personal  to  himself,  the 
plaintiff  may  enter  a  discontinuance  as  to  him,  without  affecting 
his  right  to  proceed  to  judgment  against  the  others.  Connerly  & 
Co.  V.  P.  &  M.  Insurance  Co.,  432. 

DOCKETS. 

1.  Motion  docket. — The  motion  docket  is  no  part  of  the  records  proper 
of  the  Circuit  Court,  and  proceedings  shown  by  it  can  only  become 
so  by  being  enrolled  as  matter  of  record,  or  by  bill  of  exceptions ; 
and  the  latter  is  the  better  practice.     David  v.  David's  Adm'r,  139. 
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1.  Change  of  domicile. — A  domicile  can  not  be  changed    by   mere 

intention — the  intention  must  be  carried  into  effect ;  and  the  old 
domicile  continues  until  a  new  one  is  acquired.  Talmadge  v.  Tal- 
madge,  199. 

2.  Domicile  of  husband  and  wife;  claim  of  exemption  by  widow. — The 

domicile  of  the  husband  determines  that  of  the  wife;  and  where 
he  was  not  a  resident  of  this  State  at  the  time  of  his  death, 
although  he  had  bought  property  here,  and  was  making  prepara- 
tions to  remove,  his  widow  can  not  claim  a  homestead  exemption 
in  the  lands.    lb.  199. 

DOAVER. 

1.  Dower  interest  iri  lands  sold  for  payment  of  debts,  under  probate  decree; 

and  how  recovered.— When  a  decedent's  lands  are  sold  for  the  pay- 
ment of  debts,  on  the  petition  of  the  administrator,  if  the  widow 
did  not  file  her  written  consent  that  her  dower  interest  might  be 
included  in  the  sale  (Code,  H  2409-70),  her  right  of  dower  is  not 
affected  by  the  sale,  and  she  can  not  maintain  a  bill  in  equity 
against  the  administrator,  to  recover  a  part  of  the  proceeds  of  sale 
as  compensation  for  it ;  and  when  the  sale  is  made  with  her 
written  consent,  and  includes  her  dower  interest,  "it  is  doubtful 
if  she  has  any  remedy  outside  of  the  Probate  Court,  unless  some 
special  reason  is  shown  for  invoking  the  powers  of  a  court  of 
equity."     Bradford's  Adm'r  v.  Bradford,  252. 

2.  Same;  conclusiveness  of  probate  decree. — When  the  administrator's 

petition,  asking  a  sale  of  lands  for  the  payment  of  debts,  alleges 
that  the  widow  has  a  statutory  separate  estate  greater  in  value 
than  her  dower  interest  and  distributive  share  of  her  husband's 
estate  (Code,  §§  2715-16) ;  and  she  is  served  with  notice  of  the 
filing  of  the  petition,  but  fails  to  appear;  if  she  is  to  be  regarded 
as  a  partj'  to  the  proceeding,  and  her  dower  interest  is  to  be  con- 
sidered as  included  in  the  sale,  the  decree  is  conclusive  on  her  as 
to  the  existence  and  value  of  her  statutory  separate  estate,  and 
she  can  not  claim  any  part  of  the  proceeds  of  sale.    lb.  252. 

EJECTMENT. 

1.  What  title  will  support  or  defeat  action. — xldverse  possession  of  lands, 

for  the  length  of  time  prescribed  as  a  bar  by  the  statute  of  limi- 
tations, confers  such  a  title  as  will  support  or  defeat  an  action  of 
ejectment.  Barclay  v.  Smith,  230;  Ryan  v.  Kilpatrick,  332; 
Clark  v.  Snodgrass,  233. 

2.  Denial  of  possession. — In  ejectment,  or  the  corresponding  statutory 

action  (Code,  §§  2959-69),  if  the  fact  of  possession  at  the  com- 
mencement of  the  suit  is  controverted,  the  plaintiff  must  show 
that  the  defendant  dispossessed  him,  or  was  in  actual  possession. 
Kirkland  v.  Trott,  417. 

3.  Proof  of  possession. — Possession  by  the  defendant,  when  contro' 

verted,  may  be  proved  by  his  declarations  or  conduct :  if  he  re' 
fuses  to  surrender  the  possession  on  demand,  not  denying  the 
fact  of  possession,  but  resting  his  refusal  on  a  denial  of  the 
plaintiff's  right,  this  is  an  admission  of  possession,  and  he  can 
not  gainsay"  it  when  sued.     lb.  417. 

ELECTIONS. 

1.  Of  county  commissioners,  under  special  statute. — Under  the  special 
statute  approved  January  29th,  1879,  authorizing  the  Commis- 
sioners Court  of  several  counties  named,  of  which  Jackson  is  one, 
"to  lay  off  said  counties  into  four  commissioners'  districts"  (Sess. 
Acts  of  1878-9,  p.  208) ;  and  further  providing  that  "the  qualified 
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voters  of  said  counties  shall  elect  one  commissioner  for  each  dis- 
trict, whose  term  of  service  shall  commence  at  the  expiration  of 
the  terms  of  the  present  incumbents,  and  said  commissioners 
shall  reside  in  the  district  for  which  they  are  severally  elected"  ; 
although  all  the  qualified  voters  of  the  county  vote  for  each  of  the 
four  commissioners,  the  person  receiving  the  greatest  number  of 
votes  in  each  district  is  the  commissioner  for  that  district, 
although  two  persons  in  another  district  each  received  more  votes 
than  he.     State,  ex  rel.  Inglis  v.  Nicholson,  ISl. 

2.  Under  local  law,  as  to  licensing  sale  of  spirituous  liquors  ;  nature  of 

proceeding,  and  jurisdiction  of  probate  judge. — Under  the  law  ap- 
proved March  19th,  1875,  authorizing  local  elections  to  be  held,  in 
the  counties^  therein  named,  to  determine  whether  the  sale  of 
spirituous  liquors  shall  be  licensed  in  the  district  or  precinct  in 
which  the  election  is  held  (Sess.  Acts  1874-5,  p.  276),  a  new  jilris- 
diction  is  created,  and  conferred  on  the  probate  judge  ;  and  the 
proceedings  being  strictly  statutory,  the  record  (or  quasi  record) 
must  affirmatively  show  every  fact  necessary  to  sustain  them,  and 
no  presumptions  can  be  indulged  in  their  favor,  tally  i).  Ori- 
der,  119. 

3.  Same  ;  sufficiencif  of  petition.— 'the  petition,  by  which  tlie  f»roceed- 

ing  is  instituted,  must  contain  all  the  averments  necessary  to  givB 
jurisdiction  to  the  judge,  as  specified  in  the  first  section  of  the 
law:  a  failure  to  aver  that,  "in  the  opinion  of  the  petitioner,  the 
public  good  will  be  promoted  by  a  prohibition  of  the  sale  or  giv- 
ing awav  of  vinous  or  spirituous  liquors  within  such  limits,"  is  a 
fatal  defect,  and  renders  the  entire  proceedings  void,     lb  119. 

EEEOR  AND  APPEAL. 

1.  Assignment  of  error  on  decree  from,  which  appeal  is  barred;  joinder  in 

error. — In  a  chancery  cause,  an  assignmentof  error  can  not  prop- 
erly be  based  on  a  decree  from  which  an  appeal  was  barred  by 
the  statute  of  limitations  when  the  appeal  was  sued  out ;  but  the 
objection  is  w'aived  by  a  joinder  in  error.  McDonald  v.  McMahon'i 
Adm'r,  116. 

2.  What  is  revisable. — The  granting  or  refusal  of  a  continuance  is  rhat- 

ter  of  discretion,  and  is  not  revisable.     E.r  parte  Jones,  202. 

3.  Same. — The  proceedings  had  on  a  motion  for  a  new  trial,  though 

incorporated  in  the  bill  of  exceptions,  are  no  part  of  the  record 
proper,  are  not  revisable,  and  can  not  be  considered  for  any  pur* 
pose.     Tyree  v.  Parham's  Executor,  424- 

4.  Same. — After  the  register  has  made  his  report  under  a  reference,  an 

application  to  the  chancellor  for  a  re-reference  of  the  matters  of 
account,  iii  order  that  the  party  asking  it  may  adduce  additional 
evidence,  is  addressed  to  the  discretion  of  the  chancellor,  and  his 
refusal  of  it  is  not  revisable  on  error.     Nunn  v.  Nunn,  35. 

5.  Trial  of  issue  by  court,  without  jury. — Since  the  statute  authorizes 

an  issue  of  fact  to  be  tried  by  the  court,  without  the  intervention 
of  a  jury,  by  written  consent  of  the  parties  (Code,  §  3029),  it  may 
be  questioned  whether  the  failure  of  the  record  to  show  such  writ- 
ten agreement,  when  no  objection  was  raised  in  the  court  below 
based  on  the  want  of  it,  is  available  on  error;  and  certainly,  if  the 
parties  to  the  issue  do  not  complain,  other  defendants,  against 
whom  judgment  by  nil  dicit  was  taken,  can  not  assign  it  as  error. 
Heyman  v.  McBurney,  511. 

6.  Charge  referring  legal  question  to  jury. — It  is  the  duty  of  the  court  to 

construe  a  written  instrument,  when,  offered  in  evidence,  and  a 
charge  referring  its  construction  to  the  jury  is  ern*oneous ;  yet,  if 
the  construction  should  have  been  against  the  party  excepting  to 
the  charge,  it  is  error  without  injury*    Jones  v.  PuUen,  306. 
(41) 
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7.  Charges  given,  but  not  so  indorsed. — When  charges  asked  are  given, 

it  is  tiie  imperative  duty  of  the  presiding  judge  to  so  indorse  them 
(Code,  §  3109) ;  but  the  failure  to  do  so,  the  jury  being  permitted  to 
take  them  without  such  indorsement,  is  not  a  reversible  error, 
when  no  exception  was  reserved  to  it  before  the  jury  retired. 
Tyree  v.  Parhani's  Executor,  4^4- 

8.  Error   without  injury,  in  admission  of  secondary  evidence. — The  ad- 

mission of  secondary  evidence  of  the  contents  of  a  judgment, 
against  objection,  is  error  without  injury,  when  the  judgment  has 
alrejidy  been  properly  proved  by  the  production  of  a  certified 
copy.    lb.  424. 

9.  Beversal  on  account  of  admission  of  illegal  evidence. — On  appeal 

from  a  judgment  at  law,  the  admission  of  illegal  evidence,  against 
an  objection  properly  taken,  raises  a  presumption  of.  injury,  and 
is  cause  of  reversal  unless  the  record  affirmatively  repels  such 
presumption.     David  v.  David's  AdmW,  140. 

10.  Presumption  in  favor  of  judgment. — When  a  charge  is  asked  and  re- 

fused, which  is  not  shown  to  have  been  reduced  to  writing  (Code, 
§  3109),  it  will  be  presumed  to  have  been  refused  because  not 
asked  in  writing.     Green  v.  The  State,  40. 

11.  Same. — On  appeal  from  a  judgment  rendered  by  a  justice  of  the 

peace,  a  judgment  by  default  will  be  reversed  on  error,  unless 
the  record  shows  that  a  complaint,  or  statement  of  the  cause  of 
action,  was  filed ;  but,  after  judgment  by  nil  dicit,  or  on  verdict, 
without  objection  on  account  of  the  failure  to  file  a  complaint,  it 
will  be  presumed  that  a  complaint  was  waived,  or  that  it  has  been 
lost.     Heymanv.  McBurney,  511. 

12.  Revision   of  probate   decree. — In    proceedings   before  the  Probate 

Court,  where  they  assume  an  adversary  fonn,  and  involve  ques- 
tions of  fact,  the  findings  of  the  judge  have  much  of  the  force  and 
effect  of  the  verdict  of  a  jury ;  and  though  his  decision  is  revisa- 
ble  on  error,  when  all  the  evidence  is  set  out  in  the  record,  it  will 
not  be  disturbed,  unless  manifestly  erroneous.  Dabney  v.  Milch- 
ell,  495. 

13.  Same. — In  revising  a  judgment  or   decree  on  a  disputed  question 

of  fact,  this  court  will  indulge  every  reasonable  presumption  in 
favor  of  its  correctness,  and  will  not  reverse,  when  the  record 
does  not  set  out  all  the  e\'idelice  that  was  before  the  primary 
court,  because  that  which  is  set  out  does  not  affirmatively  show 
its  correctness.     Bradford's  Adm'r  v.  Morris,  283. 

14.  Sams.^On  an  application  for  the  substitution  of  lost  or  destroyed 

records,  parol  evidence  is  admissible ;  and  the  court  below  having 
examined  the  witnesses  ore  tenus,  and  thus  having  peculiar  op- 
portunities for  judging  of  the  credibility  and  weight  of  the  evi- 
dence, the  appellate  court  is  not  inclined  to  reverse  its  finding  on 
the  facts,  unless  clearly  convinced  that  it  is  erroneous.  Lilly  v. 
Larkin,  110. 

15.  Revision  of  chancellor's  decree  on  facts. — The  decision  of  the  chan- 

cellor, on  a  disputed  question  of  fact,  will  not  be  disturbed  by  the 
appellate  court,  unless  it  clearly  appears  to  be  erroneous.  Derrick 
V.  Brovm,  162. 

16.  Same. — On    appeal  from  a  decree  in  chancery,  rendered  on  the 

pleadings  and  evidence  as  to  a  disputed  question  of  fact,  the  ap- 
pellate court  will  affirm  the  decree,  "unless  clearly  convinced 
that  it  is  wrong."     Donegan  v.  Davis,  862. 

17.  Reversal  of  decree  dismissing  bill,  vjhere  cross-bill  is  filed.-^Where 

the  chancellor  dismisses  a  bill  on  the  final  hearing,  and  also  a 
cross-bill  filed  by  an  infant  defendant,  and  an  appeal  is  taken  b 
the  complainant ;  this  court,  on  reversing  the  decree,  can  hot  r 
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instate  the  cross-bill,  nor  grant  any  relief  upon  it ;  but,  if  the 
reversal  of  the  decree  on  the  original  bill  makes  it  proper  that 
the  infant  should  have  an  opportunity  to  assert  his  rights,  the 
cause  will  be  remanded,  in  order  that  another  cross-bill  may  be 
filed,  if  deemed  necessary.  Parks  v.  Parks,  326. 
18.  Remandment  of  cause  on  reversal ;  when  ordered. — When  the  chan- 
cellor overrules  a  demurrer  to  a  bill,  and  grants  relief  upon  it, 
this  court,  on  reversing  his  decree  on  the  demurrer,  will,  ordina- 
rily, remand  the  cause,  in  order  that  the  complainant  may  have 
an  opportunity  to  amend  his  bill ;  but,  when  the  record  affirma- 
tively shows  that  the  defects  are  incapable  of  amendment,  and 
that  the  complainant  can  not  recover  in  any  event,  a  final  decree 
will  be  here  rendered  dismissing  the  bill.  Bradford's  Adm'r  v. 
Bradford,  252. 

ESTATES  OF  DECEDENTS. 

1.  Statute  of  non-claim. — On  citation  to  the  administrator  of  a  deceased 

guardian,  to  compel  a  settlement  of  the  guardian's  accountsj  the 
statute  of  non-claim  is  available  as  a  defense  (Code,  §  2597),  if 
the  claim  has  not  been  pi'esented  to  the  administrator  within 
eighteen  months  after  the  grant  of  letters  ;  but  the  statute  would 
not,  it  seems,  be  a  bar  to  a  proceeding  for  the  recovery  of  specific 
money  or  property  of  the  ward,  wliich  was  in  the  hands  of  the 
guardian  at  the  time  of  his  death.  Rhodes  v.  Hannah's  Adm'r, 
215. 

2.  Sale  of  lands  hy  administrator ,  under  probate  decree ;  whether  husband 

or  wife  is  purchaser. — When  the  husband  is  the  highest  bidder  for 
lands  sold  by  an  administrator  under  a  probate  decree,  and  gives 
his  note,  with  sureties,  for  the  deferred  payment,  and  is  reported 
to  the  court  as  the  purchaser,  and  the  sale  to  him  confirmed ;  the 
fact  that  he  took  from  the  administrator's  attorneys,  without  the 
knowledge,  consent,  or  authority  of  the  wife,  a  receipt  for  the  cash 
payment  in  her  name,  does  not  change  the  character  of  the  sale, 
nor  authorize  the  wife  to  claim  any  rights  as  a  purchaser,  as 
against  a  subsequent  purchaser  under  a  decree  enforcing  a  ven- 
dor's lien  for  the  unpaid  note.     Crutcher  v.  Taylor,  217. 

3.  Sale  of  lands  under  probate  decree;  who  may  ask  conveyance  by  admin- 

istrator.— When  lands  have  been  sold  by  an  administrator,  under 
a  decree  of  the  Probate  Court,  and  the  sale  has  been  duly  con- 
firmed, and  the  purchase-money  paid  in  full,  the  purchaser  may 
apply  to  the  court  by  petition,  to  compel  the  exe»ution  of  a  con- 
veyance by  the  administrator,  or  such  other  person  as  the  court 
may  appoint  (Code,  §  24(58) ;  but  the  statute  does  not  authorize  a 
sub-purchaser  to  file  such  petition.  (Changed  by  statute  approved 
March  1st,  1881.  Sess.  Acts  1880-81,  p.  29.)  Anderson's  Adm'r 
V.  Bradley,  263. 

4.  Same;  notice  to  heir  of  petition  for  conveyance. — Notice  to  the  heir  of 

the  filing  of  a  petition  to  compel  a  conveyance  of  lands  sold  by  the 
administrator  under  a  decree  of  the  Probate  Court,  is  essential  to 
the  validity  of  the  proceedings.  lb.  263;  also,  Tayloe  v.  Dugger, 
444. 

5.  Dower  interest  of  widow,  and  hoiv  recovered. — When  a  decedent's 

lands  are  sold  for  the  payment  of  debts,  on  the  petition  of  the 
.  administrator,  if  the  widow  did  not  file  her  written  consent  that 
her  dower  interest  might  be  included  in  the  sale  (Code,  H  2469- 
70),  her  right  of  dower  is  not  affected  by  the  sale,  and  she  can 
not  maintain  a  bill  in  equity  against  the  administrator,  to 
recover  a  part  of  the  proceeds  of  sale  as  compensation  for  it ; 
and  when  the  sale  is  made  with  her  written  consent,  and 
includes  her  dow^er  interest,  "it  is  doubtful  if  she  has  any  remedy 
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outside  of  the  Probate  Court,  unless  some  special  reason  is  sbown 
for  invoking  the  powers  of  a  court  of  equity."  Bradford's  Adm'r 
V.  Bradford,  252. 
6v  Removal  of  settlement  or  proceeding  into  equity. — The  settlement 
of  a  decedeht's  estate,  or  other  proceeding  connected  with 
the  administration,  can  not  be  removed  into  the  Chancery 
Court  by  a  distributee,  or  other  party  beneficially  interested, 
after  the  jurisdiction  of  the  Probate  Court  has  attached,  unless 
it  is  shown  that  some  question  of  equitable  cognizance  is  in- 
volved which  the  Probate  Court  is  incompetent  to  determine ;  and 
it  can  not  be  removed  into  the  Chancery  Court  by  the  personal 
representative,  in  any  case,  or  at  any  time,  without  the  assign- 
ment of  some  special  equitable  reason.  Newsom  v.  Thornton,  311. 
See,  also.  Executors  and  Administrators. 

ESTOPPEL. 

1.  En  pais,  in  case  of  fraud. — As  between  the  original  purchaser  of 

the  cotton  and  the  bona  fide  holder  of  the  warehouse  receipts, 
deriving  title  from  a  person  who  procured  them  by  fraud,  the 
doctrine  of  estoppel  applies,  on  the  principle  that,  when  one  of 
two  innocent  persons  must  suffer  by  the  fraud  of  a  third  person, 
the  loss  must  fall  on  him  who,  by  the  trust  and  confidence  reposed 
in  the  deceiver,  enabled  him  to  perpetrate  the  fraud:  Allen, 
Bethune  &  Co.  v.  Maury  &  Co.,  10. 

2.  By  recitals  of  deed. — Where  a  conveyance  purports  to  be  made  in 

consideration  of  love  and  afiiection,  and  also  recites  a  valuable 
consideration,  as  an  acknowledged  indebtedness  for  a  sum  not 
ascertained,  this  is  sufficient  to  support  it,  notwithstanding  the 
further  recitals  of  love  and  affection-  and  a  nominal  consideration : 
and  in  the  absence  of  fraud  or  mistake,  the  heirs  of  the  grantor 
can  not  dispute  the  recital,  nor  question  the  adequacy  of  the  con- 
sideration.    Goodlett  V.  Hansell,  151. 

3v  En  pais  against  married  woman,  as  to  equitable  separate  estate. — A 
married  woman,  owning  an  equitable  separate  estate  in  lands, 
may  contract  in  reference  to  it,  or  bind  it  by  an  estoppel,  as  if  she 
were  a  femme  sole;  and  if,  without  fraud  or  mistake,  with  full 
knowledge  of  the  facts,  and  without  coercion  on  the  part  of  her 
husband,  she  induces  a  stranger  to  purchase  from  her  trustee,  she 
can  not  afterwards  impeach  the  sale.     Williams  v.  Baldridge,  338. 

A:  Against  surety ,  from  denying  execution  of  bond. — The  surety  on  a 
bond,  when  sued,  may,  under  a  special  plea  of  non  est  factum, 
show  that  he  signed  it,  and  left  it  with  his  principal  as  an  escrow, 
to  be  delivered  only  on  the  express  condition  that  other  named 
persons  should  also  sign  it  as  sureties,  and  that  it  was  delivered 
in  violation  of  this  condition ;  but,  in  such  case,  if  the  surety, 
knowing  that  the  bond  has  been  delivered,  or  being  chargeable 
with  notice  of  its  delivery,  suffers  the  principal  to  act  under  it 
without  objection,  this  amounts  to  a  waiver  of  the  condition,  and 
estops  him  from  setting  it  up  in  avoidance  of  his  liability.  Wright 
V.  Lang,  389. 

5.  Against  party  in  possession  of  land. — If  a  person  refuses  to  surrender 
the  possession  of  land  on  demand,  not  denying  the  fact  of  posses- 
sion, but  resting  his  refusal  on  a  denial  of  the  plaintiff's  right, 
this  is  an  admission  of  possession,  and  he  can  not  gainsay  it  when 
sued.     Kirkland  v^.  Trott,  417. 

EVIDENCE. 

Admissibility  and  Relevancy. 
1.  Relevancy  of  introductory  evidence. — An  executor  or  administrator  > 
suing  for  the  recovery  of  bonds  alleged  to  belong  to  the  decedent's 
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estate,  which  liave  never  been  in  his  possession,  and  testifying  as 
a  witness  for  himself,  may  state  tliat  he  was  put  on  inquiry,  as  to 
the  bonds,  by  information  received  from  others,  and  by  his  own 
idea  of  the  decedent's  wealth ;  such  testimony  being  merely  in- 
troductory, and  matter  of  inducement  to  the  main  issues.  David 
■  V.  David's  Adin'r,  139. 

2.  Evidence  showing  possession  or  ownership  of  bonds  by  intestate. — The 

plaintiff,  suing  as  administrator,  for  the  recovery  of  bonds  alleged 
to  belong  to  the  intestate  at  the  time  of  his  death,  may  show  that 
bonds  of  the  description  sued  for  were  found  on  the  intestate's 
premises  a  few  days  after  his  death,  and  that  the  defendant  took 
possession  of  them  under  a  claim  of  ownership.     lb.  139. 

3.  Same. — He  may  show,  also,  the  payment  of  a  large  sum  of  money 

to  the  intestate  a  short  time  before  his  death,  and  the  fact  that  no 
rnoney  was  found  on  hand  after  his  death,  as  proving  his  finan- 
cial condition,  and  strengthening  the  probability  that  the  money 
was  invested  in  bonds,    lb.  139. 

4.  Evidence    as  to  quantity  of  corn  delivered. — In  an  action  against 

a  railroad  company  as  a  common  carrier,  for  the  failure  to 
deliver  a  quantity  of  corn  received  for  transportation,  the  quantity 
received  being  a  material  question,  the  person  who  delivered  it 
for  the  plaintiff  having  testified  to  the  quantity,  as  ascertained 
from  the  number  of  barrels  and  the  quantity  of  shelled  corn 
measured  out  of  one  barrel ;  he  may  state,  as  a  fact  corroborating 
his  measurement  and  calculation,  that  he  afterwards  filled  the 
same  barrel  with  corn  out  of  the  same  crib,  and  again  measured 
it  out,  with  the  same  result  as  before.  S.  &  N.  Ala.  Railroad  Co. 
V.  Wood,  167. 

5.  Proof  of  fraud,    by  other    transactions. — In  trespass  against  the 

makers  of  a  bond  of  indemnity,  given  to  induce  the  sheriff  to  levy 
on  goods  in  plaintiff's  possession,  as  the  property  of  the  person 
from  whom  he  bought  them ;  the  sale  being  attacked  on  the 
ground  of  fraud,  and  defendants  having  adduced  evidence  tend- 
ing to  show  that  it  was  fraudulent,  and  that  the  vendor  was  at  the 
time  insolvent ;  they  can  not  be  allowed  to  prove  that,  about  the 
time  of  the  levy,  which  was  about  a  month  after  the  sale,  other 
attachments  against  the  vendor  were  levied  on  other  goods  in  his 
possession,  and  that  said  goods  were  claimed  by  another  person. 
Lienkauf  &  Strauss  v.  Morris,  406. 

6.  Relevancy  of  evidence  as  to  existence  of  lost  record. — On  motion  to 

substitute  a  probate  decree  alleged  to  have  been  lost,  the  former 
existence  of  which  is  denied ;  the  probate  judge  having  testified . 
to  the  rendition  of  the  decree,  and  its  entrj'  in  a  book  kept  by 
him,  though  it  was  not  entered  on  the  minute-book  kept  by  his 
clerk ;  a  witness  who  was  frequently  in  the  office,  and  saw  the 
clerk  writing  there,  may  testify  that  "he  saw  the  clerk  entering 
up  minutes  from  the  order-book  kept  by  the  judge,  that  he  copied 
said  orders  from  a  form-book,  and  that  he  pever  saw  him  copying 
decrees  from  any  other  book:"  such  testimony  tends,  though 
slightly,  "to  show  that,  if  the  decree  had  ever  existed,  it  would 
not  have  been  found  elsewhere  than  on  the  book  in  which  it  Avas 
said  to  have  been  entered  by  the  judge."     Dabney  v.  Mitchell,  495. 

7.  Same. — The  alleged  lost  decree  being  a  decree  rendered  on  the  final 

settlement  of  a  guardian's  accounts,  the  record  of  a  proceeding  to 
amend  the  decree  nunc  pro  tunc,  at  a  term  subsequent  to  the 
alleged  loss,  and  an  account-current  for  final  settlement  subse- 
quently filed,  being  inconsistent  with  the  alleged  lost  decree,  are 
relevant  evidence  on  the  motion  to  substitute.     lb.  495. 

8.  Same. — The  minute-book  of  the  court,  containing  entries  of  its  pro- 

ceedings, and  oiE  all  decrees  similar  to  that  claimed  to  have  been, 
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entered  elsewhere,  but  showing  no  entry  as  to  the  particular  de- 
cree in  controversy,  is  also  relevant  and  competent  evidence. 
lb.  495. 
9.  Replevy  bond ;  admissibility  as  evidence  against  claimant. — ^The  re- 
plevy bond  executed  by  the  defendant  in  attachment,  not  reciting 
or  asserting  any  right  or  interest  in  the  property  attached,  is  not 
admissible  evidence  against  the  claimant,  "as  a  circumstance  to 
show  title  in  the  defendant  in  attachment  at  the  time  of  the 
levy;"  as  to  the  claimant,  such  bond  is  res  inter  alios  acta. 
Wright  v.  Smith,  514. 

10.  Coaaideratiou  of  assigned  contract. — In  an  action  by  the  assignee  or 
transferree  of  a  claim  for  work  or  labor  done,  the  assignment  not 
being  denied  by  special  plea,  evidence  in  relation  to  the  consid- 
eration thereof  is  not  admissible.     Wood  v.  Brewer  &  Brewer,  570. 

\1.  Evidence  proving  failure  of  consideration.-^ln  an  action  on  a  prom- 
issory note,  given  for  the  price  of  "soluble  pacitic  guano,"  man- 
ufactured and  sold  by  plaintiff  to  defendant,  the  defendant  may 
prove  that  he  made  skillful  application  of  the  guano,  and  found  it 
worthless.     Pacific  Guano  Co.  v.  Mullen,  582. 

12.  Official  hooks  relative  to  ai<sessments. — The  tax-assessor  is  required 

to  make,  and  deposit  in  the  office  of  the  probate  judge,  a  book 
containing  a  condensed  statement  of  the  tax-assessment;  and 
when  the  assessment  has  been  corrected  by  the  Commissioners 
Court,  tlie  i)robate  judge  is  required  to  make  another  book,  for 
the  use  of  the  tax-collector,  showing  in  concise  form  the  amount 
of  taxes  due  from  each  tax-payer  (Code,  §§  389,  395,  435).  Each 
of  these  books  is  an  official  public  document,  and  may  be  compe- 
tent evidence  in  an  action,  or  summary  proceeding,  against  the 
tax-collector ;  if  the  second  has  not  been  completed  by  the  pro- 
bate judge,  the  first  may  be  received  in  its  stead ;  and,  if  it  is 
uncertain,  from  the  statements  of  the  bill  of  exceptions,  which 
book  was  admitted  as  evidence,  it  will  be  presumed  to  have  been  ' 
the  corrected  book  prepared  by  the  probate  judge.  Dudley  v. 
Chilton  County,  593. 

Admissions  ;  Confessions  ;  Declarations  ;  Hearsay  ;  Res  GESTiE. 

13.  Admission  of  possession. — In  ejectment,  or  the  corresponding  statu- 

tory action,  possession  by  the  defendant,  when  controverted, 
may  be  proved  bj'  his  declarations  or  conduct :  if  he  refuses 
to  surrender  the  possession  on  demand,  not  denying  the 
fact  of  possession,  but  resting  his  refusal  on  a  denial  of  the 
plaintifl"'s  right,  this  is  an  admission  of  possession,  and  he  can 
not  gainsay  it  when  sued.     Kirkland  v.  Trott,  417. 

14.  Proposal  of  compromii^e . — A  proposal  to  compromise  or  settle  a  mat' 

ter  in  controversy,  coupled  with  a  condition  which  is  rejected,  is 
not  an  admission  that  anything  is  due,  and  has  no  effect  on  the 
legal  rights  of  the  parties.     Jackson  v.  Clapton,  29. 

15.  Confessions;  when  admissible. — The  confessions  of  the  defendant  in 

this  case,  a  freedman,  made  to  another  freedman  while  confined 
in  jail,  held  to  have  been  made  voluntarily,  and  therefore  admissi- 
ble, on  the  authority  of  Aaron  v.  The  State,  37  Ala.  106,  and  John- 
son V.  The  State,  59  Ala.  37.     Perkins  v.  State,  457. 

16.  Dying  declarations;  admissibility  on  constitutional  grounds. — Dying 

declarations,  when  made  under  a  clear  conviction  of  impending 
death,  referring  to  the  circumstances  immediately  attending  the 
crime,  and  identifying  the  accused  as  the  perpetrator,  are  com- 
petent evidence  against  hiin ;  and  though  their  admission  is  an 
exception  to  the  general  rule  excluding  hearsay  evidence,  it  is 
pot  A'iolfitive  of  the  constitutional  provision.  State  and  Federal, 


INDEX.  647 

EVIDENCE— C'o«<Mmt'd. 

which  secures  to  the  accused  the  right  to  be  "confronted  by  th© 
witnesses  against  him."     Green  v.  State,  40. 

17.  Declaration  explanatory  of  possession. — The  declaration  of  a  person 

who  is  in  possession  of  land,  to  the  effect  that  he  took  possession 
as  the  agent  of  another,  is  explanatory  of  the  nature  and  charac- 
ter of  his  possession,  and  admissible  evidence  as  a  part  of  the 
res  gestx.     Kirkland  v.  Trott,  417. 

18.  Declaration  of  person  in  possession  of  property  attached. — The  dec- 

laration of  "the  defendant  in  attachment,  made  to  the  officer  at  the 
time  of  the  levy  of  the  writ  on  personal  property  in  his  posses- 
sion, to  the  effect  that  the  property  did  not  belong  to  him,  being 
explanatory  of  possession,  and  in  disparagement  of  his  own  title,  is 
competent  evidence  for  the  claimant,  on  a  trial  of  the  right  of 
property  under  the  statute.     Wright  v.  Smith,  514. 

19.  Admissibility  of  declarations  as  part  of  res  gestae. — A  witness  who 

purchased  for  the  decedent  some  of  the  bonds  in  controversy,  may 
testify  to  a  conversation  between  himself  and  the  intestate  in  ref- 
erence to  them,  at  or  about  the  time  of  the  negotiation  and  pur- 
chase, as  a  part  of  the  res  gestae.     David  v.  David's  Adm'r,  140. 

20.  Admissibility  of  letters. — Letters  written  by  and  between  the  plain- 

tiff and  third  persons,  who  are  not  produced  as  witnesses,  tending 
to  show  a  conversion  by  the  defendant  of  the  bonds  sued  for,  are 
mere  hearsay,  and  inadmissible.     lb.  140. 

21.  Entries  or  memoranda  made  by  deceased  person. — A  promissory  note 

having  been  used  as  a  paper  on  the  settlement  of  an  administra- 
tor's accounts,  an  indorsement  written  on  it  by  his  attorney  is 
properly  received  in  evidence,  on  motion  to  substitute  the  settle- 
■  ment  as  a  lost  record,  either  to  identify  the  paper,  or  as  original 
evidence  to  support  the  correctness  of  the  settlement  proposed  to 
be  substituted,  on  proof  that  it  was  ^written  at  the  time  of  the 
former  settlement,  and  that  the  attorney  is  deceased.  Lilly  v. 
Larkin,  110. 

22.  Proof  of  conversation  v;ith  deceased  person,  v}hose  estate  is  interested 

in  suit. — Under  the  provisions  of  the  statute  relating  to  the  com- 
petency of  parties  as  witnesses  (Code,  )  3058),  a  party  can  not  be 
allowed  to  testify  to  a  conversation  with  a  deceased  person,  whose 
estate  would  be  liable  to  refund  to  the  adverse  party  in  the  event 
of  a  recovery.     Jackson  v.  Clopton,  29. 

23.  Proof  of  transactions  with  decedent,  in  action  by  administrator. — In  an 

action  brought  by  an  administrator  (or  revived  in  his  name  on  the 
death  of  the  original  plaintiff),  the  defendant  can  not  be  allowed 
to  testify,  in  his  one  behalf,  that  the  intestate  sued  him  before  a 
justice  of  the  peace  on  the  same  cause  of  action,  and  that  the 
justice  decided  plaintiff  was  not  entitled  to  recover.  Such  testi- 
mony is  within  the  statute  as  to  transactions  with  a  decedent  whose 
estate  is  interested  in  the  result  of  the  suit  (Code,  $  3058),  and 
can  not  be  proved  by  the  adverse  party  himself.  Beadle  v.  Gra- 
ham's Adm'r,  99,  102. 

24.  Same. — On  an  application  by  an  administrator  for  the  substitution 

of  a  record  alleged  to  be  lost  or  destroyed,  being  an  annual  or 
partial  settlement  .of  his  accounts,  he  is  a  competent  witness  for 
himself  to  prove  the  correctness  of  the  record  proposed  to  be  sub- 
stituted ;  such  evidence  is  not  within  the  statutory  prohibition 
(Code,  §  3058),  as  to  the  proof  of  transactions  with  a  deceased 
person  whose  estate  is  interested  in  the  result  of  the  suit.  Lilly 
V.  Larkin,  110. 

25.  Sanie. — In   an  action  by  or  against  an  executor  or  administrator, 

neither  party  is  allowed  to  testify  against  the  other,  "as  to  any 
transaction  with,  or  statement  hy  the  deceased,  whose  estate  is 
interested  in  the  result  of  the  suit"  (CqdQ,  §  3058) ;  but  a  witness 
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who  is  neither  a  party  to  the  record,  nor  beneficially  interested  in 
the  result  of  the  suit,  is  not  prohibited  from  testifying  to  such 
transactions  or  statement.     Daily's  AdrnW  v.  Daily,  2G6. 

Burden  op  Proof. 

26.  Account  sued  on. — When  the  correctness  of  the  account  sued  on  is 

put  in  issue  by  the  pleadings,  the  onus  is  on  the  plaintiff  ;  and  if 
the  account  produced  by  him  contains  both  proper  and  improper 
charges,  he  nujst  furnish  the  evidence  necessary  to  distinguish 
and  separate  them,  or  he  can  not  recover  at  all.  In  this  case,  the 
action  being  against  husband  and  wife,  and  founded  on  an  ac- 
count contracted  by  the  husband,  no  recovery  can  be  had  against 
the  wife's  statutory  estate,  without  proof  of  the  particular  items 
chargeable  against  it.     Lewis  &  Wife  v.  Dillard  &  Jones,  1. 

27.  Accounts  of  tax-collector  ;    settlement  with  court. — A  settlement  of 

the  accounts  of  a  tax-collector  with  the  Commissioners  Court 
of  the  county,  and  a  discharge  or  receipt  in  accordance  with 
the  settlement,  are  prima  facie  correct,  and  impose  the  onus  of 
proof  on  the  party  who  afterwards  disputes  its  correctness ;  but  it 
is  not  conclusive.     Kilpatrick  v.  Pickens  County,  4^2. 

28.  Accounts   of  guardian;    settlement  with  ward. — When  a  guardian 

makes  a  settlement  witii  his  ward  shortly  after  the  latter  has  at- 
tained hi.s  majority,  or  procures  from  him  a  receipt  in  satisfaction 
of  a  decree  rendered  on  final  settlement  of  his  accounts,  he  takes 
upon  himself  the  onus  of  proving  that  he  fully  communicated 
every  fact  within  his  knowledge  calculated  to  influence  the  con- 
duct of  the  ward,  and  obtained  nothing  from  him  without  his  free 
consent,  given  with  full  knowledge  of  all  facts  bearing  on  his 
rights.     Jackson  v.  Harris,  565. 

29.  Common  carrier;  liability  for  damage  or  injury. — In  an  action  against 

a  common  carrier,  for  a  damage  or  injury  to  goods  received  by 
him  for  transportation,  the  general  rule  is,  the  damage  or  injury 
being  shown,  that  the  onus  is  on  the  carrier  to  show  that  his  lia- 
bility terminated  before  the  loss  or  damage  occurred.  S.  &  N. 
Ala.  Railroad  Co.  v.  Wood,  168. 
80.  Consideration  of  note. — In  an  action  on  a  promissory  note,  purport- 
ing to  be  given  for  professional  services  rendered  by  the  payee,  as 
an  attorney,  in  a  suit  in  which  the  maker  was  one  of  the  sureties 
for  the  principal  debtor ;  the  suit  being  brought  in  the  name  of  the 
other  surety  as  assignee,  and  the  execution  of  the  note  being  ad- 
mitted; the  onus  is  on  the  defendant,  pleadinga  want  of  consid- 
eration, to  prove  that,  on  a  disagreement  between  the  attorney 
and  the  principal  debtor,  as  to  the  amount  of  the  fee,  the  matter 
was  referretl  to  arbitration,  and  that  tlie  amount  awarded  had 
been  paid  by  the  i»rlnci])al.     Edwards  v.  Logan,  508. 

31.  Same. — But,  tliese  facts  having  been  shown   by  the  defendant,  the 

onus  is  shifted  to  the  plaintitf,  to  prove  that  the  defendant  execu- 
ted the  note  with  full  knowledge  of  the  arbitration,  and  that  the 
liability  of  the  sureties  was  not  embraced  in  the  arbitration. 
//).  506. 

32.  Consideration  of  deed. — When  a  conveyance  is  assailed  by  creditors 

of  the  grantor,  whose  debts  were  in  existence  at  the  time  of  its 
execution,  the  recital  of  a  consideration  is  not  evidence  as  against 
them,  and  the  onus  is  on  the  grantee  to  prove  a  consideration  such 
as  will  support  it.     Houston  v   Blackman,  5.59. 

33.  Delivery  of  bond.— The  possession  of  an  executor's  official  bond  by 

the  probate  judge  to  whom  it  is  payable,  and  his  approval  of  it, 
raise  the  presumption  that  it  was  properly  delivered  to  him,  and 
the  onus  of  rebutting  this  presumption  is  cast  on  the  party  whq 
c|enies  the  validity  of  the  bond.      Wright  v.  Lang,  389, 
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34.  Purchase  for  valuable  consideration,   without  notice. — When  a  de- 

fendant sets  up  a  purchase  for  valuable  consideration  without 
notice,  in  defense  of  a  bill  to  enforce  a  vendor's  lien,  the  onus  is 
on  him  to  prove  the  payment  of  such  consideration ;  but  he  is  not 
required  to  disprove  notice,  when  the  deeds  recite  the  payment 
of  the  purchase-monej'.     Wynn  v.  Rosette,  517. 

Matters  Judicially  Known. 

35.  Foreign  clerks. — This  court  can  not  take  judicial  notice  of  the  clerks 

of  foreign  courts,  or  their  powers ;  and,  therefore,  cannot  know 
that  an  affidavit,  purporting  to  have  been  made  and  subscribed 
before  the  "  clerk  of  the  court  of  Common  Pleas  of  Richland 
county,  Ohio,"  or  his  deputy-clerk,  was  taken  before  that  officer, 
or  that  he  had  authority  to  administer  oaths.    Ex  parte  Jones,  202. 

Objections. 

36.  Objection  to  evidence  offered:  error  withont  injury. — When  illegal 

evidence  is  offered,  and  is  objected  to,  the  overruling  of  the  objec- 
tion is  error  without  injury,  when  the  bill  of  exceptions  does  not 
show  that  the  evidence  was  in  fact  introduced.  Jackson  v. 
Clopton,  29. 

37.  General  objection. — A  general  objection  to  evidence,  a  part  of  which 

is  relevant  and  admissible,  may  be  overruled  entirely.  David  v. 
David's  Adm'r,  140. 

38.  Specific  objection. — An  objection  to  evidence,  on  a  single   specified 

ground,  is  a  waiver  of  all  other  grounds  of  objection.  Kilpatrick 
V.  Pickens  County,  422. 

39.  Objection  to  evidence  admissible  against  one  of  several  defendants. — In 

an  action  against  two  or  more  defendants,  admissions  made  by 
one  of  them,  or  other  evidence  admissible  against  one  only,  can 
not  be  excluded  from  the  jury,  on  motion  of  the  others :  their 
proper  (and  only)  remedy  is  by  a  request  for  instructions  to  the 
jury,  limiting  its  effect;  but  the  better  practice  is  to  limit  its 
operation  at  the  time  the  evidence  is  admitted.  Lewis  v.  Lee 
County,  480. 

40.  Reversal  on  account  of  admission  of  illegal  evidence. — On  appeal 

from  a  judgment  at  law,  the  admission  of  illegal  evidence,  against 
an  objection  properly  taken,  raises  a  presumption  of  injury,  and 
is  cause  of  reversal  unless  the  record  affirmatively  repels  such 
presumption.     David  v.  David's  Adm'r,  140. 

41.  Secondary  evidence;  when  admission  is   error  without   injury.— The 

admission  of  secondary  evidence  of  the  contents  of  a  judgment, 
against  objection,  is  error  without  injury,  when  the  judgment 
has  already  been  properly  proved  by  the  production  of  a  certified 
copy.     Tyree  v.  Parham's  Executor,  424- 

Parol  and  Written. 

42.  Amendment  of  record  nunc  pro  tunc. — In  the  matter  of  amending 

records,  7iunc  pro  tunc,  this  court  has  always  followed  the  English 
rule,  which  excludes  parol  evidence,  and  allows  such  amendments 
to  be  made  only  on  record  evidence,  or  quasi  record  evidence. 
Lilly  v.  Larkin,  122. 

43.  Substitution  of  lost  records. — On  an  application  for  the  substitution 

of  a  record  which  has  been  lost  or  destroyed,  parol  evidence  is 
admissible.     lb.  110,  122. 

44.  Completing  imperfect  minute-entries  in  Probate  Court;  evidence  .—The 

statute  which  declares  that  "judges  of  probate  have  authority  to 
complete  the  minute-entries  and  decrees  in  causes  in  their  courts, 
when  the  same  are  incomplete  on  account  of  their  failure  to  make 
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the  Jiecessary  entries  at  the  time  when  they  should  have  been 
made"  (Code,  §  702),  is  simply  declaratory  of  an  inherent  power 
possessed  by  all  courts  of  record  at  common  law ;  and  the  statute 
not  prescribing  the  kind  or  character  of  evidence  which  shall  be 
received,  the  English  rule  must  prevail,  which  excludes  parol 
evidence.     lb.  122. 

45.  Erasure  or  alteration  in  writing. — When   a  written    instrument, 

offered  in  evidence  by  a  party  claiming  under  it,  bears  on  its  face 
the  marks  of  an  erasure  or  alteration  of  the  date,  he  may  adduce 
evidence  explanatory  of  such  erasure  or  alteration,  showing  that 
it  was  made  in  good  faith  before  or  at  the  time  the  writing  was 
executed.     Connolly  v.  Spragins,  258. 

46.  Consideration  of  deed. — A  conveyance  of  lands  by  a  husband  to  his 

wife,  which  purports  to  be  made  in  consideration  of  love  and 
affection,  "and  for  the  sum  of  one  dollar  cash  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,"  is  purely  voluntary, 
and  void  as  against  the  existing  creditors  of  the  husband ;  and 
when  assailed  by  them,  parol  evidence  can  not  be  received  to 
show  that  it  was  founded  on  a  valuable  consideration.  Houston 
V.  Blackman,  559. 

47.  Consideration  of  mortgage. — Under  a  bill  to  foreclose,  or  to  redeem, 

the  consideration  of  the  mortgage  debt  is  open  to  inquiry ;  parol 
evidence  will  be  received  to  show  a  want  of  consideration,  or  the 
failure  or  illegality  of  the  consideration  ;  also,  to  establish  a  con- 
sideration of  the  same  kind,  not  inconsistent  with  that  which  is 
expressed.  But,  the  mortgage  being  a  security  only  for  the  debt 
w'hich  was  in  the  contemplation  of  the  paities  when  it  was 
executed,  parol  evidence  can  not  be  received  to  show  that  it  was 
intended  to  secure  other  debts,  equally  meritorious,  then  existing 
between  them,  unless  under  a  bill  to  reform  on  the  ground  of 
fraud  or  mistake.     Wilkerson  v.  Tillman,  532. 

48.  Same. — The  consideration  of  the  mortgage  and  secured  note,  as 

therein  recited,  being  a  debt  for  advances  made  and  to  be  made, 
to  enable  the  mortgagors  to  make  a  crop  ;  and  it  being  shown,  in 
defense  of  a  bill  to  foreclose,  that  the  advances  made  during  the 
current  year  were  less  than  the  amount  specified,  and  had  been 
paid ;  it  is  competent  for  the  mortgagee  to  show,  by  parol,  that  a 
pre-existing  debt,  for  advances  made  during  the  preceding  year, 
was  also  included  in  the  secured  note  and  mortgage.     2b.  532. 

49.  Construction  of  written  lease. — In  the  construction  of  a  written  lease, 

with  the  view  of  determining  whether  the  rent  per  acre  reserved 
was  to  be  estimated  on  the  entire  tract,  or  on  the  cultivable  portion 
only,  it  is  not  permissible  to  prove  that  another  person  had  offered 
the  stipulated  price  estimated  on  the  entire  tract.  Williams  v. 
Glover,  189. 

Primary  and  Secondary. 

50.  Error  without  injury   in    admission    of  secondary  evidence. — The 

admission  of  secondary  evidence  of  the  contents  of  a  judgment, 
against  objection,  is  error  without  injury,  when  the  judgment  has 
alread}^  been  properly  proved  by  the  production  of  a  certified 
copy.     Tyree  v.  Parham's  Executor,  424- 

PuBMc  Documents  ;  Records,  and  Judg.ments. 

51.  Certified  copy  of  charter  of  foreign   corporation. — A  copy  of  the  "act 
•    to  incorporate  the  Pacific  Guano  Company,"  as  enacted  by  the 

legislature  of  Massachusetts  on  the  3d  April,  1867,  held  to  "have 
been  properly  received  in  evidence,  on  a  certificate  in  these  words; 
"Atruecopj-:  witness  the  seal  of  the  Commonwealth  of  Massa- 
chusetts;" signed  "Henry  B.  Price,  secretary  of  the  Common- 
wealth," with  the  seal  affixed.     Pacific  Guano  Co.  v.  Mullen,  582. 
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52.  Official  books  relative  to  assessments. — The  tax-assessor  is  required  to 

make,  and  deposit  in  the  office  of  the  probate  judge,  a  book  con- 
taining a  condensed  statement  of  the  tax-assessment ;  and  when 
the  assessment  has  been  corrected  by  the  Commissioners  Court, 
the  probate  judge  is  required  to  make  another  book,  for  the  use  of 
the  tax-collector,  showing  in  concise  form  the  amount  of  taxes 
due  from  each  tax-payer  (Code,  §§  389,  395,  435).  Each  of  these 
books  is  an  official  public  document,  and  may  be  competent  evi- 
dence in  an  action,  or  summary  proceeding,  against  the  tax- 
collector  ;  if  the  second  has  not  been  completed  by  the  probate 
judge,  the  first  may  be  received  in  its  stead ;  and,  if  it  is  uncer- 
tain, from  the  statements  of  the  bill  of  exceptions,  which  book 
was  admitted  as  evidence,  it  will  be  presumed  to  have  been  the 
corrected  book  prepared  by  the  probate  judge.  Dudley  v.  Chilton 
Co.,  593. 

53.  Official    books   of  county  treasurer. — The  book  which  the   county 

treasurer  is  required  to  keep,  showing  the  payments  made  to  him 
by  the  tax-collector  on  account  of  county  taxes  (Code,  §  845),  is 
an  official  public  document ;  and  the  entries  therein,  being  made 
under  the  sanction  of  an  official  oath,  are  prima  facie  correct,  and 
are  competent  evidence  as  against  the  tax-collector  of  the  facts 
stated.     Dudley  v.  Chilton  County,  593. 

54.  Conclusiveness    of  judgment. — The    pi'inciple    established    by    the 

Duchess  of  Kingston' s  case,  as  to  the  conclusiveness  of  a  former 
judgment  between  the  parties,  though  a  strict  rule,  is  recognized 
as  a  judicial  axiom ;  each  ingredient  is  an  essential  element  of  the 
rule — the  parties  must  be  the  same,  the  subject-matter  the  same, 
the  point  must  be  directly  in  issue,  and  the  judgment  must  be 
rendered  on  that  point ;  and  if  any  one  of  these  elements  is  want- 
ing, the  judgment  is  not  conclusive  in  a  subsequent  action.  Oil- 
breath  V.  Jones,  129. 

55.  Same. — A  former  judgment  between  the  parties,  on  the  same  cause 

of  action,  is  not  conclusive  in  a  second  action,  if  the  cause  was 
discontinued,  or  the  plaintiff  took  a  non-suit,  or  there  was  no 
judgment  on  the  specific  matter  in  issue.  Beadle  v.  Graham's 
Adm'r,  99,  102. 

EXECUTION. 

1.  Sale  of  lands  under  execution  ;  what  is  ^'perfect  equity." — The  "per- 

fect equity  in  lands,  which  the  statute  declares  subject  to  levy 
and  sale  under  execution  at  law  (Code,  §  3209),  is  that  of  a  pur- 
chaser who  has  made  full  payment  of  the  purchase-money,  but 
who  has  not  received  a  conveyance  :  the  statute  does  not  extend 
to  the  interest  of  a  purchaser  who,  having  paid  the  pur(;hase- 
money,  takes  a  conveyance  of  tlie  title  to  his  wife.  Smith's  Ex- 
ecutor V.  Cockrell,  64. 

2.  Remedy  of  purchaser. — A  purchaser  of  lands  at  sheriff's   sale,  un- 

der execution  against  the  holder  of  the  legal  title,  has  a  com- 
plete and  adequate  remedy  by  action  at  law ;  and  therefore  can 
not,  before  recovering  the  possession  by  action  at  law,  maintain 
a  bill  in  equity  to  set  aside,  on  the  ground  of  fraud,  and  as  clouds 
on  his  title,  conveyances  effected  by  the  debtor  in  favor  of  his 
wife.     (SoMERViLLE,  J.,  dissenting).     lb.  64. 

3.  Adverse  possession  against  lien. — A  person  who  buys  land  subject  to 

an  execution  lien  against  his  vendor,  and  holds  uninterrupted  ad- 
verse possession  for  ten  j'ears  before  suit  brought,  may  success- 
fully defend  an  ejectment  by  the  purchaser  at  execution  sale, 
although  the  action  was  brought  within  ten  years  after  the  sale 
under  execution,  and  the  lien  of  the  execution  was  never  lost. 
Barclay  v.  Smith,  280. 
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4.  Lien  as  affectedby  bankruptcy. — Under  the  provisions  of  the  lat«  bank- 

rupt law,  all  existing  valid  liens  on  the  bankrupt's  property  were 
preserved  and  continued  in  force,  and  the  assignee  took  the  prop- 
erty subject  to  them ;  and  where  there  was,  at  the  time  of  the 
bankruptcy,  an  execution  lien  of  force,  it  was  not  lost  by  the  fail- 
ure to  issue  an  alias  returnable  to  the  next  term,  but  might  be 
enforced,  notwithstanding  the  bankruptcy,  by  process  from  the 
court  in  which  the  judgment  was  rendered,  unless,  by  proceed- 
ings on  the  part  of  either  the  assignee  or  the  creditor,  the  deter- 
mination of  the  questions  involved  was  removed  into  the  court  of 
bankruptcy.     Brown  v.  Newman,  275. 

5.  Same;  levy  on  lands,  and  sale  under  execution,  after  death  of  defend- 

ant.—rThe  authority  of  the  sheriff  to  levy  on  and  sell  lands  under 
execution,  after  the  death  of  the  defendant  in  the  writ,  is  purely 
statutory  (Code,  §  §  2633,  3213) ;  if  no  execution  is  in  his  hands, 
at  the  time  of  the  defendant's  deatli,  and  none  is  issued  for  sev- 
eral terms  afterwards,  a  sale  under  an  alias  or  pluries,  subse- 
quently issued,  confers  no  title  on  the  purchaser ;  and  the  inter- 
vening bankruptcy  of  the  defendant,  occurring  a  few  days  after  the 
return  of  the  original  execution  without  a  levy,  and  more  than  a 
year  before  his  death,  does  not  affect  this  principle.     lb.  275. 

6.  Sale  by  sheriff  after  expiration  of  term  of  office. — When  a  sheriff  has 

levied  an  execution  on  personal  property,  it  is  his  duty  to  make 
the  sale  notwithstanding  the  expiration  of  his  term  of  office  since 
the  levy,  and  he  can  not  discharge  himself  from  liability  by  de- 
livering the  execution  to  his  successor  in  office :  the  statute  re- 
quiring official  books,  papers,  &c.,  to  be  delivered  by  an  officer  to 
his  successor  (Code,  §  206),  does  not  apply  in  such  case.  Ray  v. 
Couch,  244- 

7.  Quashing  execution  irregularly  issued. — Every  court  has  the  in- 

herent power,  exercised  for  the  advancement  of  justice,  to  quash 
an  execution  issued  by  its  ministerial  officer  irregularly  and  im- 
providentlj^ ;  as  where  a  bond  is  improperly  returned  forfeited, 
and  a  summary  execution  is  thereupon  issued  against  the  obli- 
gors.    Rhodes  &  Broadfoot  v.  Smith,  175. 

8.  Same. — A  prohibition  will  not  be  issued  by  the  Circuit  Court  to 

quash,  or  prevent  proceedings  under  an  execution,  improperly 
issued  by  a  justice  of  the  peace ;  because,  whether  the  writ  be 
void  or  voidable,  the  party  injured  by  it  has  an  adequate  remedy 
by  motion  to  quash  before  the  justice  ;  and  for  the  further  reason, 
that  the  issue  of  an  execution  is  purely  a  ministerial  act.  Atkins 
V.  Siddons,  453. 

9.  Motion  to  quash ;  laches. — As  a  general  rule,  courts  have  the  power 

at  any  time  to  quash  executions  irregularly  issued ;  yet  they  re- 
quire motions  for  that  purpose,  in  ordinary  cases,  to  be  made  and 
prosecuted  with  diligence,  especially  when  founded  on  a  mere 
irregularity,  and  treat  any  considerable  delay  as  a  waiver.  Hen- 
derson V.  Henderson's  Adm'r,  556. 

10.  Same. — An  execution  on  a  decree  of  the  Probate  Court  being  made 

returnable  to  the  SeptemV)er  term,  1877,  and  a  motion  to  quash  it 
being  made  at  the  June  term,  1878,  after  the  lapse  of  eight  regu- 
lar-terms of  the  court;  held,  on  general  principles,  as  well  as  by 
analogy  to  the  rule  of  practice  in  the  Circuit  Court  (Rule  No.  13, 
Code,  160),  that  the  laches  was  fatal  to  relief.     lb.  556. 

11.  Povjer  of  register  to  issue,  when  sitting  as  probate  judge. — When  a 

cause  is  transferred  from  the  Probate  Court  to  the  register  in 
chancery,  on  account  of  the  incompetency  of  the  probate  judge  to 
preside  (Code,  §  713),  the  register  has  power  to  issue  execution  on 
the  judgment  or  decree  rendered  by  him.     lb.  556. 

12.  Summary  e.vecution  on  forfeited  bond. — Whether  the  attached  prop,- 
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erty  is  replevied  by  a  stranger,  or  a  claim  interposed  in  his  own 
name,  and  bond  given  for  a  trial  of  the  riglit  of  property — in 
either  case,  if  the  condition  of  the  bond  is  broken  (Code,  §  3291), 
and  it  is,  returned  forfeited,  it  has  the  force  and  effect  of  a  judg- 
ment, on  which  an  execution  may  be  issued  against  all  the 
obligors.  Rhodes  t&  Broadfoot  v.  Smith,  175. 
13.  Same. — A  bond  with  sureties,  executed  by  the  claimant  of  the 
property  levied  on,  without  any  cornpulsion  on  the  part  of  the 
sheriff,  while  the  law  was  of  force  relieving  him  from  giving  sure- 
ties (Rev.  Code,  §  3016),  not  being  a  statutory  bond,  though  valid 
as  a  comnion-law  obligation,  no  execution  could  properly  be 
issued  on  it,  when  forfeited,  against  the  sureties.  Jenkins  v. 
Lockard's  Adm'r,  377. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Grant  of  administration  ;  jurisdiction  of  court,  and  presumptions  in 

favor  of. — In  the  grant  of  letters  testamentary,  or  of  administra- 
tion, the  Probate  Court  is,  under  constitutional  provisions,  a 
court  of  general  jurisdiction ;  and  when  a  grant  of  such  letters  is 
collaterally  assailed,  it  will  be  presumed  that  the  court  previously 
ascertained  the  existence  of  the  jurisdictional  fact  on  wlaich  the 
validity  of  the  grant  depends,  although  its  existence  is  not  shown 
by  the  record.     Burke  v.  Mutch,  568. 

2.  Grant  of  administration  to  sheriff. — Le'tters  of  administration  de 

bonis  non  can  be  granted  to  the  sheriff,  only  when  there  is  no 
general  county  administrator  (Code,  §  2363) ;  yet,  in  a  collateral 
proceeding,  as  in  an  action  for  contribution  between  two  of  the 
sureties  on  his  official  bond,  founded  on  his  default  as  adminis- 
trator de  bonis  non,  it  is  not  necessary  to  aver  or  prove  that  there 
was  no  general  county  administrator  at  the  time  his  letters  were 
granted.     lb.  568. 

3.  Diligence  required  of  administrators  ;  liability  for  interest.  — Admin- 

istrators, like  other  trustees,  '"are  not  insurers,  and  are  not  ex- 
pected to  be  infallible"  ;  but,  while  the  court  "does  not  wish  to 
overturn  or  weaken  any  of  its  rulings  heretofore  made  favoring 
trustees  who  have  acted  in  good  faith  and  with  reasonable  dili- 
gence," it  holds  that  there  was  no  error  in  this  case — -an  appeal 
from  the  settlement  of  an  administrator's  accounts,  under  a  bill 
asking  the  instructions' of  the  couit  in  the  administration  of  the 
estate — in  charging  the  administrator  with  interest  on  funds  in 
his  hands  collected  during  the  years  1868-71,  after  the  expiration 
of  six  months  from  the  time  of  collection  by  him,  which  he  was 
authorized,  by  an  order  of  the  court,  to  lend  out  on  bills  of  ex- 
change and  promissory  notes  with  two  good  sureties,  and  which 
he  failed  to  lend  out;  although  he  testified,  as  a  witness  for  him- 
self, "that  he  did  not  try  to  lend  out  the  money,  because  he  con- 
sidered it  unsafe  to  do  so,  as  the  country  was  so  unsettled  that  lie 
did  not  know  who  was  safe  to  lend  money  to,  and  that  he  never 
used  any  of  the  moneys  belonging  to  the  estate  for  his  own  ben- 
efit, and  never  mixed  or  mingled  it  with  his  own."  Nunn  v. 
Nunn,  35. 

4.  Contracts  and  torts  of  administrator. — The  contracts  and  torts  of  an 

administrator  impose  no  liability  upon  the  estate  of  the  intestate ; 
hence,  in  an  action  against  an  administrator  in  his  representative 
capacity^  a  recovery  can  not  be  had  on  a  contract  made  by  him 
for  the  benefit  of  the  estate,  nor  for  the  conversion  of  personal 
chattels  claimed  and  sold  by  him  as  assets.  Daily's  Adm'r  v. 
Daily,  266. 

5.  Contract  between  administrator  and  distributee,  transferring  interest  in 

estate. — A  contract  between  an  administrator  and  one  of  the  dis- 
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tributees  of  the  estate,  by  which  the  latter's  entire  interest  in  the 
estate  is  transferred  and  assigned  to  the  administrator,  Uke  con- 
tracts between  other  persons  occupying  fiduciary  rehvtions  towards 
each  other,  is  viewed  with  jealousy  and  suspicion  by  a  court  of 
equity,  and  is  liable  to  be  set  aside,  on  the  seasonable  application 
of  the  distributee,  unless  shown  to  be  founded  on  adequate  con- 
sideration, and  to  be  free  from  fraud,  concealment,  undue  ad- 
vantage, or  violation  of  duty  on  the  part  of  the  administi'ator ; 
but,  these  facts  being  affirmatively  proved,  as  in  this  case,  the 
validity  and  obligation  of  the  contract  are  the  same  as  if  no  fidu- 
ciary relation  existed  between  the  parties.  Williams  v.  Powell,  20. 
6.  Purchase  of  lands  by  administrator,  with  trust  funds;  election  by 
distributee.— \Yhen  an  administrator  uses  the  funds  of  the  estate  in 
the  purchase  of  lands,  taking  the  title  to  himself,  or  takes  from 
his  co-administrator  a  conveyance  of  lands  paid  for  with  moneys 
belonging  to  the  estate ;  in  either  case,  the  distributees  of  the 
estate  may,  at  their  election,  either  claim  the  lands,  with  rents, 
or  hold  him  responsible  for  the  money,  with  interest ;  and  when 
the  distributee  is  an  infant,  a  court  ot  equity  may  elect  for  him. 
Parks  V.  Parks,  326. 
'  7.  Presumption  as  to  payment  and  extinguishment  of  debt ;' liability  of 
sureties  of  executor  or  administrator. — As  a  general  rule,  the  sure- 
ties of  an  executor  or  administrator  are  liable  only  for  the  assets 
which  have  come  into  the  hands  of  their  principal,  or  which  he 
could  have  collected  by  the  exercise  of  due  diligence ;  but,  when 
a  debt  is  due  from  him  individually  to  the  testator  or  intestate, 
the  law  presumes  its  instantaneous  payment  and  extinguishment, 
and  his  sureties  are  bound  for  it.     Wright  v.  Lang,  389. 

8.  Statute  of  limitations ,  as  in  favor  of  executor' s  sureties;  begins  to  run, 

when. — The  statute  of  limitations  in  favor  of  the  sureties  of  an  ex- 
ecutor or  administrator,  on  account  of  the  devastavit  of  their  prin- 
cipal (Code,  §  3226,  subd.  7),  begins  to  run,  not  from  the  commis- 
sion of  the  act  of  negligence  or  maladministration,  but  froto  the 
judicial  ascertainment  of  the  principal's  liability  for  the  act. 
lb.   389 

9.  Liability    of  sureties   on  executor's    bond  for  unsatisfied  judgment 

against  principal. — A  judgment  against  an  executor  in  his  official 
capacity,  and  an  execution  thereon  duly  returned  "No  property 
found,"  conclusively  establish  a  devastavit;  and  the  sureties, 
when  sued  on  their  bond,  are  estopped  from  asserting  anything 
to  the  contrary.     Grimmet  v.  Henderson's  Adm'r,  621. 

10.  Sufficiency  of  complaint  as  against  sureties,  in  averment  of  devastavit 

by  principal. — In  an  action  on  an  executor's  official  bond,  if  the 
complaint  avers  the  execution  of  the  bond  by  the  defendants,  the 
recovery  of  a  judgment  against  the  executor  in  his  official  capac- 
ity, the  issue  of  an  execution  thereon  to  be  levied  de  bonis  testatoris, 
its  return  "No  property  foUnd,"  and  that  the  judgment  is  still 
unsatisfied  and  unreversed ;  and  further,  that  the  executor  "did 
not  truly  administer  said  estate,  and  failed  to  pay  said  judgment ; 
that  he  received  assets  of  said  estate  sufficient  to  pay  the  same, 
and  has  wasted  and  converted  said  assets,"  it  shows  a  good  cause 
of  action  against  the  sureties.     lb.  521. 

11.  Legacy;  proceedings  to  recover,  and  defenses  by  executor. — An  execu- 

tor can  not  enjoin  proceedings  in  the  Probate  Court  for  the  re- 
covery of  a,  pecuniary  legacy,  on  the  ground  that  he  made  a  ten- 
der of  the  money  to  the  legatee,  who  refused  to  receive  it,  and 
that  he  was  afterwards  robbed,  without  negligence  or  other  fault 
on  his  part,  of  the  identical  money  tendered,  which  he  had  kept 
separate  and  apart :  these  defenses,  if  valid,  involve  simple  ques- 
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tions  of  fact,  which  the  Probate  Court  is  competent  to  determine. 
Newsomv.  Thornton,  311. 

12.  Same  ;  tender  and  refusal,  and  subsequent  loss  by  robbery. — As  to  the 

safe  custody  of  the  assets,  even  money  assets  of  the  estate,  "it 
may  be  that  an  executor  is  not  held  to  the  extreme  liability  of  an 
insurer,  and  there  is  much  plausibility  in  the  defense  attempted 
in  this  case"  (a  proceeding  for  the  recovery  of  a  pecuniary  legacy, 
the  defense  being  a  tender  and  refusal,  and  subsequent  loss  by 
robbery  of  the  identical  money) ;  but  the  burden  of  proving  such 
defense  rests  on  the  executor,  and  the  evidence  should  be  closely 
scanned ;  and  the  legal  question  is  not  decided  in  this  case,  be- 
cause the  evidence  does  not  satisfactorily  establish  the  alleged 
robbery.     lb.  'Sll. 

13.  Annual  or  partial  settlements  ;  conclusiveness  of . — Annual  or  partial 

settlements,  by  an  executor,  administrator,  or  guardian,  are,  on 
final  settlement,  to  be  presumed  to  be  correct  (Code,  §§  2531, 
2772) ;  but  this  principle  applies  only  to  settlements  made  in  con- 
formity to  law,  and  not  to  an  ex-parte  statement  of  his  accounts. 
Radford's  Adm'r  v.  Morris,  283. 

EXEMPTIONS. 

1.  Homestead  exemption,  as  affected  by  residence  of  debtor. — The  consti- 

tutional and  statutory  provisions  of  this  State,  in  regard  to  home- 
stead exemptions,  are  intended  for  the  benefit  of  residents  and 
their  families,  and  cannot  be  invoked  by  non-residents.  Tal- 
madge's  Adm'r  v.  Talmadge,  199. 

2.  Same;  claim  of  exemption  by  widow. — The  domicile  of  the  husband 

detertnines  that  of  the  wife ;  and  where  he  was  not  a  resident  of 
this  State  at  the  time  of  his  death,  although  he  had  bought  prop- 
erty here,  and  was  making  preparations  to  remove,  his  widow  can 
not  claim  a  homestead  exemption  in  the  lands.     lb.  199. 

3.  Notice  of  contest. — When   a  claim  to  a  homestead  exemption  in 

lands  is  filed  by  a  debtor's  widow,  duly  verified  by  affidavait,  and 
is  afterwards  contested  by  a  judgment  creditor,  she  is  entitled  to 
notice  of  such  contest,  as  a  matter  of  constitutional  right,  as  well 
as  by  force  of  the  statute  (Code,  §  2836),  which  applies  to  all  con- 
tests as  to  claims  of  exemption,  whether  of  real  or  personal  prop- 
erty ;  and  a  judgment  rendered  on  such  contest,  without  notice  to 
her,  will  be  reversed  at  her  instance.     Mead  v.  Larkin,  87. 

4»  Homestead  exemption;  waiver  of  right. — ^When  an  execution  from  a 
justice's  court  is  levied  on  land,  in  default  of  personal  property, 
and  the  papers  are  thereupon  transmitted  by  the  justice  to  the 
next  term  of  the  Circuit  Court,  as  required  by  the  statute  (Code, 
§  3638),  a  claim  of  homestead  exemption,  if  not  made  before  the 
justice,  must  be  interposed  before  an  order  of  sale  is  granted  by 
the  Circuit  Court  (76.  §§  2830-38),  or  it  will  be  held  to  have  been 
waived.     Sherry  v.  Brown,  51. 

5^  Same;  in  what  lands  claimed. — As  against  creditors  of  a  deceased 
debtor,  a  homestead  exemption  may  be  claimed  by  his  wife  and 
children,  in  lands  which  he  bought  in  his  life  time,  although  the 
conveyance  of  title  was  made  to  the  wife,  and  the  creditors  seek 
to  set  it  aside  as  fraudulent.     Sinith's  Executor  v.  CockreU,  64- 

6.  Same;  by  what  law  determined,  and  extent  in  1865. — The  right  to  a 
homestead  exemption,  and  its  quantity  and  extent,  as  against 
creditors,  are  to  be  determined  by  the  law  which  was  in  force 
when  their  debts  were  created ;  and  where  the  debt  was  created 
in  1865,  the  value  of  the  homestead  then  allowed  being  $500,  a 
homestead  can  not  te  claimed  under  the  law  of  1867,  which  al- 
lowed .$1,700.    lb.  64. 
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7.  Same;  allotment  by  commissioners. — An   allotment  of  a  homestead 

by  commissioners  under  the  act  of  1867  (Rev.  Code,  §  2884),  al- 
lowing a  retroactive  operation  to  the  law  as  against  an  execution 
creditor  whose  debt  was  contracted  in  1865,  is  not  binding  on  the 
creditor,  When  no  notice  of  the  proceeding  was  given  to  him ;  and 
it  is  the  duty  of  the  sheriff,  having  knowledge  of  the  facts,  to  sell 
under  the  execution  notwithstanding  such  allotment.     lb.  64- 

8.  Homestead  exemption;  repeal  of  lam. — 'A  claim  to  a  homestead  eyi- 

emption  is  worthless,  when  not  asserted  until  after  the  repeal  of 
the  law  which  conferred  it.     Clark  K.  Snodgraxs,  2S3. 

9.  Alienation  of  homestead.— The  constitutional  provision  which  de- 

clares that  a  "mortgage,  or  other  alienation  of  the  homestead,"  by 
a  married  man,  "shall  not  be  valid,  without  the  voluntary  signa- 
ture and  assent  of  the  wife"  (Art.  X.  §2),  applies  only  to  instru- 
ments which  are  perfected  by  delivery,  and  operative  as  convey- 
ances ;  and  though  an  instrument  which  is  duly  signed,  sealed 
and  acknowledged  as  a  deed,  but  defective  and  inoperative  as  a 
deed  for  want  of  delivery,  may  be  enforced  in  equity,  as  against 
the  husband  or  his  heirs,  as  a  contract  to  convey,  it  cannot  be  so 
enforced  as  to  the  homestead.     Jenkins  v.  Harrison,  345. 

10.  Same. — Under  the  law  which  was  of  force  in  September,  1866,  the 

homestead,  when  belonging  to  the  husband,  might  be  aliened,  like 
any  other  land,  by  deed  of  husband  and  wife,  signed  by  them, 
and  acknowledged,  or  attested  by  one  witness  (Rev.  Code, 
§  1535).     Bogersv.  Adams,  600. 

11.  Same;wife's  voluntary  signature  aud  assent. — Held,  on  the  authority 

of  Coleman  V.  Smith  (55  Ala.  368),  and  Miller  v.  Marx  (lb.  322-40), 
that  the  evidence  adduced  as  to  the  circumstances  un.der  which  a 
mortgage  of  the  homestead  was  executed  by  husband  and  wife, 
the  certificate  of  the  notary  public  as  to  its  acknowledgment  be- 
ing in  legal  form,  "fails  to  produce  a  satisfactory  conviction  that 
the  chancellor  erred  in  holding  the  intendments  arising  from  the 
notary's  certificate  not  overcome."  Worrell  &  Wife  v.  Mc- 
Donald, 572. 

12.  Voluntary  conveyance  of  property  exempt  from  legal  process .^Gredr 

itors,  existing  or  subsequent,  can  not  attack  or  complain  of  a  vol- 
untary conveyance  of  property  which  is  exempt  from  levy  or  sale 
under  legal  process  for  payment  of  debts.     Wright  v.  Smith,  514- 

FERTILIZERS- 

1.  Inspection  of  imported  fertilizers ;  contract  in  liiolation,  of  statute  re- 
quiring.— ^In  an  action  on  a  promissory  note,  by  assignee  against 
maker,  a  special  plea  averring  that  the  consideration  of  the  note 
"  was  for  fertilizers  which  were  sold  and  delivered  to  nim  before 
the  14th  December,  1874,  in  the  State  of  Alabama,  the  packages 
of  which  were  not  stamped  or  branded  according  to  the  require- 
ments of  an  act  approved  March  8th,  1871,  entitled  'An  act  to 
protect  the  planters  of  this  State  from  imposition  in  the  sale  of 
fertilizers ; '  and  that  said  packages  had  not  on  them  the  name  of 
any  person  as  inspector,  nor  the  name  of  any  county  in  which 
the  same  was  inspected  nor  certified  at  the  time  of  the  sale,  nor 
was  it  in  any  way  stamped,  branded  or  certified,  as  required  by 
said  act," — presents  a  good  defense  to  the  action.  Pacific  Guano 
Co.  V.  Mullen,  582. 
.  *2.  Same;  recovery  on  note,  or  on  common  count. — A  recovery  can 
not  be  had  on  a  note,  when  part  of  the  consideration  was  the 
price  of  guano  imported  and  sold  in  this  State,  while  the  law 
was  of  force  requiring  fertilizers  to  be  inspected,  without  a 
compliance  with  the  requisitions  of  that  law  a&  to  inspection, 
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branding,  &c. ;  but,  if  any  part  of  the  guano  was  sold  after  the 
repeal  of  that  law,  a  recovery  may  be  had,  pro  tanto,  under  the 
common  counts.  lb.  582. 
3.  Evidence  proving  failure  of  consider atioyi. — In  an  action  on  a  prom- 
issory note,  given  for  the  price  of  "soluble  pacific  guano"  man- 
ufactured and  sold  by  plaintiff  to  defendant,  the  defendant  may 
prove  that  he  made  skillful  application  of  the  guano,  and  found  it 
worthless.     Ih.  582. 

FRAUD, 

1.  In  sale  of  goods. — The  validity  of  a  sale  of  goods  is  not  affected  by 

the  insolvency  of  the  seller,  nor  by  the  fact  that  credit  was  given : 
to  render  the  sale  fraudulent  on  the  part  of  the  purchaser,  there 
must  have  been  an  intent  on  the  part  of  the  seller  to  hinder,  delay, 
or  defraud  his  creditors,  and  the  purchaser  must  have  participated 
in  that  intent.     Lienkauf  &  Strauss  v.  Morris,  406. 

2.  In  procuring  u'arehouse  receipts. — When   warehouse   receipts    for 

cotton  are  taken  by  a  purchaser  in  his  own  name  after  examina- 
tion and  re-weighing,  an  indorsement  of  them  would  be  necessary 
to  convey  the  legal  title  to  another  (Code,  §  2099) ;  but  if,  having 
the  right  to  reject  any  bales  found  to  be  falsely  packed,  he  takes 
new  receipts  for  the  rejected  bales  in  the  name  of  his  vendor,  to 
whom  he  delivers  them  on  a  subsequent  settlement,  such  delivery 
is  a  symbolical  delivery  of  the  cotton  itself ;  and  though  their 
delivery  was  procured  by  fraud  on  the  part  of  the  vendor,  having 
made  the  settlement  with  the  preconceived  intent  to  intercept  the 
payment  of  the  bank  check  given  for  the  balance  found  against 
him,  this  fraud  would  not  affect  the  title  of  a  subsequent  assignee 
for  valuable  consideration  without  notice.  Allen,  Bethune  &  Co. 
V.  Maury  &  Co.,  10. 

3.  Same;   estoppel  en  pais. — As  between    the    original  purchaser  of 

the  cotton  and  the  bona  fide  holder  of  the  warehouse  receipts, 
deriving  title  from  a  person  who  procured  them  by  fraud,  the 
doctrine  of  estoppel  applies,  on  the  principle  that,  when  one  of 
two  innocent  persons  must  suffer  by  the  fraud  of  a  third  person, 
the  loss  must  fall  on  him  who,  by  the  trust  and  confidence  reposed 
in  the  deceiver,  enabled  him  to  perpetrate  the  fraud.     lb.  10. 

4.  Proof  of  fraud,    by  other    transactions. — In  trespass  against  the 

makers  of  a  bond  of  indemnity,  given  to  induce  the  sheriff  to  levy 
on  goods  in  plaintiff's  possession,  as  the  property  of  the  person 
from  whom  he  bought  them;  the  sale  being  attacked  on  the 
ground  of  fraud,  and  defendants  having  adduced  evidence  tend- 
ing to  show  that  it  was  fraudulent,  and  that  the  vendor  was  at  the 
time  insolvent;  they  can  not  be  allowed  to  prove  that,  about  the 
time  of  the  levy,  which  was  about  a  month  after  the  sale,  other 
attachments  against  the  vendor  were  levied  on  other  goods  in  his 
possession,  and  that  said  goods  were  claimed  by  another  person. 
Lienkauf  &  Strauss  v.'  Morris,  406. 

5.  Rescission  on  account  of  fraud  or  misrepresentation  ;  waiver. — When 

a  promissory  note  is  given  in  consideration  of  the  transfer  of  an 
account  against  a  third  person,  which  is  falsely  represented  to  be 
a  statutory  lien  on  his  house,  for  materials  furnished  and  used  in 
its  construction,  the  contract  is  not  void  on  account  of  the  fraud  or 
misrepresentation,  but  voidable  at  the  election  of  the  party  de- 
frauded, seasonably  expressed ;  and  if,  on  the  discovery  of  the 
fraud,  he  does  not  offer  to  restore  the  account,  but  retains  it,  and 
attempts  to  collect  it  by  suit,  he  can  not  set  up  the  fraud  to  defeat 
(42) 
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a  subsequent  action  on  the  note.  Davis,  Moody  d:  Co.  v.  Betz  & 
Cullman,  206. 
6.  When  misrepresentation  is  fraud,  or  ground  of  rescission. — A  mis- 
representation of  a  material  fact  or  thing  directly  relating  to  the 
subject-matter  of  a  contract,  upon  which  the  opposite  party  relies, 
and  has  a  right  to  rely,  inducing  him  to  enter  into  the  contract,  is, 
in  law,  a  fraud,  though  innocently  made,  and  gives  him  a  right  to 
rescind  the  contract ;  but  a  misrepresentation  of  a  matter  of  mere 
judgment,  or  the  expression  of  an  opinion  in  reference  to  a  matter 
equally  open  to  the  inquiry  of  both  parties,  is  not  a  fraud;  and 
when  the  parties  are.dealing  at  arm's  length — when  no  relation  of 
trust  or  confidence  exists  between  them — when  one  has  not  full 
knowledge,  and  does  not  know  the  other  to  be  ignorant — a  mis- 
representation as  to  a  matter  of  law  is  not,  of  itself,  a  fraud,  and 
does  not  furnish  a  ground  of  avoiding  the  contract.  lb.  206 ;  also, 
.   Crown  V.  Carriger,  590. 

FRAUDS,  STATUTE  OF. 

1.  Contract  not  to  he  performed  within  one  year. — A  verbal  contract,  for 

the  sale  or  exchange  of  lands,  is  not  an  "agreement  which,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  making 
thereof"  (Code,  §  2121),  because  it  is  stipulated  that  the  purchase- 
money  is  to  be  paid  on  the  termination  of  a  pending  suit,  and  the 
suit  is  not  in  fact  terminated  within  one  year  thereafter.  Derrick 
V.  Brown,  162. 

2.  Contract  for  sale  of  lands;  instrument  defective  as  deed,  for  ivant  of 

delivery,  hejd  sufficient  memorandum. — When  a  memorandum  ill 
writing,  purporting  to  contain  the  terms  of  a  contract  for  the  sale 
of  landsj  and  signed  by  both  of  the  parties,  is  wanting  in  the  cer- 
tainty and  definiteness  requisite  tx;)  a  specific  performance  of  the 
contract,  its  defects  may  be  supplied  by  instruments  reciprocally 
executed  by  the  parties  a  few  days  afterwards,  duly  signed,  sealed 
and  acknowledged  as  deeds,  but  inoperative  for  want  of  delivery: 
such  ui  delivered  deeds,  dnd  the  memorandum  signed  by  the 
parties,  together  may  satisfy  the  requisitions  of  the  statute  of 
frauds  (Code,  §  2121) ;  and  if  they  do  not  expressly  refer  to  each 
other,  their  connection  may  be  shown  by  parol  proof  of  the 
attendant  circumstances.     Jenkins  v.  Harrison,  345. 

3.  Same;  alteration  of  contract  after  partial  performance ;  usury. — When 

a  contract  for  the  sale  of  lands  has  been  taken  out  of  the  operation 
of  the  statute  of  frauds,  by  the  delivery  of  possession  and  part 
paj'ment  of  the  purchase-money  (Code,  §  2121,  subd.  5),  a  sub- 
sequent agreement  increasing  the  price,  by  more  than  the  addition 
of  lawful  interest,  is  usurious,  and  can  not,  though  reduced  to 
writing,  affect  the  rights  of  the  parties  under  a  bill  for  specific 
performance.     Stewart  v.  Cross,  22. 

4.  Promise  to  pay  debt  of  another. — Under  the  statute  of  frauds  (Code, 

§  2121),  an  acceptance  given  for  the  debt  of  the  drawer,  which  is 
neither  cancelled  nor  postponed  thereby,  is  void,  unless  based  on 
a  consideration  expressed  in  it ;  but,  if  the  acceptance  is  given  at 
the  instance  of  the  drawer,  to  procure  the  release  of  his  property 
from  a  lien  asserted  by  the  payee,  and  the  property  is  thereupon 
released  and  surrendered,  the  acceptance  is  a  new  and  independ- 
ent contract,  founded  on  a  sufficient  consideration,  and  is  not 
within  the  statute  of  frauds.     Dunbar  v.  Smith,  490. 

Fraudulent  conveyances. 

1.  Transfer  of  choses  in  action  by  insolvent  debtor  to  his  son,  in  consid- 
eration of  alleged  indebtedness  accrued  during  infancy,  held  fraudu- 
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lent  and  void  as  against  creditors. — A  transfer  and  assij^nnient  by 
an  insolvent  debtor  to  his  son,  who  had  just  attained  his  majority, 
of  certain  notes  given  for  the  purchase-money  of  land,  and  other 
choses  in  action,  in  consideration  of  an  alleged  indebtedness  of 
more  than  $5,000,  on  account  of  partnership  transactions  during 
the  late  war,  when  thej^  were  engaged  in  buying  and  selling  cot- 
ton, tobacco,  whiskey,  salt  and  other  articles,  on  speculation ;  the 
son  claiming  that  he  had  been  emancipated  by  his  father,  and 
engaged  in  business  with  him  as  equal  partners ;  held  fraudulent 
and  void  as  against  creditors,  under  a  bill  filed  by  the  assignee  in 
bankruptcy  of  the  debtor,  on  the  ground  that  "the  testimony 
falls  far  below  the  rule  for  upholding  such  transactions,  as  laid 
down  in  the  well-considered  opinions  of  this  court"  in  the  follow- 
ing cases :  Barnard  v.  Davis,  54  Ala.  565 ;  Iluhhard  v.  Allen^ 
59  Ala.  283 ;  Harrell  v.  Mitchell,  61  Ala.  270 ;  Thames  &  Co.  v. 
Rembert's  Adm'r,  63  Ala.  561.     Donegan  v.  Davis,  362. 

2.  Voluntary  conveyance  ;  validity  of,  and  ivho  may  assail. — As  against 

the  existing  creditors  of  the  grantor,  a  voluntary  conveyance  is 
fraudulent  in  law,  although  no  fraud  in  fact  was  intended ;  and 
any  person  who  has  a  claim  or  demand  arising  out  of  a  pre- 
existing contract,  though  it  may  be  contingent,  is  a  debtor  within 
the  meaning  of  this  principle,  and  may  avoid  such  conveyance 
when  the  contingency  happens  on  which  his  liability  becomes 
absolute.     Jenkins  v.  Lockard's  Adm'r,  377. 

3.  Same ;  parol  proof  as  to  consideration. — A  conveyance  of  lands  by  a 

husband  to  his  wife,  which  purports  to  be  iinade  in  considera- 
tion of  love  and  affection,  "and  for  the  smn  of  one  dollar  cash  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,"  is  purely 
voluntary,  and  void  as  against  the  existing  creditors  of  the  hus- 
band; and  when  assailed  by  them,  parol  evidence  can  not  be 
received  to  show  that  it  was  founded  pn  a  valuable  considera- 
tion.    Houston  V.  Blackman,  5.59.  . 

4.  Voluntary  conveyance  of  property  exempt  from  legal  j^rocess .—Cred- 

itors, existing  or  subsequent,  can  not  attack  or  complain  of  a  vol- 
untary conveyance  of  property  which  is  exempt  from  levy  or  sale 
under  legal  process  for  payment  of  debts.      Wright  v.  Smith,  514- 

5.  Homestead  exemption  in  lands  fraudulently  conveyed. — As  againstv 

creditors  of  a  deceased  debtor,  a  homestead  exemption  niay  be 
claimed  by  his  wife  and  children,  in  lands  which  he  bought  in  his 
life-time,  although  the  conveyance  of  title  was  made  to  the  wife, 
and  the  creditors  seek  to  set  it  aside  as  fraudulent.  Smith's  Ex-^ 
ecutor  V.  Cockrell,  64. 

6.  Equitable  relief  to  creditor,  against  fraudulent  conveyances  by  _  de- 

ceased debtor. — A  judgment  creditor  may  maintain  a  bill  in  equitj', 
against  the  wife  and' children  of  his  deceased  debtor,  to  set  aside 
conveyances  fraudulently  effected  bv  the  debtor  in  his  life-time 
(Code,  §§  3882,  3886) ;  and  he  may  have  this  relief  under  the  gen- 
eral prayer,  although  his  bill  may  be  wanting  in  equity  under  the 
special  prayer,  asking  to  have  the  deeds  set  aside  as  clouds  on 
his  legal  title  before  recovering  the  possession  at  law.     lb.  64. 

7.  Remedy  of  purchaser. — A  purchaser  of  lands  at  sheriff's  sale,  un- 

der execution  against  the  holder  of  the  legal  title,  has  a  com- 
plete and  adequate  remedy  by  action  at  law  ;  and  therefore  can 
not,  before  recovering  the  possession  by  action  at  law,  maintain 
a  bill  in  equity  to  set  aside,  on  the  ground  of  fraud,  and  as  clouds 
on  his  title,  conveyances  effected  by  the  debtor  in  favor  of  his 
wife.     (SoMEKViLLE,  J.,  dissenting).    lb.  64. 

8.  When  creditor  by  simple  contract  may  come  into  equity. — A  creditor 

by  simple  contract  is  not  required  to  reduce  his  debt  to  judgment, 
before  resorting  to  equity  to  reach  and  subject  property  fraudu- 
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lently  conveyed  by  his  deceased  debtor,  when  there  is  a  deficiency 
of  assets  in  the  hands  of  the  personal  representative.  Jenkins  x\ 
Lockard's  Adm'r,  377;  also,  Houston  v.  Blackman,  559. 
9.  Theory  of  such  bill;  defense ;  parties. — The  theory  of  such  a  bill  is, 
that  the  fraudulent  grantee  is  chargeable  as  an  executor  de  son 
tort;  and  being  so  chargeable,  he  may  make  any  defense  that  might 
be  made  by  a  rightful  personal  representative,  or  by  the  debtor  him- 
self while  living ;  but  no  decree  can  be  rendered  which  will  affect 
the  rightful  personal  representative,  and  he  is  not  a  necessary 
party  to  the  bill,  though  he  may  be  made  a  party.  Houston  v. 
Blackman,  559. 

GUARANTY. 

1.  Guaranty  construed  as  not  continuing. ^^ A  person,   about  to  com- 

mence business  as  a  retail  dealer,  w'rote  to  plaintiffs,  vvho  were, 
wholesale  merchants,  forwarding  an  order  for  goods,  and  asking 
credit;  to  which  plaintiffs  replied:  "As  we  have  no  personal 
knowledge  of  you,  we,  as  prudent  business  men,  would  in  the 
outset  be  compelled  to  require  of  you  security  of  some  kind,  by 
personal  indorsement,  or  otherwise.  Time  is  no  object  with  us—' 
all  we  desire  is  to  have  matters  properly  secured  ;  and  if  you  can 
do  so  by  giving  such  men  as  Mr.  M.,  who  H.  says  indorses  for  you, 
we  are  perfectly  willing  to  fill  your  order,  not  confining  you  to 
thirty  or  sixty  days,  but  letting  it  stand  over  until  fall,  if  your 
needs  require  it ;  and  we  feel  assured  that,  under  such  an  arrange- 
inent,  we  can  make  it  to  your  interest,  and  can  give  you  full  sat- 
isfaction in  goods  and  prices."  Thereupoc,  said  M.  wrote  to 
them,  using  these  words  :  "I  read  the  letter  you  wrote  to  Mr.  B., 
in  regard  to  furnishing  him  groceries,  and  noticed  that  ftiy  name 
would  enable  him  to  procure  a  stock  and  resume  business.  Mr. 
B.,  I  understand,  requested  you  to  send  him  a  bill  of  goods, 
which  you  have.  You  will  now  fill  said  hill,  less  one  barrel  of 
Avhiskey,  and  ship  by  first  boat  to  Tuskaloosa.  Let  me  say  to 
you,  I  indorse  Mr.  B.,  and  hope  that  he.  may  become  one  of  your  best 
customers^  He  will  send  you  about  $50  by  boat,  and  as  times  are 
dull,  it  may  be  fall — say,  first  day  of  November — before  he  can 
send  you  much  money ;  but  he  will  send  what  he  can  during  the 
summer."  Held,  not  a  continuing  guaranty,  but  extending  only 
to  the  first  bill  ordered.    Ferryman  &  Co.  t\  McCall,  402. 

GUARDIAN  AND  WARD. 

ii  Settlement  betvjeen  guardian  and  ward;  burden  of  proof. — ^AVhen 
a  guardian  makes  a  settlement  with  his  ward  shortly  after  the 
latter  has  attained  his  majority,  or  procures  from  him  a 
receipt  in  satisfaction  of  a  decree  rendered  on  final  settle- 
ment of  his  accounts,  he  takes  upon  himself  the  onus  of  prov- 
ing that  he  fully  communicated  every  fact  within  his  knowl- 
edge calculated  to  influence  the  conduct  of  the  ward,  and  obtained 
nothing  from  him  without  his  free  consent,  given  with  full  knowl- 
edge of  all  facts  bearing  on  his  rights.     Jackson  v.  Harris,  565. 

2.  Same;    equitable   relief   against;  ?ac/ies..— When  the  ward   seeks 

in  equity  to  set  aside  and  avoid  such  settlement,  or  a  receipt  and 
discharge  given  by  him  to  his  guardian  shortly  after  attaining  his 
majority,  he  must  act  with  diligence,  or  give  a  satisfactory  excuse 
for  any  delay  in  asserting  his  rights.  In  this  case,  the  bill  being 
filed  after  the  death  of  the  guardian,  and  nearly  ten  years  after 
the  settlement ;  it  appearing  that  the  parties  lived  near  each  other, 
maintained  intimate  relations,  and  had  frequent  business  trans- 
actions w  ith  each  other,  up  to  the  death  of  the  guardian ;  no  com-* 
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plaint  of  the  settlement  being  made  during  the  life  of  the  guardian, 
and  no  satisfactory  reason  for  the  delay  being  alleged  or  proved ; 
it  was  held,  that  the  delay  was  fatal  to  the  bill,  even  if  the  case 
made  by  the  bill  were  fully  proved.     76.  565. 

3.  Annual  or  partial  settlements  ;  conclusiveness  of  . — Annual  or  partial 

settlements,  by  an  executor,  administrator,  or  guardian,  are,  on 
final  settlement,  to  be  presumed  to  be  correct  (Code,  ^  2531, 
2772) ;  but  this  principle  applies  only  to  settlements  made  in  con- 
formity to  law,  and  not  to  an  ex-parte  statement  of  his  accounts. 
Radford's  Adm'r  v.  Morris,  283. 

4.  Same. — An  account-current,  under  oath,  tiled  by  a  guardian,  and 

ordered  to  be  recorded,  but  without  any  other  action  take  on  it 
by  the  court  or  probate  judge,  is  not  an  annual  or  partial  settle- 
ment, nor  to  presumed  correct  on  final  settlement.     lb.  '283. 

5.  Statute  of  non-claim. — On  citation  to  the  administrator  of  a  deceased 

guardian,  to  compel  a  settlement  of  the  guardian's  accounts,  the 
statute  of  non-claim  is  available  as  a  defense  (Code,  §  2597),  if 
the  claim  has  not  been  presented  to  the  administrator  within 
eighteen  months  after  the  grant  of  letters ;  but  the  statute  would 
not,  it  seems,  be  a  bar  to  a  proceeding  for  tlie  recovery  of  specific 
money  or  property  of  the  ward,  whicli  was  in  the  hands  of  the 
guardian  at  the  time  of  his  death.  Rhodes  v.  Hannah's  Adm'r, 
215. 

HABEAS  CORPUS. 

1.  Failure  to  produce  body  of  prisoner. — When  the  sheriff  fails  to  pro- 
duce the  body  of  the  person,  in  whose  behalf  the  writ  of  habeas 
corpus  was  sued  out,  and  alleges,  as  an  excuse  for  his  failure,  that 
th^  prisoner  was  in  his  custody  under  a  sentence  to  hard  labor 
for  the  county,  and,  being  subject  to  the  control  of  the  Court  of 
County  Commissioners,  had  been  delivered  up,  on  their  order, 
and  to  their  agent,  after  the  service  of  the  writ ;  on  such  return, 
the  judge  may  properly  refuse  to  make  an  order  requiring  the 
sheriff  to  produce  the  body  before  him.     Ex  parte  Shaudles,  134. 

HOMESTEAD.     See  Exemptions. 

HOMICIDE.     See  Criminal  Law,  8-6. 

HUSBAND  AND  WIFE. 

1.  Contracts  between  husband  and  wife. — The  statutory  prohibition  of 

contracts  between  husband  and  wife,  "for  the  sale  of  any  prop- 
erty" (Code,  §  2709),  can  not  be  construed  to  prevent  the  husband 
from  executing,  or  the  wife  from  accepting,  a  conveyance  of  prop- 
erty in  restitution  of  moneys  belonging  to  her,  which  he  has  re- 
ceived and  appropriated  to  his  own  use:  a  court  of  equity  will 
compel  such  restitution,  and  will  sanction  it  when  made  volunta' 
rily.     Goodlett  v.  Hansell,  151. 

2.  Same  ;  voluntary  partition,  when  equity  would  enforce. — Notwilh- 

standing  the  statutory  provision  that  '  'husband  and  wife  can  not 
contract  with  each  other  for  the  sale  of  any  property"  (Code, 
§  2709),  and  although  a  court  of  equity  scans  with  a  watchful  and 
jealous  eye  all  transactions  between  them  ;  yet,  as  between  them, 
the  general  principle  will  be  applied,  that'  where  parties  have 
voluntarily  done  what  the  court  would  compel  them  to  do,  the 
transaction  will  be  sustained  ;  as  where  they  make  voluntary  par- 
tition, executing  mutual  conveyances,  of  land  partly  paid  for  by 
each,  the  legal  title  being  taken  in  the  name  of  the  wife  alone. 
Harden  v.  Darwin  &  Pulley,  55. 

3.  Domicile  of  husband  and  wife;  claim  of  exemption  by  mdow.—The 
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domicile  of  the  husband  determines  that  of  the  wife ;  and  where 
he  was  not  a  resident  of  this  State  at  the  time  of  his  death,  al- 
though he  had  bought  property  here,  and  was  making  prepara- 
tions to  remove,  liis  widow  can  not  claim  a  homestead  exemption 
in  the  lands.     Talmadge's  Adm'r  v.  Talmadge,  199. 

4.  Equitable  lien  on  lands,  for  purchase-maney  paid. — A  married  woman 

can  not  assert  an  equitable  lien  on  lands  purchased  by  her  hus- 
band, on  the  ground  that  her  funds  were  used  by  him  in  paying 
the  purchase-money,  when  the  proof  shows  that  the  payment  was 
in  fact  made  with  moneys  borrowed  by  him  on  his  individual 
credit,  which  he  intended  to  repay  from  his  wife's  funds  when 
received. — Crutcher  v.  Taylor,  ^17. 

5.  Equitable  estate  of  wife ;  by  what  ivords  created. — A  deed  by  which 

lands  are  conveyed  to  a  trustee,  "  to  be  held  by  him  as  the  sepa- 
rate estate  of  "  a  married  woman,  with,  power  to  sell,  mortgage, 
exchange,  or  otherwise  dispose  of  the  same,  provided  she,  the 
said  B.,  join  with  the  said  H."  ]trustee]  in  any  sale,  conveyance, 
exchange,  or  other  disposition  of  said  property,  and  lay  such  joint 
action  manifest  her  consent  in  writing  to  the  disposal  of  the 
same," — excludes  the  marital  rights  of  the  husband,  and  creates 
an  equitable,  as  contradistinguished  from  a  statutory  estate,  in 
the  wife.     Buxrus  &  Williams  v.  Dawson,  476. 

6.  Same;  how  created. — A  conveyance  of  lands  by  the  husband  to  his 

wife,  in  consideration  of  moneys  which  he  has  used  and  appro- 
priated, whether  such  moneys  belonged  to  her  equitable  or  statu- 
tory separate  estate,  create  in  her  an  equitable  separate  estate, 
which  she  may  sell  or  charge  as  if  she  were  a  femme  sole.  Good- 
lett  V.  Hanselt,  151.  ^ 

7.  Same;  how  created. — The  mere  interposition  of  a  trustee,  in  a  con- 

veyance for  the  benefit  of  a  married  woman,  does  not  create  in 
her  an  equitable  estate,  as  distinguished  from  one  that  is  statu- 
tory, unless  there  are  words  showiing  an  intention  to  exclude  the 
marital  rights  of  the  husband.     Rogers  v.  Torbert,  547. 

8.  Same;  how  aliened,  or  charged. — Under  the  theory  adopted  by  this 

court,  in  numerous  decisions,  as  to  the  power  of  a  married  woman 
to  alienate  or  charge  her  equitable  estate,  when  not  restrained  by 
the  terms  of  the  instrument  creating  it,  she  may  mortgage  it, 
jointly  with  her  husband,  as  security  for  his  or  her  own  debt; 
and  a  power  to  sell,  mortgage  or  convey,  with  her  concurrence 
and  consent  in  writing,  given  to  the  trustee  by  the  instrument 
creating  the  estate,  is  not  a  prohibition  or  restraint  of  this  power. 
Burrus  &  Willianis  v.  Dawson,  476. 

9.  Same;  how  created,  or  charged. — A  deed  by  Avhich  property  is  con- 

veyed to  a  married  woman,  "to  her  sole  and  separate  use,  and  as 
her  sole  and  separate  property  in  fee  simple,"  (n-eates  in  her  an 
equitable  separate  estate,  which  she  may.  charge  by  any  contract 
that  would  bind  her  if  a  femme  sole;  and  her  bond,  or  note  under 
seal,  executed  jointly  with  her  husband,  is  a  charge  on  it.  Mc- 
Crarey's  Adm'r  v.  Todd,  315. 
JO.  Same;  purchase  under,  consent  decree  in  chancery. — When  a  married 
woman  holds  property  under  a  deed  which  creates  in  her  an 
equitable  separate  estate,  and  the  creditors  of  the  grantor  seek, 
by  bill  in  equity,  to  set  aside  the  deed  on  the  ground  of  fraud ;  if 
the  creditors  obtain  a  decree  setting  aside  the  deed,  and  subject- 
ing the  property  to  sale  for  the  payment  of  their  debts,  and  the 
grantee  becomes  the  purchaser  at  the  register's  sale,  she  after- 
wards holds  under  that  purchase,  an<l  not  under  the  terms  of  the 
deed,  and  the  property  can  not  be  subjected  by  her  creditors  as 
an  equitable  separate  estate;  but,  where  the  creditors'   suit  if? 
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compromised,  a  decree  being  rendered  for  an  agreed  amount,  the 
property  sold  for  that  sum,  tlie  grantee  becoming  the  purchaser, 
and  giving  a  mortgage  on  the  property  to  secure  it,  all  this  being 
done  by  consent,  the  title  of  the  grantee  is  not  thereby  affected, 
so  far  as  the  rights  of  third  persons  are  concerned:  she  holds 
under  the  deed  as  before,  subject  to  the  mortgage,  and  the 
property  may  be  subjected  by  her  creditors  as  an  equitable  estate. 
lb.  315. 

11.  Mortgage  of  wife'' s  statutory  estate. — Under  repeated  decisions  of  this 

court,  a  mortgage  executed  by  husband  and  wife,  on  lands  belong- 
ing to  the  wife's  statutory  estate,  as  security  for  the  debt  of  her 
husband,  or  a  third  person,  is  void.     Rogers  v.  Torhert,  547. 

12.  Mortgage  obtained  by  duress. ^Duress  of  the  wife,  practiced  by  the 

husband  to  obtain  her  signature  to  a  mortgage,  does  not  aifect  the 
validity  of  the  mortgage,  when  the  mortgagee  was  not  privy  to 
such  duress,  and  did  not  connive  at  it,  or  in  any  way  participate 
in  it.     Rogers  v.  Adams,  600. 

13.  Statutory    separate    estate;  for    what  debts   liable. — The  statutory 

separate  estate  of  a  married  woman  is  not  liable  (Code,  ^  2711) 
for  the  price  of  tin  gutters,  i)ipes,  and  similar  articles,  used  in  (he 
construction  of  a  dwelling-house  on  her  land.  Ridley  <&  Wife  v. 
Hereford  &  Timberlake,  261. 

14.  Same. -r-'^ Pipes,  tobacco  and  cigars,"  are  not  articles  for  which  the 

wife's  statutory  estate  can  be  rendered  liable  (Code,  §  2711) ;  nor 
can  it  be  rendered  liable  for  newspapers,  under  the  strict  construc- 
tion heretofore  given  to  the  statute,  from  which  this  court  is 
unwilling  to  depart.     Bradley  &  Wife  v.  Murray,  269. 

15.  Same. — The  statutory  separate  estate  of  a  married  woman  is  not 

liable  (Code,  §  2711)  for  the  price  or  value  of  "lumber  and  labor 
in  building  and  repairs  on"  the  family  residence,  a  part  of  her 
property;  nor  is  a  liability  fastened  on  her  estate  by  a  bond,  or 
note  under  seal,  given  by  her  and  her  husband,  founded  on  such 
claim.     McCravey's  Adm'r  v.  Todd,  315. 

16.  Same;  remedy  against. — The  statutory  remedy  against  the    wife's 

statutory  separate  estate,  for  debts  chargeable  on  it  b)'  law  (Code, 
§§  2711-12),  must  be  pursued  during  the  life  of  the  husbajid  ;  and 
when  the  creditor  has  failed  to  pursue  this  remedy,  he  can  not, 
after  the  death  of  the  husband,  fasten  a  charge  on  her  property  by 
bill  in  e<piity,  because  she  made  his  claim  for  labor  and  repairs 
available  ina  contest  with  otlier  creditors,  and  was  allowed  the 
benefit  of  it.     lb.  315. 

17.  Liability  of  w if e^s  statutory  estate  for  necessaries,  and  how  determined. 

In  determining  the  liability  of  the  husbsCnd,  at  common  law,  for 
necessaries  furnished  to  the  wife,  his  condition  and  social  position, 
and  the  vaUie  of  his  estate,  were  deemed  proper  criteria  to  be 
taken  into  consideration  ;  and  in  determining  the  liability  of  the 
wife's  statutory  estate  for  "articles  of  comfort  and  support  of  the 
family,"  it  is  proper  to  consider,  also,  the  value  of  her  estate,  in 
connection  with  that  of  her  husband,  and  their  rank  and  social 
position  ;  but  it  (tan  not  be  asserted,  as  a  legal  proposition,  that  a 
recovery  can  not,  in  any  case,  be  had  against  her  property,  with- 
out proof  of  the  value  of  her  separate  estate.  Bradley  <^  Wife  v. 
Murray,  269. 
38.  Same;  taking  husband's  note  for  debt. — For  articles  of  comfort  and 
support  of  the  household,  suitable  to  the  degree  and  condition  in 
life  of  the  family,  wiiile  the  wife's  statutory  estate  is  made  liable 
by  law  (Coile,"§  2711;  Rev.  Code,  §  2:}7()),  tho  husband  is  also 
\\ah\e  personaliter;  and  when  his  note  is  taken  for  tbe  debt,  and 
default  is  made  in  its  payment  at  niaturity,  the  liability  of  the 
wife's  estate  is  not  discharged.     Levis  tt-  Wife  v.  Dillard  de  Jmiet,  1. 
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19.  Same;  wife's  authority  to  husband  making  contract. — The  liability  of 

the  wife's  property,  for  the  price  or  value  of  such  articles,  depends 
only  and  entirely  on  the  concurrence  of  the  several  facts  which 
the  statute  makes  elements  of  that  liability ;  and  her  authority  to 
her  husband  in  making  the  contract  oi  purchase  is  not  one  of 
those  facts.     lb.  1. 

20.  Same;  quality  and  quantity  of  articles  purchased. — Although  the 

goods  purchased  may,  in  kind  and  quality,  be  "articles  of  comfort 
and  support  of  the  household,  suitable  to  the  decree  and  condi- 
tion in  life  of  the  family"  ;  yet,  if  the  quantity  is  so  great  as  to 
exclude  the  supposition  that  they  were  necessary  to  supply  the 
wants  of  the  family,  or  were  intended  for  that  purpose,  the  wife's 
estate  would  not  be  liable ;  nor  is  her  estate  liable  for  the  price  of 
articles  which  were  purchased  and  used  to  supply  laborers  em- 
ployed by  the  husband  in  cultivating  her  lands,  and  in  cutting  and 
hauling  wood  therefrom  for  sale.     lb.  1. 

21.  Same;  burden  of  proof. — In  an  action  against  husband  and  wife, 

founded  on  an  account  contracted  by  the  husband,  no  recovery 
can  be  had  against  the  wife's  statutory  estate,  without  proof  of 
the  particular  items  chargeable  against  it.     lb.  1. 

22.  Same;  partial  payments  by  husband. — Partial  payments  made  by  the 

husband,  on  his  general  account  with  a  merchant,  for  supplies 
furnished  and  goods  sold  and  delivered,  some  of  which  are  charge- 
able against  the  wife's  statutory  estate,  must  be  credited  on  the 
account  generally,  without  regard  to  the  source  from  which  the 
money  was  derived ;  and  when  an  action  on  the  account  is 
brought  against  husband  and  wife,  seeking  to  charge  the  wife's 
estate  with  the  articles  for  which  it  is  by  law  made  liable,  she  has 
no  right  to  insist  that  such  partial  payments,  so  far  as  made  with 
moneys  arising  from  the  use  or  profits  of  her  property,  should  be 
applied  exclusively  to  the  items  of  the  account  for  which  her 
estate  is  liable.     lb.  1. 

23.  Estoppel  en  pais   against  married  woman,  as  to  equitable  ■  separate 

estate. — A  married  woman,  owning  an  equitable  separate  estate 
in  lands,  may  contract  in  reference  to  it,  or  bind  it  by  an  estoppel, 
as  if  she  were  a  femme  sole;  and  if,  without  fraud  or  mistake, 
with  full  knowledge  of  the  facts,  and  without  coercion  on  the 
part  of  her  husband,  she  induces  a  stranger  to  purchase  from  her 
trustee,  she  can  not  afterwards  impeach  the  sale.  Williams  v. 
Baldridge,  338. 

24.  Statutory  separate  estate;  construction  and  effect  of  special  statute. — A 

special  statute,  authorizing  a  married  woman  "to  mortgage  her 
separate  estate  under  the  laws  of  this  State,  in  any  manner  she 
and  her  said  husband  may  deem  advisable,  for  the  purpose  of 
.  securing  the  payment  of  any  debt  or  debts  contracted  by  her  said 
husband,  or  which  he  may  hereafter  contract,  or  for  the  puri)ose 
of  raising  money  to  pay  the  same"  ;  and  declaring  that  its  object 
and  purpose  was  "to  confer  on  her  the  same  power  to  sell  and 
convey  or  mortgage  her  statutory  separate  estate,  with  the  advice 
and  consent  of  her  said  husband,  for  the  purposes  aforesaid,  which 
she  would  have  if  she  were  an  unmarried  woman," — does  not 
make  her  a  free-dealer,  nor  change  the  status  or  tenure  of  her 
property,  nor  enlarge  her  powers  over  it,  except  in  the  particulars 
specified,  nor  interfere  in  any  manner  with  the  husband's  powers 
as  trustee,  nor  prevent  it  from  being  subjected  to  the  payment  of 
debts  under  the  general  statute.     Bradley  &  Wife  v.  Murray,  269. 

25.  Married  vjoman's  capacity  to  act  as  trustee. — At  common  law,  a  mar- 

ried woman  was  not  incompetent  to  act  as  the  trustee  of  an 
express  trust,  and  might  exercise,  in  that  capacity,  all  the  powers 
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she  could  exercise  if  sole  and  unmarried;  and  this  principle  is 
strengthened  by  the  policy  of  modern  statutes,  known  as  "Mar- 
ried Women's  Laws."     Harden  v.  Darwin  &  Pulley,  55. 

26.  Implied,  or  resulting  trust,  as  against  ivife. — A  married  woman  may, 

also,  in  equity  be  declared  a  trustee  in  invitum,  or  by  implication 
of  law,  even  in  favor  of  her  husband.     lb.  55. 

27.  Same;  arising  front  payment  of  purchase-money. — When  one  person 

pays  the  purchase-money  of  land,  while  the  title  is  taken  in  the 
name  of  another,  a  court  of  equity  will,  on  clear  and  satisfactory 
evidence,  hold  the  latter  a  trustee  for  the  former ;  and  this  prin- 
ciple, which  is  favored  in  equity,  will  be  applied,  as  between  hus- 
band and  wife,  on  clear  proof  of  intention,  where  the  legal  title  is 
taken  in  the  name  of  the  wife,  and  the  purchase-money,  or  a  part 
thereof,  is  paid  by  the  husband ;  although  the  presumption  arises 
in  such  case,  in  the  absence  of  proof  to  the  contrary,  that  it  was 
intended  as  an  advancement  to  the  wife,  or  a  provision  for  her. 
lb.  55. 

28.  When  wife  is  necessary  party  to  bill. — When  the  husband  purchases 

lands  from  an  administrator,  his  wife  being  a  distributee  of  the 
estate,  and  gives  a  receipt  for  so  much  of  her  distributive  share  in 
payment  of  the  purchase-money,  she  is  a  necessary  and  indis- 
pensable party  to  a  bill  filed  by  him  to  compel  a  specific  perform- 
ance of  the  contract ;  as  a  complainant,  if  she  approves  and  ratifies 
the  purchase ;  if  not,  as  a  defendant.     Sawyers  v.  Baker,  292. 

INDICTMENT.     See  Criminal  Law,  8,  14,  18-20. 

INFANTS. 

1.  Earnings  of  infant. — The  earnings  of  a  child,  during  his  minority, 

belong  to  his  father,  and  may  be  subjected  by  creditors  to  the 
payment  of  the  father's  debts,  unless  he  had  been  previously 
emancipated  by  the  father.     Donegan  v.  Davis,  362. 

2.  Emancipation. — Emancipatien  velnon  is,  at  most,  a  question  of  fact, 

to  be  determined  by  the  circumstances  in  evidence ;  it  is  not 
necessary,  in  every  case,  to  show  an  abandonment  of  home  by 
the  infant,  or  a  disruption  of  family  ties ;  it  is  sufficient,  as  in  this 
case,  to  show  that  he  supported  himself,  and  paid  for  his  board 
at  home,  his  father  being  insolvent.     lb.  362. 

3.  Statute  of  limitations;  exception  in  favor  of  infants. — Infancy  is  no 

answer  to  the  statute  of  limitations  (Code,  §  3236),  when  the 
period  prescribed  as  a  bar  to  the  action  has  elapsed,  and  _  the 
plaintift"  has  been  of  lawful  age  during  three  years  of  that  time, 
before  commencing  his  action.     Tayloe  v.  Dagger,  443. 

4.  Election  by  infant  distributees;  when  made  by  a  court  of  equity,  in 

case  of  purchase  of  lands  by  administrator  with  trust  funds. 
Parks  V.  Parks,  326. 

INJURY  TO  TREES. 

1.  Statutory  penalty  for  cutting  trees;  set-off.— The  statutory  penalty 
for  cutting  down  trees  "  willfully  and  knowingly,  without  the 
consent  of  the  owner"  (Code,  ^  3551),  is  a  fixed  and  definite  sum, 
prescribed  and  ascertained  by  law ;  and  a  cause  of  action  for  such 
penalty,  not  being  a  demand  "sounding  in  damages  merely,"  is 
available  as  a  set-off.     Rosser  v.  Bunn  &  Timberlake,  89. 

2  Same;  limitation  of  action;  issue  on  defective  pleading. — One  year 
is  the  Hmitation  of  an  action  to  recover  thestautory  penalty  for 
cutting  down  trees  withoutthe  consent  of  the  owner  (Code,  ^  3554) ; 
and  such  cause  of  action  being  pleaded  as  a  set-ofl",  to  which  it  is 
replied  that  the  "  claim  is  barred  by  the  statute  of  limitations  of 
one  year,"  if  issue  is  taken  on  the  replication  without  objection 
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to  its  legal  sufflcdency  (lb.  §  2996),  the  court  may,  without  error, 
instruct  the  jury  that  the  claim  is  barred  if  more  than  twelve 
months  intervened  between  the  cutting  of  the  trees  and  the  com- 
mencement of  the  action.    lb.  89. 

INSOLVENT  ESTATES. 

1.  Failing  claims,  and  objections  thereto. — ^When  a  claim  against  an  in- 

solvent estate  has  been  filed  within  the  period  prescribed  by  the 
statute,  and  no  objection  to  its  allowance  is  filed  within  the  time 
allowed  for  filing  objections  (Code,  §^  2568,  2575),  no  objection  to 
its  validity  or  amount,  as  afiected  by  matters  existing  at  the  ex- 
piration of  the  period  allowed  for  filing  claims,  can  afterwards  be 
entertained  by  the  Probate  Court.     Moore  r.  Winston's  Adm'r  296. 

2.  Same;  equitable  relief  against  allowance  of  claim  not  objected  to. — ^No 

objection  having  been  filed,  within  the  prescribed  period,  to  the 
allowance  of  a  claim  duly  filed,  if  the  administrator  afterwards 
asks  equitable  relief  against  its  allowance,  he  must  show  a  state 
of  facts  which  would  entitle  him  to  relief  against  a  judgment  at 
law  ;  that  is,  he  must  show  fraud  by  the  creditor,  mistake,  or  ac- 
cident, and  must  negative  negligence  on  his  own  part.     lb.  296. 

3.  Same;  removal  of  settlement  into  equity. — In  the   settlement  of  in- 

solvent estates,  cases  may  arise  in  which  the  Probate  Court,  by 
reason  of  the  want  of  equitable  jurisdiction,  can  not  administer 
adequate  relief ;  but  it  requires  a  clear  and  strong  case  to  justify 
the  transfer  of  such  settlement  into  the  Chancery  Court.     lb.  296. 

4.  Same;  same. — An    administrator  having  placed  in  an  attorney's 

hands,  for  collection,  settlement,  or  compromise,  certain  notes 
given  for  the  purchase-money  of  lands,  and  constituting  a  lien  on 
the  lands,  though  the  principal  and  his  sureties  Avere  insolvent ; 
and  the  attorney  having  settled  the  debt  with  one  of  the  sureties, 
who  had  taken  the  land  from  his  principal,  and  promised  to  pay 
the  notes,  by  agreeing  to  take  back  the  land  in  satisfaction  of  the 
debt,  and  to  surrender  the  notes  to  said  surety ;  which  settlement 
was  ratified  and  approved  by  the  administrator,  and  the  lands  ac- 
cordingly surrendered,  but  the  notes  were  not  delivered  up  to  the 
surety ;  and  the  attorney's  receipt  for  the  notes  was  afterwards 
filed  by  the  administrator,  as  a  claim  against  the  insolvent  estate 
of  the  principal  debtor,  who  died  after  the  compromise  was 
effected  by  the  attorney ;  held,  that  the  administrator  de  bonis  non 
of  the  insolvent  estate,  who  was  appointed  only  four  days  before 
the  expiration  of  the  period  allowed  for  filing  objections  to  claims, 
and  did  not  file  any  objections  to  the  allowance  of  said  claim, 
could  not  obtain  equitable  relief  against  the  claim,  because  the 
attorney  and  the  surety,  to  whom  he  applied  for  information,  both 
assured  him  the  notes  had  been  settled  and  discharged,    lb.  296. 

INTEREST. 

1.  Liability  of  commission-merchant  for  J  on  proceeds  of  sale  of  cotton. 
Tyree  v.  Parham's  Executor,  424-    (See  Commission-Merchant,  1.) 
■2.  Liability  of  administrator  for,  on  funds   not  invested.      Nunn  v. 
Nunn,  35.     (See  Executors  and  Administrators,  3.) 

JUDGMENTS  AND  DECREES. 

1.  Conclusiveness  of  judgment. — The  principle  established  by  the 
Duchess  of  Kingston's  case,  as  to  the  conclusiveness  of  a  former 
judgment  between  the  parties,  though  a  strict  rule,  is  recognized 
as  a  judicial  axiom ;  each  ingredient  is  an  essential  element  of  the 
rule — the  parties  must  be  the  same,  the  subject-matter  the  same, 
the  point  must  be  directly  in  issue,  and  the  judgment  must  be 
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rendered  on  that  point ;  and  if  any  one  of  these  elements  is  want- 
ing, the  judgment  is  not  conclusive  in  a  subsequent  action.  Gil- 
breath  V.  Jones,  129. 

2.  Same.— A  former  judgment  between  the  parties,  on  the  same  cause 
of  action,  is  not  conclusive  in  a  second  action,  if  the  cause  was 
discontinued,  or  the  plaintiff  took  a  non-suit,  or  there  was  no 
judgment  on  the  specific  matter  in  issue.  Beadle  v.  Graham's 
Adrn'r,  99,  102. 

.3.  Conchmvene.Hs  of  judgment  at  larv,  as  against  equitable  relief  between 
parties. — A  judgment  in  an  action  at  "law,  against  the  validity  of 
an  instrument  as  a  deed  for  want  of  delivery,  does  not  preclude  a 
resort  to  equity  to  enforce  it  as  a  contract  to  convey.  Jenkins  v. 
Harrison,  345.. 

4.  Same. — A  partition  of  lands  by  parol,  accompanied  by  possession 
according  to  its  terms,  is  not  available  at  law,  in  defense  of  an 
action  by  the  party  who  has  the  legal  title,  or  by  his  heirs,  unless 
the  possession  has  been  continued  long  enough  to  effect  a  bar  un- 
der the  statute  of  limitations ;  but,  notwithstanding  the  judgment, 
it  may  be  established  and  enforced  in  equity ;  and  possession 
having  been  delivered,  and  the  purchase-money  paid,  the  con- 
tract is  excepted  from  the  operation  of  the  statute  of  frauds.  Yar- 
borough's  Adm'r  v.  Avant,  426. 
5.  Same. — On  a  statement  of  the  partnership  accounts  by  a  third  per- 
son, by  agreement  between  the  partners,  a  balance  being  ascer- 
tained to  be  due  from  one  to  the  other,  on  which  an  action  at  law 
was  brought,  and  a  judgment  recovered;  the  defendant  in  the 
judgment  can  not  maintain  a  bill  in  equity  to  surcharge  and  falsify 
the  accounts  as  stated,  unless  he  first  shows  good  cause  for  set- 
ting aside  the  judgment.     Broda  v.  Greenwald,  538. 

6.  Consent  decree  in  equity. — Wen  a  married  woman  holds  property 

untier  a  deed  which  creates  in  her  an  equitable  separate  estate, 
and  the  creditors  of  the  grantor  seek,  by  bill  in  equity,  to  set 
aside  the  deed  on  the  ground  of  fraud;  if  the  creditors  obtain  a 
decree  setting  aside  the  deed,  and  subjecting  the  property  to  sale 
for  the  payment  of  their  debtSj  and  the  grantee  becomes  the  pur- 
chaser at  the  register's  sale,  she  afterwards  holds  under  that  pur- 
chase, and  not  under  the  terms  of  the  deed,  and  the  property  can 
not  be  subjected  by  her  creditors  as  an  equitable  separate  estate ; 
but,  where  the  creditors'  suit  is  compromised,  a  decree  being 
rendered  for  an  agreed  amount,  the  property  sold  for  that  sum, 
•  the  grantee  becoming  the  purchaser,  and  giving  a  mortgage  on 
the  property  to  secure  it,  all  this  being  done  by  consent,  the  title 
of  the  grantee  is  not  thereby  affected,  so  far  as  the  rights  of  third 
persons  are  concerned :  she  holds  under  the  deed  as  before,  sub- 
ject to  the  mortgage,  and  the  property  may  be  subjected  by  her 
creditors  as  an  equitable  estate.     McCravey's  Adm'r  v.  Todd,  315. 

7.  Annual  or  partial  settlements  ;  conclusiveness  of. — Annual  or  partial 

settlements,  by  an  executor,  administrator,  or  guardian,  are,  on 
final  settlement,  to  be  presumed  to  be  correct  (Code,  4^  2531, 
2772) ;  but  this  principle  applies  only  to  settlements  made  in  con- 
formity to  law,  and  not  to  an  ex-parte  statement  of  his  accounts. 
Radford's  Adm'r  v.  Morris,  283. 

8.  Conclusiveness  of  probate  decree. — When  the  administrator's  peti- 

tion, asking  a  sale  of  lands  for  the  payment  of  debts,  alleges  that 
the  widow  has  a  statutory  separate  estate  greater  in  value  than 
her  dower  interest  and  distributive  share  of  her  husband's  estate 
(Code,  §§  2715-16) ;  and  she  is  served  with  notice  of  the  filing  of 
the  petition,  but  fails  to  appear;  if  she  is  to  be  regarded  as  a 
party  to  the  proceeding,  and  her  dower  interest  is  to  be  considered 
as  included  in  the  sale,  the  decree  is  conclusive  on  her  as  to  the 
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existence  and  value  of  her  statutory  separate  estate,  and  she  can 
not  claim  any  part  of  the  proceeds  of  sale.  Bradford's  Adm'r  v. 
Bradford,  252. 
9.  Sale  of  decedent's  land  under  probate  decree  ;  validity  of  order  direct- 
ing conveyance  to  purchaser . — The  court  adheres  to  the  decision  in 
Dugger  v.  Tayloe,  60  Ala.  504,  as  to  the  necessity  of  notice  to  the 
administrator,  of  an  application  by  the  purchaser  for  a  convey- 
ance of  lands  sold  by  the  administrator  (Code,  ^  2648),  and  the 
invalidity  of  an  order  for  a  conveyance  rendered  on  such  applica- 
tion without  notice  to  the  administrator.  Tayloe  v.  Dugger,  444  ; 
also,  Anderson's  Adm'r  v.  Bradley,  263. 

10.  Amendment  and  substitution  of  records  ;  admissibility  of  parol  evi- 

dence.— In  the  matter  of  amending  records,  nunc  pro  tunc,  this 
court  has  always  followed  the  English  rule,  which  excludes  parol 
evidence,  and  allows  such  amendments  to  be  made  only  on  record 
evidence,  or  quasi  record  evidence ;  but,  on  applications  to  sub- 
stitute records  which  have  been  lost  or  destroyed,  parol  evidence 
is  admissible.     Lilly  v.  Larkin,  122. 

11 .  Completing  imperfect  minute-entries  in  Probate  Court;  evidence. — The 

statute  which  declares  that  "judges  of  probate  have  authority  to 
complete  the  minute-entries  and  decrees  in  causes  in  their  courts, 
when  the  same  are  incomplete  on  account  of  their  failure  to  make 
the  necessary  entries  at  the  time  when  they  should  have  been 
made"  (Code,  §  702),  is  simply  declaratory  of  an  inherent  power 
possessed  by  all  courts  of  record  at  common  law ;  and  the  statute 
not  prescribing  the  kind  or  character  of  evidence  which  shall  be 
received,  the  English  rule  must  prevail,  which  excludes  parol 
evidence.    lb.  122. 

12.  Substitution  of  records  in  Probate  Court. — Everj'  court  of  record  pos- 

sesses an  inherent  power  to  substitute  any  part  of  its  records 
which  have  been  lost  or  destroyed;  and  the  Probate  Court,  being 
a  court  of  record,  may  exercise  this  inherent  powder,  although  it 
is  not  among  the  courts  enumerated  in  the  statute  providing  for 
the  substitution  of  lost  or  destroyed  records  (Code,  §§  555-58), 
which  is  merely  cumulative  .to  the  former  remedy  and  practice, 
as  indicated  in  Adkinson  v.  Keel,  25  Ala.  521.  Lilly  v.  Lar- 
kin, 110. 

1.3.  Same  ;  defects  in  original  record  or  decree. — The  fact  that  the  lost 
or  destroyed  record,  being  a  decree  rendered  on  an  annual  or 
partial  settlement  of  an  administrator's  accounts,  was  rendered 
without  the  appointment  of  a  guardian  ad  litem  for  the  infant 
distributees,  or  other  defect  of  like  character,  does  not  affect  the 
right  to  substitute ;  the  record,  when  substituted,  possessing  the 
same  validity  as  the  original,  and  neither  more  nor  less.     lb.  110. 

14.  Substitution  of  lost  record ;  when  allowed. — The  substitution  of  an 
alleged  lost  record  "should  be  made  only  on  clear  and  satisfactory 
evidence  of  the  former  existence,  contents,  and  loss  of  the  alleged 
record ;  and  if  the  evidence  leaves  the  matter  doubtful,  or  uncer- 
tain, the  motion  ought  to  be  denied."     Dabney  v.  Mitchell,  495. 

JURISDICTION. 

1.  Of  Commissioners  Court;  in  matter  of  providing  for  support  of  indi- 

gent persons.     Henry  v.  Cohen,  382. 

2.  Of  Probate    Court;  nature    of    jurisdiction.      Moore  v.    Winston's 

Adm'r,  296. 

3.  Same;  in  grant  of  letters  of  administration.     Burke  v.  Mutch,  568. 

4.  Same;  in  substitution  of  lost  records.     Lilly  v.  Larkin,  122;  Dabney 

V.  Mitchell,  495. 

5.  Same;  in  ordering  special  election  under  "local  option"  law.     Tally 

V.  Grider,  119. 
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1.  Ti'ial  of  issue  by  court,  without  jury. — Since  the  statute  authorizes 

an  issue  of  fact  to  be  tried  by  the  coxirt,  without  the  intervention 
of  a  jury,  by  written  consent  of  the  parties  (Code,  §  3029),  it  may 
be  questioned  whether  the  faihire  of  the- record  to  show  such  writ-' 
ten  agreement,  when  no  objection  was  raised  in  the  court  below 
based  on  the  -want  of  it,  is  available  on  error ;  and  certainly,  if  the 
parties  to  the  issue  do  not  complain,  other  defendants,  against 
whom  judgment  by  nil  dicit  was  taken,  can  not  assign  it  as  error* 
Ileyman  v.  McBurney ,  511. 

2.  Competency  of  hail  as  juror. — A  person  who  is  bail  for  the  defend- 

ant's appearance  to  answer  the  cliarge  against  him,  is  not  com- 
petent to  serve  as  a  juror  on  his  trial.     Brazelton  v.  State,  96. 

3.  Challenge  Of  juror. — 'Where  the  prosecuting  attorney  challenged  a 

juror  who  had  taken  his  seat  in  the  jury-box,  and,  on  objection 
being  made  by  the  defendant,  the  challenge  was  withdrawn,  and 
the  juror  directed  to  take  his  seat  again,  this  action  is  not  matter 
of  exception  on  part  of  the  defendant.     Leonard  v.  State,  461. 

See,  also,  Charge  of  Court  to  Jury. 

JUSTICE  OF  THE  PEACE.  .^ 

1,  Complaint,  or  statement  on  appeal. — On  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peace,  a  judgment  by  default  will 
be  reversed  on  error,  unless  the  record  shows  that  a  complaint, 
or  statement  of  the  cause  of  action,  was  filed  ;  but,  after  judgment 
by  nil  dicit,  or  on  verdict,  without  objection  on  account  of  the 
failure  to  file  a  complaint,  it  will  be  presumed  that  a  complaint 
was  waived,  or  that  it  has  been  lost.     Heyman  v.  McBurney,  611. 

2s  Appeal  bond;  liability  of  sureties,  on  death  of  principal  and  insolvency 
of  his  estate. — On  appeal  from  a  justice's  judgment,  the  appellant 
having  died  before  the  trial,  his  administrator  pleaded  the 
insolvency  of  his  estate ;  and  the  issue  being  found  in  his  favor, 
the  judgment  was  thereupon  certified  to  the  Probate  Court,  as  a 
claim  against  the  estate,  and  was  paid  its  pro  rata  share  of  the 
assets.  Held,  that  the  sureties  on  the  appeal  bond  were  liable  for 
the  residue  of  the  judgment.  (Overruling  Lunsford  v.  Baskins,  6 
Ala.  512.)     Phillips,  Burtoff&  Co.  v.  Wade,  58.    ' 

3.  Quashing  execution. — A  prohibition  will  not  be  issued  by  the  Cir- 
cuit Court  to  quash,  or  prevent  proceedings  under  an  execution, 
improperly  issued  by  a  justice  of  the  peace ;  because,  whether 
.  the  writ  be  void  or  voidable,  the  party  injured  by  it  has  an 
adequate  remedy  by  motion  to  quash  before  the  justice ;  and  for 
the  further  reason,  that  the  issue  of  an  execution  is  purely  a  min- 
isterial act.     Atkins  v.  Siddons,  453, 

LANDLORD  AND  TENANT. 

1.  Lease  construed,  as  to  quantity  of  land  for  which  rent  was  reserved* 

Under  a  written  lease  of  a  tract  of  land  situated  on  an  island  in 
the  Tennessee  river,  described  as  "all  the  lands  on  the  island 
owned  by  the  said''  lessor,  with  a  specified  exception,  "said  lands 
to  be  hereafter  measured,  to  ascertain  the  amount  of  the  same  ;" 
the  rent  reserved  being  "eight  per-cent  joer  annum  on  the  value  of 
said  lands,  estimated  at  .$35  per  acre  ;"  held,  that  the  rent  was  to 
be  estimated  on  the  number  of  acres  in  the  entire  tract,  and  was 
not  limited  to  the  cultivable  portion ;  but  that  the  road-bed  and 
right  of  way  of  a  railroad  company,  acquired  by  it  prior  to  the 
lease,  should  be  deducted.     Williams  v.  Glover,  189. 

2.  Parol  evidence;  admissibility    and  relevancy  in  construing    written 

contract. — In  the  construction  of  a  written  lease,  with  the  view  of 
determining  whether  the  rent  per  acre  reserved  was  to  be  esti- 
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mated  on  the. entire  tract,  or  on  tlie  cultivable  portion  only,  it  is 
not  permissible  to  prove  that  another  person  had  offered  the  stip- 
ulated price  estimated  on  the  entire  tract.    lb.  189. 

LEGACY  AND  DEVISE. 

1.  Devise  to  widow  during  widowhood,  or  during  life,  or   ii-idowhood. 

Under  a  devise  to  the  testator's  widow  for  life,  if  she  shall  so  long 
continue  a  widow,  with  a  devise  over  in  the  event  of  her  marrying 
again,  the  devise  over  is  not  dependent  on  the  single  contingency 
of  her  marriage,  but  takes  effect  on  the  determination  of  her 
estate,  whether  by  death  or  marriage ;  but,  under  a  devise  to  her 
by  words  creating  an  absolute  estate,  "to  hold  the  same  during 
her  widowhood,"  and  to  be  cut  down  to  a  child's  portion  in  the 
event  of  her  marriage,  her  estate  can  only  be  defeated  or  cut 
down  by  her  marriage,  and  does  not  terminate  at  her  death  not 
haying  married.     Frey  v.  Thompson' g  Adm'r,  287. 

2.  Devise  for  life,  ivith  remainder  to  surviving  children,  and  limitation 

over. — Under  a  devise  for  life  to  the  sister  of  the  testatrix,  with 
remainder  to  her  surviving  children,  and  these  words  superadded: 
"But,  if  any  one  of  nw  said  sister's  children  should  die  before 
receiving  the  share  allotted  under  this  will,  and  should  leave  a 
child  or  children,  then  the  child  or  children  of  such  decease!  shall 
receive  the  portion  that  would  have  gone  to  the  decedent;"  held, 
that  the  interest  of  a  remainder-man,  who  survived  the  tenant  for 
life,  and  then  died  before  a  partition  of  the  property,  leaving  no 
child  or  children,  was  not  thereby  divested  or  determined.  Drew's 
Adm'r  v.  Drew,  4^5. 

3.  Proceedings   to  recover  legacy;  defenses   by  e.recutor. — An   executor 

can  not  enjoin  proceedings  in  the  Probate  Court  for  the  re- 
covery of  a  pecuniary  legacy,  on  the  ground  that  he  made  a  ten- 
der of  the  money  to  the  legatee,  who  refused  to  receive  it,  and 
that  he  was  afterwards  robbed,  without  negligence  or  other  fault 
on  his  part,  of  the  identical  money  tendered,  which  he  had  kept 
separate  and  apart:  these  defenses,  if  valid,  involve  simple  ques- 
tions of  fact,  which  the  Probate  Court  is  competent  to  determine. 
Newsom  v.  Thornton,  311. 

4.  Same  ;  tender  and  refusal,  and  subsequent  loss  by  robbery. — As  to  the 

safe  custody  of  the  assets,  even  money  assets  of  the  estate,  "it 
may  be  that  an  executor  is  not  held  to  the  extreme  liability  of  an 
insurer,  and  there  is  much  plausibility  in  the  defense  attempted 
in  this  case"  (a  proceeding  for  the  recovery  of  a  pecuniary  legacy, 
the  defense  being  a  tender  and  refusal,  aiid  subsequent  loss  by 
robbery  of  the  identical  money) ;  but  the  burden  of  proving  such 
defense  rests  on  the  executor,  and  the  evidence  should  be  closely 
scanned ;  and  the  legal  question  is  not  decided  in  this  case,  be- 
cause the  evidence  does  not  satisfactorily  establish  the  alleged 
robbery.     lb.  311. 

LIEN. . 

1.  Of  attorney,  on  moneys  collected.     Jackson  v.   Clopton,  29.     (See 

AlTORNEY   AT   LaW,  1.) 

2.  Of  execution,  as  affected  bv  adverse  possession.     Barclay  v.  Smith, 

230.     (See  Executiox,  3*) 

3.  Same,  as  affected  by  bankruptcy.     Brown  v.  Newman,  275.     (See 

Execution,  4,  5.) 

4.  Statutory  lien  of  mechanics  and  builders. — Under  the  law  approved 

April  19,  1873,  amendatory  of  §§  3101-04  of  the  Revised  Code,  a 
statutory  lien  was  declared  in  favor  of  "  mechanics  and  builders," 
on  buildings  erected  by  them,  and  on  the  lot  and   parcel  of  land 
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on  which  such  buildings  were  erected,  "for  the  price  agreed  upon, 
or  compensation  to  be  paid,  and  materials  used  in  the  construc- 
tion thereof  "  (Sess.  Acts  1872-3,  pp.  117-19) ;  but  no  lien  was 
given  to  a  person  who  only  sold  materials  to  be  used  in  the  con- 
struction of  a  house,  and  which  were  so  used.  Davis,  Moody  & 
Co.  V.  Betz  &  Cullman,  206. 

LIMITATIONS,  STATUTE  OF. 

1.  Limitation  of  action  against  fdilroad  company. — A  claim  or  de- 
mand against  a  railroad  company,  for  damages  on  account  of 
stock  killed  by  its  trains,  must  be  presented  to  some  one  of  the 
company's  agents,  or  suit  thereon  must  be  brought,  within  sixty 
days  after  the  injury  was  done  (Code,  §  1701) ;  and  where  the 
case  is  tried  before  the  court  without  the  intervention  of  a  jury, 
the  amount  claimed  being  less  than  .$20,  and  the  statute  is  pleaded 
in  defense,  it  is  error  to  render  judgment  for  the  plaintiff,  without 
proof  of  such  presentment  or  commencement  of  suit.  S.  &  N. 
Ala.  Railroad  Co.  v,  Reid,  2.50. 

2v  Same. — An  action  for  damages  against  a  railroad  corporation,  for 
an  injury  to  stock  or  cattle  caused  by  negligence,  there  being  no 
contract  between  the  parties,  must  be  commenced  within  one 
year  from -the  time  of  the  injury  (Code,  §  3231,  subd.  6),  the  claim 
having  been  presented  within  sixty  days.  Huss  v.  Central  Rail- 
road &  Banking  Co.,  472. 

3<.  Pleading. — In  courts  of  law,  the  statute  of  limitations  must  be 
specially  pleaded,  and  is  not  available  on  demurrer.     lb.  472. 

4.  Absence  from  State. — In  the  computation  of  time  under  the  statute 

of  limitations,  when  the  defendant  has  been  "absent  from  the  State 
during  the  period  within  which  an  action  might  have  been  brought 
against  him"  (Code,  ^3234),  actual  absence,  without  regard  to 
residence  or  domicile,  is  the  subject  of  the  exception.     lb.  472. 

6.  In  favor  of  foreign   corjwration. — A  foreign  corporation,   having  a 

known  place  of  business  here,  and  an  authorized  agent  upon 
whom  process  can  be  served,  as  required  by  constitutional  pro- 
vision (Art.  14,  §  4),  may  plead  the  statute  of  limitations  in 
like  manner  as  a  domestic  corporation  or  resident  citizen,  lb. 
472. 
€.  In  favor  of  executor's  sureties;  begins  to  run,  when. — The  statute 
of  limitations  in  favor  of  the  sureties  of  an  executor  or  adminis- 
trator, on  account  of  the  devastavit  of  their  principal  (Code, 
§  3226,  subd.  7),  begins  to  run,  not  from  the  commission  of  the  act 
of  negligence  or  maladministration,  but  from  the  judicial  ascer- 
tainment of  the  principal's  liabilitv  for  the  act.  Wright  v.  Lang, 
389. 

7.  Exception  in  favor  of  infants. — Infancy  is  no  answer  to  the  statute 

of  limitations  (Code,  §  3236),  when  the  period  prescribed  as  a  bar 
to  the  action  has  elapsed,  and  the  plaintiff  has  been  of  lawful  age 
during  three  years  of  that  time,  before  commencing  his  action. 
Tayloe  v.  Dagger,  445. 

8.  Exceptions  generally. — When  a  case  is  brought  within  any  one  of 

the  specified  exceptions  to  the  statutes  of  limitation  (Code, 
§§  3234-36,  3242-4-5-7-9,  3250),  the  exception  prevails,  and  domi- 
nates the  rule ;  but  all  the  exceptions  are  specified  in  the  statute, 
and  the  courts  have  no  power  to  add  to  them.  Barclay  v.  Smith, 
230. 

5.  Limitation  of  action  to  recover  statutory  penalty  for  cutting  trees;  iS' 

sue  on  defective  pleading. — One  year  is  the  limitation  of  an  action 
to  recover  the  statutory  penalty  for  cutting  down  trees  without 
the  consent  of  the  owner  (Code,  §  3554) ;  and  such  cause  of  ac- 


672  INDEX. 

LIMITATIONS,  STATUTE  OF— Continued. 

tion  being  pleaded  as  a  set-off,  to  which  it  is  replied  that  the 
"claim  is  barred  by  the  statute  of  limitations  of  one  j'ear,"  if 
issue  is  taken  on  the  replication  without  objection  to  its  legal  suf- 
ficiency {lb.  §2990),  the  court  may,  without  error,  instruct  the  jury 
that  the  claim  is  barred  if  more  than  twelve  months  intervened 
between  the  catting  of  the  trees  and  the  commencement  of  the 
action.  Rosser  v.  Bunn  &  Tlmherlake,  89. 
19.  Assignment  of  error  on  decree  from  which  appeal  is  barred;  joinder  in 
error. — In  a  chancery  cause,  an  assignment  of  error  can  not  prop- 
erly be  based  on  a  decree  from  which  an  appeal  was  barred  by 
the  statute  of  limitations  when  the  appeal  was  sued  out ;  but  the 
objection  is  waived  by  a  joinder  in  error.  McDonald  v.  McMahon'g 
Adm'r,  115. 

See,  also,  Adverse  Possession. 

MANDAMUS. 

1.  When  u'rit  lies. — When  a  judicial  officer  refuses  to  hear  and  decide 

on  a  case  properly  before  him,  mandamus  lies  to  compel  him  to 
act,  but  not  to  compel  the  rendition  of  any  particular  judgment 
by  him:  the  power  of  the  superior  court,  in  awarding  this  writ, 
extends  only  to  acts  which  are  purely  ministerial,  and  in  the 
performance  of  which  no  judgment  or  discretion  is  required;  nor 
will  the  writ  be  awarded,  in  cases  where,  if  issued,  it  would  prove 
unavailing  or  fruitless.     Ex  parte  Shaudies,  1S4- 

2.  Wlien  awarded  against  probate  judge. — When  a  claim  against  the 

county  has  been  audited  and  allowed  by  the  Commissioners 
Court,  the  issue  of  a  warrant  on  the  county  treasurer,  for  its  pay- 
ment, is  a  ministerial  duty  devolved  by  law  on  the  probate  judge ; 
but  that  court  has  no  power  to  compel' him  to  draw  his  \yarrant, 
and  the  remedy  to  compel  his  obedience,  the  order  not  being  void 
on  its  face,  is"  a  mandamus  from  the  Circuit  Court,  at  the  suit 
of  the  person  in  whose  favor  the  claim  is  allowed.  Jack  v. 
Moore,  184. 

MECHANIC'S  LIEN.     See  Lien,  4. 

MORTGAGE. 

1.  Description  of  property  in  mortgage. — "One  black  mule,  about  eight 

years  old,"'  when  the  words  are  used,  without  more,  in  describing 
the  animal  conveyed  by  a  mortgage,  are  not  so  general  and  in- 
definite as  to  render  the  mortgage  void,  nor  to  exclude  it  as 
evidence  of  notice  when  properly  recorded.  Connally  v  Spra- 
gins,  258. 

2.  Erasure  or  alteration. — When  a  mortgage,  offered  in  evidence  by  a 

party  claiming  under  it,  bears  on  its  face  the  marks  of  an  erasure 
or  alteration  of  the  date,  he  may  adduce  evidence  explanatory  of 
such  erasure  or  alteration,  showing  that  it  was  made  in  good 
faith  before  or  at  the  time  the  writing  was  executed,     lb.  258. 

3.  When  absolute  deed  wiUbe  declared  mortgage. — To  sustain  bill  which 

seeks  to  have  a  deed,  absolute  on  its  iace,  declared  a  mortgage, 
the  evidence  must  be  clear  and  convincing.  In  this  case,  the  deed 
being  executed  by  an  administrator  to  his  co-administrator 
officiallv,  and  conveving  a  house  and  lot  which  the  grantor  had 
bought  a  few  davs  previously,  taking  the  title  in  his  own  name, 
it  was  declared  a'  mortgage  at  the  instance  of  his  heirs  and  per- 
sonal representative,  on  the  ground  that  it  was  intended  only  to 
secure  the  payment  of  funds  of  the  estate  used  in  paying  the 
purchase-monev,  on  proof  that  the  grantor  continued  to  reside  in 
It,  paid  taxes  oh  it,  and  erected  permanent  improvements ;  and 
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that  the  grantee  stated,  to  a  person  desiring  to  purchase,  after  the 
death  of  the  grantor,  "that  he  thought  he  had  a  mortgage  on  said 
premises,  but,  on  examination  of  the  papers,  found  that  it  was 
a  deed  which  he  held"  ;  wliich  statements  were  not  denied  or  ex- 

Elained  bj'  the  grantee,  who  was  not  examined  as  a  witness  for 
imself,  and  denied  the  allegations  of  the  bill  without  oath. 
Parks  V.  Parks,  336. 
■  4.  Instrument  construed  as  creating  lien  only,  and  not  as  mortgage. — A 
written  instrument,  given  in  consideration  of  advances  made  and 
to  be  made  by  the  grantees  to  the  grantor,  and  using  these  words : 
"T  hereby  declare  the  aforesaid  advances,  or  the  amount  thereof, 
shall  constitute  a  lien  on  my  crop  grown  on  the  G.  plantation  in 
said  county  this  year,  in  accordance  with  the  act  approved  Janu- 
ary 15th,  1866;  and  to  further  secure  the  payment  of  the  afore- 
said obligation,  I  also  hereby  bargain,  sell  and  convey  unto  the 
said  S.,  agent,  or  assigns,  the  following  described  personal  prop- 
erty,"— does  not  operate  as  a  mortgage  of  the  crop,  nor  convey 
any  legal  estate  or  interest  therein.  Evington  v.  Smith  Bros. 
398. 

5.  Consideration  of  mortgage  ;  admissibility  of  parol  evidence. — Under 

a  bill  to  foreclose,  or  to  redeem,  the  consideration  of  the  mortgage 
debt  is  open  to  inquiry ;  parol  evidence  will  be  received  to  show 
a  want  of  consideration,  or  the  failure  or  illegality  of  the  consid- 
eration ;  also,  to  establish  a  consideration  of  the  same  kind,  not 
inconsistent  with  that  which  is  expressed.  But,  the  mortgage 
being  a  security  only  for  the  debt  which  was  in  the  contempla- 
tion of  the  parties  when  it  was  executed,  parol  evidence  can 
not  be  received  to  show  that  it  was  intended  to  secure  other 
debts,  equally  meritorious,  then  existing  between  them,  unless 
under  a  bill  to  reform  on  the  ground  of  fraud  or  mistake. 
Wilkerson  v.  Tillman,  532. 

6.  Same, — The  consideration  of  the  mortgage  and  secured  note,  as 

therein  recited,  being  a  debt  for  advances  made  and  to  be  made, 
to  enable  the  mortgagors  to  make  a  crop ;  and  it  being  shown,  in 
defense  of  a  bill  to  foreclose,  that  the  advances  made  during  the 
current  year  Were  less  than  the  amount  specified,  and  had  been 
paid ;  it  is  competent  for  the  mortgagee  to  show,  by  parol,  that  a 
pre-existing  debt,  for  advances  made  during  the  preceding  year, 
was  also  included  in  the  secured  note  and  mortgage,    lb.  532. 

7.  Mortgage  of  wife's  statutory  estate. — Under  repeated  decisions  of  this 

court,  a  mortgage  executed  by  husband  and  wife,  on  lands  belong- 
ing to  the  wife's  statutory  estate,  as  security  for  the  debt  of  her 
husband,  or  a  third  person,  is  void.     Rogers  v.  Torbert,  547. 

8.  Validity  of  mortgage,  as  against  wife,  when  obtained  by  duress. — Du- 

ress of  the  wife,  practiced  by  the  husband  to  obtain  her  signa- 
ture to  a  mortgage,  does  not  affect  the  validity  of  the  mortgage, 
when  the  mortgagee  was  not  privy  to  such  duress,  and  did  not 
connive  at  it,  or  in  any  way  participate  in  it.  Rogers  v.  Ad- 
ams, 600. 

9.  When    mortgagee    is    regarded  as    purchaser    entitled  to  protectiont. 

An  innocent  mortgagee,  who  parts  with  value  in  piaesenti,  or  in- 
curs an  obligation  to  do  so  in  futuro,  stands  precisely  as  a  pur- 
chaser of  the  absolute  title,  and  is  entitled  to  equal  protection 
against  secret  trusts  of  which  he  had  no  notice,     lb.  600. 

NAVIGABLE  STREAMS. 

1.  Riparian  rights  on  navigable  river. — When  a  person  owns  lands  on 

a  navigable  river,  or  an  island  in  the  river,  his  ownership  extends 

to  the  margin  of  the  water  at  ordinary  stage,  and  embraces  the 

land  between  high  and  low  water  mark.     Williams  v.  Glover,  189. 

(43) 
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NEW  TRIAL. 
1.  New  trial. — -The  proceedings  had   on  a  motion  for  a  new  trial, 
though  incorporated  in  the  bill  of  exceptions,  are  no  part  of  the 
record  proper,  are  not  revisable,  and  can  not  be  considered  for 
any  purpose.     Tyreev.  Par  ham's  Executor,  4^4' 

OVERRULED  CASES. 

1.  Jjamford  v.  Baskins,  6  Ala.  512,   as  to  liabilities  of  sureties  on 

appeal  bond,  after  death  of  princiiml  and  insolvency  of  his  estate,- 
overniled  by  Phillips,  Biirtoff  &  Co.  v.  Wade.  53. 

2.  Willinms  v.  McConico,  44  Ala.  627,  as  to  liability  of  commission- 

merchant,  explained  and  limited  by  Tyree  v.  Parlmm's  Ex'r,  4^4. 

PARTITION. 

1.  Parol  partition  of  lands;  specific  per forrrtance  of;  conclusiveness  of  judg- 

ment.—-A  partition  of  lands  by  parol,  accompanied  by  possession 
according  to  its  terms,  is  not  available  at  law,  in  defense  of  an 
action  by  the  party  who  has  the  legal  title,  or  by  his  heirs,  unless 
the  possession  has  been  continued  long  enough  to  effect  a  bar  un- 
der the  statute  of  limitations ;  but,  notwithstanding  the  judgment, 
it  rnay  be  established  and  enforced  in  equity ;  and  possession 
having  been  delivered,  and  the  purchase-money  paid,  the  con- 
tract is  excepted  from  the  operation  of  the  statute  of  frauds.  Yar- 
horough's  Adm'r  v.  Avant,  536. 

2.  Voluntary  partition,  between  husband'  and  wife;    when  upheld  in 

Equity. — Notwithstanding  the  statutory  provision  that  "husband 
and  wife  can  not  contract  with  each  other  for  the  sale  of  any 
property"  (Code,  §  2709),  and  although  a  court  of  equity  scans 
with  a  watchful  and  jealous  eye  all  transactions  between  them  ; 
yet,  as  between  them,  the  general  principle  will  be  applied,  that 
where  parties  have  voluntarily  done  what  the  court  would  compel 
them  to  do,  the  transaction  will  be  sustained ;  as  Where  they 
make  voluntary  partition,  executing  mutual  conveyances,  of 
land  partly  paid  for  by  each,  the  legal  title  being  taken  in  the 
name  of  the  wife  alone.     Harden  v.  Darwin  &  Pulley,  55. 

3.  Sale  of  property  for  partition;  payment  of  proceeds  to  probate  judge. 

Under  the  statutes  which  were  of  force  in  August,  1861,  the  com- 
missioners appointed  by  the  probate  judge  to  sell  property  for 
partition  among  several  joint  owners,  or  tenants  in  common,  were 
not  authorized  to  pay  over  the  proceeds  of  sale  to  the  probate 
judge,  nor  was  he  authorized  or  required  to  receive  the  money 
officially ;  and  the  subsequent  statute,  approved  November  11th, 
1861,  which  authorized  such  payments  to  be  made,  could  not 
operate  retro-actively  on  a  payment  already  made,  and  thereby 
convert  its  receipt  into  an  official  act.     McKee  v.  Griffin,  211. 

PARTNERSHIP. 

1.  Action  at  law  between  partners. — One  partner  cannot  maintairi  an 

action  at  law  against  the  other,  on  any  claim  originating  in  their 
partnership  dealings,  until  there  has  been  a  settlement  of  the 
partnership  accounts,  and  a  balance  ascertained  to  be  due  from 
one  to  the  other.     Broda  v.  Greenwald,  538. 

2.  Re-statement  of  partnership   accounts;   conclusiveness  of  judgment. 

On  a  statement  of  the  partnership  accounts  by  a  third  per- 
son, by  agreement  between  the  partners,  a  balance  being  ascer- 
tained to  be  due  from  one  to  the  other,  on  which  an  action  at  law 
was  brought,  and  a  judgment  recovered ;  the  defendant  in  the 
judgment  can  not  maintain  a  bill  in  equity  to  surcharge  and  falsify 
the  accounts  as  stated,  unless  he  first  shows  good  cause  for  set- 
ting aside  the  judgrnent.    lb.  538. 
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PAYMENT. 

1.  Application  of  partial  payments. — As  to  the  application  of  partial 

payments  on  a  running  account,  the  common-law  rule  is  abrogated 
by  the  statutory  provision  (Code,  ^  2091)  ^  which  requires  such 
payments  to  be  iirst  applied  to  the  interest  due.  Bradley  &  Wife 
V.  Murray,  269. 

2.  Partial  liayments  by  husband,  on  general  account.— Vartial  payments 

made  by  the  husband,  on  his  general  account  with  a  merchant, 
for  supplies  furnished  and  goods  sold  and  delivered,  some  of 
which  are  chargeable  against  the  wife's  statutory  estate,  must  be 
credited  on  the  account  generally,  without  regard  to  the  source 
from  which  the  money  was  derived ;  and  when  an  action  on  the 
account  is  brought  against  husband  and  wife,  seeking  to  charge 
the  wife's  estate  with  the  articles  for  which  it  is  by  law  made 
liable,  she  has  no  right  to  insist  that  such  partial  payments,  so 
far  as  made  with  rooneys  arising  from  the  use  or  profits  of  her 
property,  should  be  applied  exclusively  to  the  items  of  the  account 
for  which  her  estate  is  liable.     Lewis  &  Wife  v.  Dillard  &  Jones,  1. 

3.  Presumption  as  to  payment  and,  extinguishment  of  debt ;  liability  of 

sureties  of  executor  or  administrator. — As  a  general  rule,  the  sure- 
ties of  an  executor  or  administrator  are  liable  only  for  the  assets 
which  have  come  into  the  hands  of  their  principal,  or  which  he 
could  have  collected  by  the  exercise  of  due  diligence ;  but,  when 
a  debt  is  due  from  him  individually  to  the  testator  or  intestate, 
the.  law  presumes  its  instantaneous  paymentand  extinguishment, 
and  his  sureties  are  bound  for  it.     Wright  v.  Lang,  389. 

4.  Presumption  of  payment  from  lapse  of  time. — A  presumption  of  the 

payment  of  the  purchase-money  from  mere  lapse  of  time,  in  favor 
of  a  purchaser  in  possession  under  an  executory  contract,  does 
not  arise  until  after  the  expiration  of  twenty  years  from  the  com- 
mencement of  his  possession.     Tayloe  v.  Du^ger,  445- 

PLEADING  AND  PRACTICE. 

1.  Parties;  action  on  bond  of  tax-collector,  by  county  as  person  aggrieved. 

Although  the  official  bond  of  a  tax-collector  is  made  payable  to 
the  State  CCode,  §  163),  an  action  thereon  maj^  l)e  maintained  by 
the  county,  as  the  person  injured  or  aggrieved  {lb.  §  2917),  on 
account  of  the  failure  to  pay  over  or  account  for  moneys  collected 
as  county  taxes.     Dudley  v.  Chilton  County,  593. 

2.  Same;  on  official  bond  of  county  treasurer. — An  action  on  the  official 

bond  of  a  county  treasurer,  after  the  expiration  of  his  term  of  office, 
or  removal  from  office,  may  be  brought  in  the  name  of  the  county  as 
the  "'person  aggrieved"  (Code,  §  2917),  even  if  his  successor  in 
office  might  also  sue ;  and  the  fact  that  the  bond  is  made  payable 
to  the  State,  instead  of  the  county  (lb.  §§  842, 181),  does  not  affect 
the  principle.     Lewis  v.  Lee  County,  4^0. 

3.  Complaint,  in  action  against  county. — In  an  action  against  a  county, 

on  a  claim  which  is  required  to  be  presented  to  the  Commissioners 
Court  (Code,  §§  827,  2903),  the  complaint  must  aver  that  it  Was 
duly  presented,  and  was  disallowed  in  whole  or  in  part,  and  also 
that  it  was  itemized  and  verified  by  affidavit  when  presented. 
Schroeder  v.  Colbert  County,  137. 
4j  Same;  in  action  against  railroad  company. — In  an  action  against 
.  a  railroad  company  for  injuries  to  stock,  under  the  statute  which 
has  been  declared  unconstitutional  (Code,  §  1710),  a  complaint 
averring  neither  negligence  nor  intentional  injury  resulting  from 
direct  force,  is  neither  in  case  nor  trespass,  and  shows  no  cause 
of  action ;  and  an  amended  complaint,  averring  that  the  injury 
was  caused  by  the  negligence  of  the  company's  servants,  is 
allowable.     Simpson  v.  M.  <fe  C.  Railroad  Co.,  85. 
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5.  Detinue;  description  of  property  in  complaint. — In  detinue,  or  the 

statutory  action  for  the  recovery  of  specific  property,  the  rule  as 
to  description  is  somewhat  stricter  than  in  trespass  or  trover, 
where  damages  only  are  recoverable ;  but,  where  the  action  is 
brought  by  an  executor  or  administrator,  to  recover  bonds  which 
have  never  been  in  his  possession,  tut  which  are  alleged  to  be- 
long to  the  estate  of  his  testator  or  intestate,  less  particularity  of 
description  is  required  than  in  other  cases.  David  v.  David's 
Adm'r,  139. 

6.  Same. — "Bonds  to  the  amount  of  $2,100,  issued  by  the  county  of 

Wilson,  State  of  Tennessee,  and  known  as  Wilson  county  bonds,'' 
without  other  descriptive  words,  is  not  a  sufficient  description  of 
the  bonds,  for  the  recovery  of  which  an  administrator  sues  in  this 
case;  but  the  addition  of  words  showing  the  denomination  of  the 
bonds,  as  "  two  bonds  of  $1,000  each,"  renders  the  description 
sufficiently  certain  and  definite,  without  specifying  the  dates, 
class  or  numbers ;  and  it  is  not  necessary  to  allege  the  authority 
of  the  maker  to  issue  them.     lb.  189. 

7.  Common  or  special  counts;  when  necessary  or  proper. — So  long  as  a 

contract  continues  executory,  the  plaintiff  is  required  to  declare 
specially  on  it;' but,  when  it  has  been  executed  on  his  part,  and 
no  duty  remains  but  the  payment  of  money  by  the  defendant,  a 
recovery  may  be  had  under  the  common  counts.  Beadle  v.  Ora- 
ham'.s  Adm'r,  99. 

8.  Same. — A  recovery  can  not  be  had  on  a  note,  when  part  of  the  consid- 

eration was  the  price  of  guano  imported  and  sold  in  this  State,  while 
the  law  was  of  force  requiring  fertilizers  to  be  inspected,  without  a 
compliance  with  the  requisitions  of  that  law  a&  to  inspection, 
branding,  &c. ;  but,  if  any  part  of  the  guano  was  sold  after  the 
repeal  of  that  law,  a  recovery  may  be  had,  pro  tanto,  under  the 
common  counts.     Pacific  Guano  Co.  v.  Mullen,  582. 

9.  Duplicity. — A  complaint  is  not  demurrable  for  duplicity.    Lewis  v. 

Lee  County,  480. 

10.  Demurrer;  specification  of  grounds. — ^That  the  complaint  "does  not 

show  any  ground  or  cause  of  action  against  the  defendants,"  is 
not  a  sufficient  specification  of  any  ground  of  demurrer,  as  re- 
quired by  the  statute  (Code,  ^  3005).  Orimmet  v.  Henderson's 
Adm'r,  521. 

11.  Same:  what  is  available  on. — An  alleged  fact,  not  appearing  on  the 

face  of  the  complaint,  is  matter  for  a  plea,  but  not  a  cause  of  de- 
murrer,   lb.  521. 

12.  Same;  what  may  be  looked  to. — ^A  demurrer  is  addressed  to  matters 

apparent  on  the  face  of  the  pleading  to  which  it  is  interposed, 
and  it  can  not  be  aided  by  a  reference  to  facts  shown  or  stated  in 
other  parts  of  the  record,  especially  facts  which  are  disputable ; 
thus",  on  demurrer  to  the  complaint,  the  summons  can  not  be 
looked  to,  as  showing  the  day  on  which  the  action  was  com- 
menced.    Huss  V.  Central  Railroad  &  Banking  Co..  472. 

13.  Statute  of  limitations:  how  available. — In  courts  of  law,  the  statute 

of  limitations  must  be  specially  pleaded,  and  is  not  available  on 
demurrer.    lb.  472. 

14.  Summons:  date  and  form  of. — ^The  date  of  a  summons  is  not  con- 

clusive as  to  the  day  on  which  it  was  in  fact  issued,  nor  is  its 
form  conclusive  as  to  its  character,  whether  an  original,  an  alias, 
or  a  pluries:  its  true  date,  or  the  day  on  which  it  was  in  fact  is- 
sued, may  be  proved,  when  necessary,  to  be  different  from  that 
which  it  bears,  and  its  form  may  be  amended  so  as  to  show  its 
true  character.  lb.  472. 
16.  Remedies  against  tortfeasors. — When  a  person  has  a  cause  of  action 
against  several  tortfeasors,  and  sues  one  or  more  in  detinue,  he  is 
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not  thereby  precluded  from  suing  them,  or  either  or  any  of  them, 
jointly  with  the  others,  in  trover.     Gilbreath  v.  Jones,  129. 

16.  Plea  of  former  recovery. — In  trover  for  the  conversion  of  chattels,  a 
-  plea  of  former  recovery  in  detinue,  not  alleging  that  the  question 

of  ownership  entered  into  the  issue  on  the  former  trial,  and  was 
then  decided,  and  not  negativing  the  idea  that  the  recovery  in 
that  case  was  because  of  a  failure  to  prove  the  defendant's  pos- 
session, is  fatally  defective ;  and  if  a  deceased  defendant  in  the 
action  of  trover,  as  to  whom  the  action  has  abated,  was  the  de- 
fendant in  the  detinue  suit,  the  plea  is  fatally  defective,  because 
the  parties  are  not  the  same.    lb.  129. 

17.  Oyer:  when  reqairedin  plea  in  abatement. — A  plea  in  abatement  on 

account  of  a  defect  in  the  writ,  or  in  the  affidavit  for  an  attach- 
ment, must  crave  oyer  of  the  writ  or  affidavit,  and  set  it  out, 
else  it  is  subject  to  demurrer.  Tommey,  Gregg  &  Beck  v.  Gamble 
&  Son,  469. 

18.  Affidavit  to  plea  in  abatement. — A  plea  in  abatement  in  an  attach- 

ment case,  on  account  of  defects  in  the  affidavit  for  the  writ,  is 
not  required  to  be  sworn  to  (Code,  §  2989),  since  the  afiidavit  is 
matter  of  record.     lb.  469. 

19.  Misnomer;  idem  sonans. — The  doctrine  of  idem  sonans  applies  to 

the  two  names  Louis  and  Lewis,  and  the  difference  between  them 
is  not  sufficient  to  support  a  plea  in  abatement  for  a  misnomer. 
Block  V.  State,  493. 

20.  Departure,  in  replication  introducing  new  parties. — Action  against 

railroad  corpftration,  for  injuries  to  stock ;  plea,  that  defendant 
had  ceased  to  own  or  control  the  road,  and  was  not  interested  in 
the  control  or  ownership  of  it,  at  the  time  of  the  alleged  injury ; 
replication,  that  the  parties  owning  and  controlling  the  road  "run 
said  property  as  a  corporation,  under  the  name  of  "  the  defendant 
corporation ;  held,  that  the  replication  was  demurrable,  because 
it  was  a  departure,  and  sought  to  introduce  new  parties.  Western 
Railroad  Co.  v.  Davis,  578. 

21.  Argument  of  counsel  to  jury. — It  is  exceedingly  difficult  to  lay  down 

a  rule,  beyond  which  counsel  shall  not  be  allowed  to  travel  in 
their  argument  to  the  jury ;  and  the  presiding  judge  should  not 
be  severe  in  arresting  the  argument,  because  it  may  seem  to  him 
that  the  inference  is  forced,  the  analogy  unnatural,  or  the  argu- 
ment illogical ;  yet  counsel  should  not  be  allowed  to  comment,  in 
their  address  to  the  jury,  on  evidence  which  was  offered  and  ex- 
cluded, and  the  court  should  arrest  such  argument  on  objection 
being  made.     Sullivan  v.  State,  48. 

22.  Trial  of  issue  by  court,  without  jury. — Since  the  statute  authorizes 

an  issue  of  fact  to  be  tried  by  the  court,  without  the  intervention 
of  a  jury,  by  written  consent  of  the  parties  (Code,  §  3029),  it  may 
be  questioned  whether  the  failure  of  the  record  to  show  such  writ- 
ten agreement,  when  no  objection  was  raised  in  the  court  below 
based  on  the  want  of  it,  is  available  on  error ;  and  certainly,  if  the 
parties  to  the  issue  do  not  complain,  other  defendants,  against 
whom  judgment  by  nil  dicit  was  taken,  can  not  assign  it  as  error. 
Heyman  v.  McBurney ,  511. 

See,  also.  Amendment  ;  Continuance  ;  Discontinuance  ;  Er- 
ror AND  Appeal. 

PRESUMPTIONS. 

1.  Dedication  of  roads,  public  or  private;  presumption  from  user  and 
lapse  of  time. — In  the  early  settlement  of  the  country,  when  most 
lands  are  unreclaimed  forests,  and  constitute  a  part  of  the  public 
domain,  roads  and  ways  over  and  through  them  are  made  and 
used  when  demanded  by  public  or  private  coi^venience ;  and  such 
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use  of  them,  without  any  establishment  or  recognition  as  a  high- 
way, not  being  worked  or  repaired  by  the  pubUc,  is  neither  evi- 
dence of  a  dedication,  nor  the  foundation  of  a  prescriptive  right 
of  way.  When  the  lands  have  been  reclaimed,  and  such  ways  are 
left  open  for  use,  and  are  used  by  the  public  as  highways,  these 
acts  may  constitute  the  beginning  of  a  prescriptive  right  of  way, 
and,  if  continued  for  twenty  years,  without  interruption,  raise  the 
presumption  of  a  dedication,  or  grant  to  the  public ;  and  when 
positive  acts  are  shown,  or  clear  circumstances  justify  it,  a  pre- 
sumption of  such  dedication  may  arise  in  a  shorter  period  of  time. 
Rosser  v.  Bunn  &  Timberlake,  89. 

2.  Presumption  as  to  delivery  of  bond. — The  possession  of  an  executor's 

official  bond  by  the  probate  judge  to  whom  it  is  payable,  and  his 
approval  of  it,  raise  the  presumption  that  it  was  properly  deliv- 
ered to  him,  and  the  onus  of  rebutting  this  presumption  is  cast 
on  the  party  who  denies  the  validity  of  the  bond.  Wnght  v. 
Lang,  389. 

3.  Presumption  as  to  payment  and  extinguishment  of  debt. — As  a  general 

rule,  the  sureties  of  an  executor  or  administrator  are  liable  only 
for  the  assets  which  have  come  intathe  hands  of  their  principal, 
or  which  he  could  have  collected  by  the  exercise  of  due  diligence ; 
but,  when  a  debt  is  due  from  him  individually  to  the  testator  or 
intestate,  the  law  presumes  its  instantaneous  payment  and  ex- 
tinguishment, and  his  sureties  are  bound  for  it.     lb.  389. 

4.  Pi-esumption  of  payment  from  lapse  of  time. — A  presumption  of  the  pay- 

ment of  the  purchase-money  from  mere  lapse  of  tinae,  in  favor  of 
a  purchaser  in  possession  under  an  executory  contract,  does  not 
arise  until  after  the  expiration  of  twenty  years  from  the  com- 
mencement of  his  possession.     Tayloe  v.  Dugger,  444- 

5.  That  a  public  officer  has  performed  his  duty;  presumption  indulged 

against  tax-collector,  in  action  on  official  bond.  Dudley  v.  Chilton 
County,  593. 

6.  Presumption  of  gift  or  advancement,  by  husband  to  wife,  when  title 

to  lands  bought  by  him  is  taken  in  her  name,  and  how  such  pre- 
sumption mav  be  rebutted.     Harden  v.  Darwin  &  Pulley  55. 

7.  As  to  presumptions  which  will  be  indulged  on  error,  see  Error 

AND  Appeal. 

PROHIBITION. 

1.  When  prohibition  lies. — The  writ  of  prohibition  is  designed  to  pre- 

vent the  usurpation  of  jurisdiction  by  the  inferior  court  or  tribu- 
nal to  which  it  is  directed,  and  is  never  awarded,  even  in  cases  of 
^  usurpation  or  abuse  of  power,  unless  other  remedies  are  inade- 
quate or  inapplicable ;  nor  will  it  be  granted  to  prevent  acts  which 
are  purely  ministerial.     Atkins  v.  Siddons,  453. 

2.  Same, — A    prohibition  will  not    be  issued  by  the  Circuit  Court 

to  quash,  or  prevent  proceedings  under  an  execution,  improp- 
erly^ issued  by  a  justice  of  the  peace ;  because,  whether  the 
writ  be  void  or  voidable,  the  party  injured  by  it  has  an 
adequate  remedy  by  motion  to  quash  before  the  justice ;  and  for 
the  further  reason,  that  the  issue  of  an  execution  is  purely  a  min- 
isterial act.    lb.  453. 

RAILROADS. 

1.  Action  against  railroad  company,  after  sale  under  decree  of  fore- 
closure.— An  action  for  damages  can  not  be  maintained  against  a 
railroad  corporation,  on  account  of  injuries  to  stock  by  trains  run- 
ning on  its  road,  when  such  injuries  occurred  after  the  company 
had  ceased  to  own  or  control  the  road,  and  while  it  was  owned, 
operated  and  coi^trolled  by  persons  who  had  purchased  its  frai;- 
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chise  and  property  under  a  decree  of  foreclosure.  Western  Rail- 
road Co.  V.  Davis,  578. 

2.  Same. — Action  against  railroad  corporation,  for  injuries  to   stock ; 

plea,  that  defendant  had  ceased  to  own  or  control  the  road,  and 
was  not  interested  in  the  control  or  ownership  of  it,  at  the  time  of 
the  alleged  injury ;  replication,  that  the  parties  owning  and  con- 
trolling the  road  "run  said  property  as  a  corporation,  under  the 
name  of"  the  defendant  corporation;  held,  that  the  replication 
was  demurrable,  because  it  was  a  departure,  and  sought  to  intro- 
duce new  parties.     lb.  578. 

3.  Liability  of  railroad,  company  for  injury  to  stock. — The  statute  ap- 

proved February  3d,  1877,  imposing  an  absolute  liability  upon 
railroad  companies  for  stock  killed  or  injured  by  their  trains 
(Code,  §  1710),  which  has  been  declared  by  this  court  to  be  un- 
constitutional (Zeigler  v.  South  and  North  Alabama  Railroad  Com- 
pany, 58  Ala.  594),  was  not  intended  to  apply  to  injuries  caused 
by  negligence,  nor  to  intentional  injuries  resulting  from  direct 
force ;  for  wlxich  injuries,  without  the  aid  of  the  statute,  a  liability 
and  remedy  already  existed.  Simpson  v.  M.  &  C.  Railroad 
Co.,  85. 

4.  Saine ;    amendment  of  complaint. — A  complaint    founded    on  the 

statute,  averring  neither  negligence  nor  intentional  injury  result- 
ing from  direct  force,  is  neitjier  in  case  nor  trespass,  and  shows 
no  cause  of  action ;  and  an  amended  complaint,  averring  that  the 
injury  was  caused  by  the  negligence  of  the  company's  servants,  is 
allowable.    lb.  85. 

5.  Presentment  of  claim,  and  limitation  of  action. — A  claim  or  de- 

mand against  a  railroad  company,  for  damages  on  account  of 
stock  killed  by  its  trains,  must  be  presented  to  some  one  of  the 
company's  agents,  or  suit  thereon  must  be  brought,  within  sixty 
days  after  the  injury  was  done  (Code,  §  1701) ;  and  where  the 
case  is  tried  before  the  court  without  the  intervention  of  a  jury, 
the  amount  claimed  being  less  than  $20,  and  the  statute  is  pleaded 
in  defense,  it  is  error  to  render  judgment  for  the  plaintiff,  without 
proof  of  such  presentment  or  commencement  of  suit.  S.  &  N. 
Ala.  Railroad  Co.  v.  Reid,  251. 

6.  Same. — An  action  for  damages  against  a  railroad  corporation,  for 

an  injury  to  stock  or  cattle  caused  by  negligence,  there  being  no 
contract  between  the  parties,  must  be  commenced  within  one 
year  from  the  time  of  the  injury  (Code,  §  3231,  subd.  6),  the  claim 
having  been  presented  within  sixty  days.  Huss  v.  Central  Rail- 
road &  Banking  Co.,  Jft2. 

7.  Delivery  of  goods  to  consignee. — Thd  undertaking  of  a  common  car- 

rier, as  ,a  general  rule,  includes  the  obligation  to  deliver  goods 
safely,  at  the  place  of  destination,  either  to  the  consignee,  or  to 
his  authorized  agent ;  but,  in  the  case  of  railroad  companies,  by 
universal  custom,  personal  delivery  to  the  consignee  or  his  agent 
is  not  required.     S.  <fe  N.  Railroad  Co.  v.  Wood,  167. 

8.  Notice  of  arrival  of  goods. — As  to  the  necessity  of  notice  to  the  con- 

signee, of  the  arrival  of  the  goods  at  the  place  of  destination, 
there  is  a  conflict  in  the  authorities ;  but  the  preponderance  of 
the  decisions,  contrary  to  the  ancient  rule,  absolves  railroad  com- 
panies from  the  duty  of  giving  special  notice.     lb.  167. 

9.  Liability  of  railroad  company,  as  carrier  and  warehouseman,  at  station 

having  agent  or  depot. — Where  a  railroad  company  has  an  agent  or 
depot  at  the  place  of  destination,  the  rule  governing  its  liability, 
both  as.  a  common  carrier  and  as  a  warehouseman,  for  goods  re- 
ceived for  transi)ortation,  is  correctly  stated  in  the  oase  oi.Ala,  & 
Tenn.  Rivers  Railroad  Co,  v.  Kidd,  3,5  Ala,  209.     lb.  167. 
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10.  Liability  for  goods  shipped  to  "flag  station,"  having  no  depot  or  agent. 

A  railroad  company  is  not  required  by  law  to  keep  a  warehouse 
or  depot  at  every  station  along  the  line  of  its  road,  and  may  law- 
fully stipulate,  either  expressly  or  by  imiMication,  that  it  will  as- 
sume no  liability  as  a  warehouseman  at  a  "flag  station,"  where 
it  has  no  depot  or  agent;  and  when  the  consignee  is  fully  advised, 
at  the  time  of  shipment,  that  the  company  has  no  depot  nor  agent 
at  such  station,  and  it  is  not  shown  that  the  exigencies  of  its 
business  required  that  it  should  have  an  agent  or  depot  at  that 
place,  the  liability  of  the  company  as  a  common  carrier  termi- 
nates with  the  safe  delivery  of  the  goods  on  the  side-track  at  that 
point,  and  it  assumes  no  liability  as  a  warehouseman.    lb.  167. 

11.  Extent  of  carrier's  liability. — The  liability  of  a  common  carrier,  for 

goods  received  for  transportation,  is  not  confined  to  losses  or  inju- 
ries resulting  from  the  negligence  of  himself  and  his  agents,  but 
extends  to  and  includes,  in  the  absence  of  a  special  stipulation 
limiting  it,  every  loss  or  damage  which  is  not  caused  by  the  act  of 
Clod,  or  of  the  public  enemy.     lb.  167. 

12.  Burden  of  proof,  in  case  of  damage  or  injury. — In  an  action  against 

a  common  carrier,  for  a  damage  or  injury  to  goods  received  by 
him  for  transportation,  the  general  rule  is,  the  damage  or  injury 
being  shown,  that  the  onus  is  on  the  carrier  to  show  that  his  lia- 
bility terminated  before  the  loss  or  damage  occurred,    lb.  167. 

13.  Relevancy  of  evidence  as  to  quantity  of  corn  delivered. — In  an  action. 

against  a  railroad  company  as  a  common  carrier,  for  the  failure  to 
deliver  a  quantity  of  corn  received  for  transportation,  the  quantity 
received  being  a  material  question,  the  person  who  delivered  it 
for  the  plaintifi"  having  testified  to  the  quantity,  as  ascertained 
from  the  number  of  barrels  and  the  quantity  of  shelled  corn 
measured  out  of  one  barrel ;  he  may  state,  as  a  fact  corroborating 
his  measurement  and  calculation,  that  he  afterwards  filled  the 
same  barrel  with  corn  out  of  the  same  crib,  and  again  measured 
it  out,  with  the  same  result  as  before.    lb.  167. 

REGISTER  IN  CHANCERY. 

1.  Power  to  issue  execution,  when  sitting  as  probate  judge. — When  a 

cause  is  transferred  from  the  Probate  Court  to  the  register  in 
chancery,  on  account  of  the  incompetency  of  the  probate  judge  to 
preside  (Code,  §  713),  the  register  has  power  to  issue  execution  on 
the  judgment  or  decree  rendered  by  him.  Henderson  v.  Hender- 
son's Adm'r,  536. 

2.  Official  bond;  liability  of  sureties. — The  sureties  on  the  official  bond 

of  a  register  in  chancery,  executed  in  1857,  and  conditioned  as 
prescribed  by  law,  are  not  liable  for  the  default  of  their  principal, 
as  to  moneys  paid  to  him  while  acting  in  the  capacity  of  probate 
judge,  when  there  was  no  law  of  force  at  the  time  the  payment 
was  made,  authorizing  such  payment  to  be  made  to  the  probate 
judge ;  and  the  subsequent  passage  of  a  law  authorizing  such  pay- 
ments could  not  retroact  upon  an  unauthorized  payment  already 
made,  nor  render  the  sureties  liable  for  a  default  in  reference  to 
it.     McKee  v.  Griffin,  211. 

REMOVAL  OF  CAUSES. 
1.  Jurisdiction  of  State  court. — When  a  suit  is  pending  in  a  State  court, 
the  jurisdiction  of  that  court  is  not  ousted  by  the  mere  filing  of  a 
petition  and  bond  for  the  removal  of  the  cause  into  a  court  of  the 
United  States,  but  continues  until  the  court  has  acted  upon  the 
petition,  and  determined  that  it  is  suflBcient.     Ex  parte  Jones, 
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2.  Residence  of  parties,  and  change  of  domicile. — The  question  of  juris- 

diction, when  dependent  on  tlie  residence  or  citizenship  of  the 
parties  to  a  suit,  is  to  be  determined  by  their  status  at  the  time 
the  suit  is  instituted,  and  is  not  affected  by  any  subsequent  change 
of  domicile ;  hence,  if  both  parties  are  resident  citizens  of  the 
same  State  at  the  time  the  action  is  brought,  neither  can  acquire 
the  riglit  to  remove  the  cause  to  a  Federal  court  by  changing  his 
own  domicile,     lb.  202. 

3.  When  petition  must  be  filed. — Under  the  act  of  Congress  approved 

March  3d,  1875  (18  U.  S.  Stat.  470,  §  3),  a  petition  for  the  removal 
of  a  cause  into  the  Federal  court,  on  account  of  local  prejudice, 
must  be  filed  in  the  State  court  "before  or  at  the  term  at  which 
said  cause  could  be  first  tried,"  and  comes  too  late  after  several 
continuances,  no  excuse  being  shown  for  the  delay,     lb.  202. 

ROADS. 

1.  Presumption  of  dedication,  from  user  and  lapse  of  time. — In  the  early 
settlement  of  the  country,  when  most  lands  are  unreclaimed 
forests,  and  constitute  a  part  of  the  public  domain,  roads  and 
ways  over  and  through  them  are  made  and  used  when  demanded 
by  public  or  private  convenience ;  and  such  use  of  them,  without 
any  establishment  or  recognition  as  a  highway,  not  being  worked 
or  repaired  by  the  public,  is  neither  evidence  of  a  dedication,  nor 
the  foundation  of  a  prescriptive  right  of  way.  When  the  lands 
have  been  reclaimed,  and  such  ways  are  left  open  for  use,  and  are 
used  by  the  public  as  highways,  these  acts  may  constitute  the 
beginning  of  a  prescriptive  right  of  way,  and,  if  continued  for 
twenty  years,  without  interruption,  raise  the  presumption  of  a 
dedication,  or  grant  to  the  public ;  and  when  positive  acts  are 
shown,  or  clear  circumstances  justify  it,  a  presumption  of  such 
dedication  may  arise  in  a  shorter  period  of  time.  Rosser  v.  Bunn 
&  Timberlake,  89. 

SET-OFF. 

1.  What  demand  is  available. — In  trespass  for  injuries  to  lands,  enter- 

ing on  them,  cutting  and  carrying  away  timber,  and  hauling  away 
sand,  the  recovery  is  not  confined  to  the  actual  injury  done,  but 
exemplary  damages  may  also  be  given  by  the  jury ;  hence,  such 
cause  of  action,  "sounding  in  damages  merely"  (Code,  §  2991), 
which  the  law  is  not  capable  of  measuring  accurat^y  by  a 
pecuniary  standard,  is  not  available  as  a  set-oif.  Rosser  v.  Bunn 
cfe  Timberlake,  89. 

2.  Same. — The  statutory  penalty  for  cutting  down  trees  "willfully  and 

knowingly,  without  the  consent  of  the  owner"  (Code,  §  3551),  is 
a  fixed  and  definite  sum,  prescribed  and  ascertained  by  law  ;  and 
a  caiise  of  action  for  Such  penalty,  not  being  a  demand  "sounding 
in  damages  merely,"  is  available  as  a  set-ofi".     lb.  89. 

3.  Right  of  set-off  by  surety ,  or  retainer,  does  not  accrue  until  paj'ment 

of  the  debt  for  which  he  is  bound.  Tyree  v.  Parham's  Executor, 
424. 

SHERIFF. 

1.  Sale  under  execution,  after  expiration  of  term  of  office. — When  a 
sheriff"  has  levied  an  execution  on  personal  property,  it  is  his 
duty  to  make  the  sale  notwithstanding  the  expiration  of  his  term 
of  office  since  the  levy,  and  he  can  not  discharge  himself  from 
liability  by  delivering  the  execution  to  his  successor  in  office  :  the 
statute  requiring  official  books,  papers,  &c.,  to  be  delivered  by  an 
officer  to  his  successor  (Code,  §  206),  does  not  apply  in  such  case. 
Ryan  v.  Couch,  244- 
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STATUTES. 

1.  Construction  of  statute. — When  a  statute  is  equally  susceptible  of 

two  constructions,  one  of  which  is  in  harmony  with  a  settled  prin- 
ciple of  the  common  law,  and  the  other  in  abrogation  of  it,  the 
courts  will  adopt  the  former.     Ryan  v.  Couch,  244. 

2.  Statutes  omitted  from  Code. — A  general  statute  of  a  public  nature, 

in  force  when  the  Code  of  1876  was  adopted  and  promulgated, 
and  not  embraced  therein,  was  repealed  by  virtue  of  such  omis- 
sion and  the  laws  providing  for  the  preparation,  revision,  adop- 
tion and  promulgation  of  tliat  Code ;  and  such  omitted  statute 
could  not  again  become  operative,  without  a  legislative  re-enact- 
ment in  accordance  with  constitutional  requirements.  Carmichael 
V.  Hays,  543. 

3.  Title  and  subject-matter  of  special  law,  under  constitutional  provisions. 

A  special  statute,  which  prohibits  the  sale  of  spirituous  licjuors 
within  a  specified  distance  from  two  churches,  situated  in  differ- 
ent counties,  is  not  violative  of  the  constitutional  provision  (Art. 
4,  §  2)  which  declares,  "Each  law  shall  contain  but  one  subject." 
Block  V.  State,  493. 

4.  Territorial  operation  of  laws;  local  jurisdiction  of  offenses  partly  per- 

petrated in  different  countries .—^The  laws  of  each  country  or  nation 
are  local  in  their  nature,  and  can  have  no  extra-territorial  opera- 
tion ;  yet  a  law  which  provides  for  the  punishment  of  a  criminal 
offense  partly  perpetrated  within  the  jurisdiction,  or  commenced 
there  and  consummated  elsewhere,  is  a  legitimate  exercise  of  legis- 
lative power,  and  not  obnoxious  to  any  constitutional  provision. 
Green  v.  State,  40. 

SUBSTITUTION  OF  LOST  EECORDS. 

1.  Substitution  of  records  in  Probate  Court. — Every  court  of  record  pos- 

sesses an  inherent  power  to  substitute  any  part  of  its  records 
which  have  been  lost  or  destroyed ;  and  the  Probate  Court,  being 
a  court  of  record,  may  exercise  this  inherent  power,  although  it 
is  not  among  the  courts  enumerated  in  the  statute  providing  for 
the  substitution  of  lost  or  destroyed  records  (Code,  §§  555-58), 
which  is  merely  cumulative  to  the  former  remedy  and  practice, 
indicated  in  Adkinson  v.  Keel,  25  Ala.  521.     Lilly  v.  Larkin,  110. 

2.  Same;  admissibility  of  }}arol  evidence;  revision  of  decree  on  error. 

On  an  application  for  the  substitution  of  lost  or  destroyed  records, 
parol  evidence  is  admissible ;  and  the  court  below  having  peculiar 
opportunities  for  judging  of  the  credibility  and  weight  of  the  evi- 
dence, the  appellate  court  is  not  inclined  to  reverse  its  finding  on 
the  facts,  unless  clearly  convinced  that  it  is  erroneous.    lb.  110. 

3.  Same  ;  defects  in  original  record  or  decree. — The  fact  that  the  lost 

or  destroyed  record,  being  a  decree  rendered  on  an  annual  or 
partial  settlement  of  an  administrator's  accounts,  was  rendered 
without  the  appointment  of  a  guardian  ad  litem  for  the  infant 
distributees,  or  other  defect  of  like  character,  does  not  affect  the 
right  to  substitute  ;  the  record,  .when  substituted,  possessing  the 
same  validity  as  the  original,  and  neither  more  nor  less.     lb.  110. 

4.  Relevancy  of  evidence  as  to  existence  of  lost  record. — On  motion  to 

substitute  a  probate  decree  alleged  to  have  been  lost,  the  former 
existence  of  which  is  denied;  the  probate  judge  having  testified 
to  the  rendition  of  the  decree,  and  its  entry  in  a  book  kept  by  him, 
though  it  was  not  entered  on  the  minute-book  kept  by  his  clerk ; 
a  witness  who  was  frequently  in  the  office,  and  saw  the  clerk 
writing  there,  may  testify  that  "he  saw  the  clerk  entering  up 
minutes  from  the  order-book  kept  by  the  judge,  that  he  copied 
said  orders  from  a  form-book,  and  that  he  never  saw  him  copying 
decrees  from  any  other  book;"  such  testimony  tends,  though 
slightly,  "to  show  that,  if  the  decree  had  ever  existed,  it  would 
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not  have  been  found  elsewhere  than  on  the  book  in  which  it  was 
said  to  have  been  entered  by  the  judge."     Dah'ney  v.  Mitchell,  495. 

5.  Savie. — Tlie  alleged  lost  decree  being  a  decree  rendered  on  the 

final  settlement  of  a  guardian's  accounts,  the  record  of  a  proceed- 
ing to  amend  the  decree  nunc  pro  tunc,  at  a  term  subsequent  to 
the  alleged  loss,  and  an  account-current  for  final  settlement  sub- 
sequently filed,  being  inconsistent  with  the  alleged  lost  decree, 
are  relevant  evidence  on  the  motion  to  sulastitute.     lb.  495. 

6.  Same. — The  minute-V)Ook  of  the  court,   containing  entries  of  its 

proceedings,  and  of  all  decrees  similar  to  that  claimed  to  have 
been  entered  elsewhere,  but  showing  no  entry  as  to  the  particular 
decree  in  controversy,  is  also  relevant  and  competent,  evidence. 
Ih.  495. 

7.  Sufficiency  of  evidence. — The  substitution  of  an  alleged  lost  record 

"should  be  made  only  on  clear  and  satisfactory  evidence  of 
the  former  existence,  contents,  and  loss  of  the  alleged  record; 
and  if  the  evidence  leaves  the  matter  doubtful,  or  uncertain, 
the  motion  ought  to  be  denied."    lb.  495. 

SUMMARY  PROCEEDINGS. 

•  1.  Against  tax-collector  and  sureties. — The  summary  remedy,  by  notice 
and  motion,  against  a  defaulting  tax-collector  and  the  sureties  on 
his  official  bond,  as  contained  in  the  Revised  Code  of  1867 
(§§  3059-00),  having  been  omitted  from  the  Code  of  1876,  and  not 
having  been  since  re-enacted  as  a  law,  is  no  longer  of  force. 
Carmichael  v.  Hays.  543. 

2.  By  county,  against  defaulting  tax-collector. — A  summary  remedy  is 

given  by  statute  to  a  county,  against  the  tax-collector  and  his 
sureties,  for  his  failure  to  pay  to  tlie  county  treasurer,  within  the 
time  prescribed  by  law,  "any  money  he  has  collected  or  received 
for  the  county"  (Code,  §  3396) ;  but  the  remedy  can  not  be  ex- 
tended to  the  recovery  of  damages  for  his  negligence  in  failing  to 
(M:)llect  moneys  which  he  could  and  ought  to  have  collected. 
Dudley  r.  Chilton  County,  598. 

3.  Same. — To  authorize  a  recovery  in  such  proceeding,  it  is  not  nec- 

essary that  the  evidence  should  show  with  mathematical  precision 
the  exact  amount  collected  and  not  paid  into  the  treasury.  The 
presumption  must  be  indulged,  in  the  absence  of  proof  to  the  con- 
trary, that  he  did  his  duty,  and  collected  all  the  taxes  which  he 
ought  to  have  collected ;  and  when  the  entire  amount  of  taxes 
assessed,  the  amount  allowed  for  errors  and  insolvency,  and  the 
amount  of  payments  made  to  the  county  treasurer,  are  established 
by  proper  evidence,  enough  is  shown  to  authorize  a  recovery. 
lb.  593. 

SUMMONS. 

1.  Date  and  form  of. — The  date  of  a  summons  is  not  conclusive  as  to 
the  day  on  which  it  was  in  fact  issued,  nor  is  its  form  conclusive 
as  to  its  character,  whether  an  original,  an  alias,  or  upluries:  its 
true  date,  or  the  day  on  which  it  was  in  fact  issued,  may  be 
proved,  when  necessary,  to  be  different  from  that  which  it  bears, 
and  its  form  may  be  amended  so  as  to  show  its  true  character. 
Huss  V.  Central  Railroad  &  Banking  Co.,  4T2. 

SURETIES. 

1.  Liability  of  sureties. — The  liability  of  the  surety  is  only  accessorial, 
and  can  not,  as  a  general  rule,  exceed  that  of  the  principal ;  but 
this  rule  does  not  apply,  where  the  law  reduces  or  absolves  the 
liability  of  the  principal,  without  the  fault  or  procurement  of  the 
creditor.     Phillips,  BurtoffA  Co.  v.  Wade,  53. 


684  INDEX. 

SURETIES— Continued. 

2.  Appeal  bond;  liability  of  sureties,  on  death  of  principal  and  insolvency 

of  his  estate. — On  appeal  from  a  justice'H  judginent,  the  appellant 
having  died  before  the  trial,  his  administrator  pleaded  the 
insolvency  of  his  estate ;  and  the  issue  being  found  in  his  favor, 
the  judgment  was  thereupon  certified  to  the  Probate  Court,  as  a 
claim  against  the  estate,  and  was  paid  its  pro  rata  share  of  the 
assets.  Held,  that  the  sureties  on  the  appeal  bond  were  liable  for 
the  residue  of  the  judgment.  (Overruling  Lunsford  v.  Basking,  6 
Ala.  512.)    lb.  53. 

3.  Contribution  between  co-sureties . — As  between  co-sureties,  the  liabil- 

ity to  contribution  arises  when  the  common  obligation  is  assumed  ; 
and  each  stands  to  the  other,  from  that  time,  in  the  relation  of  an 
existing  creditor,  though  the  liability  is  contingent  until  the  debt 
is  paid.     Jenkins  v.  Lockard's  Adm'r,  377.     (See  Bonds,  9.) 

4.  Official  bonds;  liability  of  sureties. — The  sureties  on  an  official  bond, 

conditioned  as  prescribed  by  statute  (Code,  §§  163, 179),  are  bound 
for  the  default  of  their  principal  in  the  discharge  of  new  duties 
imposed  upon  him  by  law  subsequent  to  the  execution  of  the 
bond;  but  the  liability  is  limited  to  duties  enjoined,  imposed,  or 
sanctioned  by  law — that  is,  official  duties — and  does  not  extend  to 
private  acts,  not  within  the  line  of  official  duty  and  authority,  and 
not  under  color  of  office.     McKee  v.  Griffin,  211. 

5.  Delivery  of  bond  by  surety,  as   escrow;   waiver  and  estoppel. — The 

suretyon  a  bond,  when  sued,  may,  under  a  special  plea  of  non 
est  factum,  show  that  he  signed  it,  and  left  it  with  his  principal  as 
an  escrow,  to  be  delivered  only  on  the  express  condition  that 
other  named  persons  should  also  sign  it  as  sureties,  and  that  it 
was  delivered  in  violation  of  this  condition ;  but,  in  such  case,  if 
the  surety,  knowing  that  the  bond  has  been  delivered,  or  being 
chargeable  with  notice  of  its  delivery,  suflFers  the  principal  to 
act  under  it  without  objection,  this  amounts  to  a  waiver  of  the 
condition,  and  estops  him  from  setting  it  up  in  avoidance  of  his 
liability.     Wright  v.  Lang,  389. 

6.  Statute  of  limitations,  as  in  favor  of  executor's  sureties;  begins  to  run, 

when. — The  statute  of  limitations  in  favor  of  the  sureties  of  an 
executor  or  administrator,  on  account  of  the  devastavit  of  their 
principal  (Code,  §  3226,  subd.  7),  begins  to  run,  not  from  the  com- 
mission of  the  act  of  negligence  or  maladministration,  but  from 
the  judicial  ascertainment  of  the  principal's  liability  for  the  act. 
lb.  389. 

7.  Surety's  right  of  set-off  or  retainer. — A  surety,  until  he  has  paid  the 

debt  for  which  he  is  liable,  has  no  claim  or  demand  available  as  a 
set-off  against  his  principal,  or  his  principal's  estate,  and  has  no 
right  to  retain,  as  against  the  demand  of  the  principal's  executor 
or  administrator,  moneys  in  his  hands  belonging  to  the  estate. 
Tyree  v.  Parham's  Executor,  424. 

8.  Liability  of  sureties  on  executor's   bond,  for  unsatisfied  judgment 

against  principal. — A  judgment  against  an  executor  in  his  official 
capacity,  and  an  execution  thereon  duly  returned  "No  property 
found,"  conclusively  establish  a  devastavit;  and  the  sureties, 
when  sued  on  their  bond,  are  estopped  frdm  asserting  anything  to 
the  contrary.     Grimmet  v.  Henderson's  Adm'r,  521. 

9.  Liability  of  sureties  of  executor  or  administrator. — As  a  general  rule, 

the  sureties  of  an  executor  or  administrator  are  liable  only  for  the 
assets  which  have  come  into  the  hands  of  their  principal,  or  which 
he  could  have  collected  by  the  exercise  of  due  diligence;  but, 
when  a  debt  is  due  from  him  individually  to  the  testator  or 
intestate,  the  law  presumes  its  instantaneous  payment  and 
extinguishment,  and  his  sureties  are  bound  for  it.  Wright  v. 
'     Lang,  389. 
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1.  Bond  of  tax-collector;  to  whom  payable,  and  who  may  sue  on  it. — The 

offioiiil  bond  of  a  tax-collector  is  properly  made  payable  to  the 
State  (Code,  §  163) ;  and  an  action  thereon  may  be  maintained  by 
the  county,  as  the  person  injured  or  aggrieved  (lb.  §  2917),  on 
account  of  the  failure  to  pay  over  or  account  for  moneys  collected 
as  county  taxes.     Dudley  v.  Chilton  County,  593. 

2.  Summary  remedy  by  county,  against  defaulting  tax-collector. — A  sum- 

mary remedy  is  given  by  statute  to  a  county,  against  the  tdx- 
collector  and  his  sureties,  for  his  failure  to  pay  to  the  county 
treasurer,  within  the  time  prescribed  by  law,  "any  money  he  has 
collected  or  received  for  the  county"  (Code,  §  3396) ;  but  the 
remedy  can  not  be  extended  to  the  recovery  of  damages  for  his 
negligence  in  failing  to  collect  moneys  which  he  could  and  ought 
to  have  collected.    lb.  593. 

3.  Same. — To  authorize  a  recovery  in  such  proceeding,  it  is  not  neces- 

sary that  the  evidence  should  show  with-  mathematical  precision 
the  exact  amount  collected  and  not  paid  into  the  treasury.  The 
presumption  must  be  indulged,  in  the  absence  of  proof  to  the  con- 
trary, that  he  did  his  duty,  and  collected  all  the  taxes  which  he 
ought  to  have  collected ;  and  when  the  entire  amount  of  taxes 
assessed,  the  amount  allowed  for  errors  and  insolvency,  and  the 
amount  of  payments  made  to  the  county  treasurer,  are  established 
by  proper  evidence,  enough  is  shown  to  authorize  a  recovery. 
lb.  593. 

4.  Official    books   of  covnty  treasurer. — The  book  which  the   county 

treasurer  is  required  to  keep,  showing  the  payments  made  to  him 
by  the  tax-collector  on  account  of  county  taxes  (Code,  §  845),  is 
an  official  public  document ;  and  the  entries  therein,  being  made 
under  the  sanction  of  an  official  oath,  are  prima  facie  correct,  and 
are  competent  evidence  as  against  the  tax-collector  of  the  facts 
stated.     lb.  593. 

6.  Summary  proceeding  against  tax-collector  and  sureties. —  The  sum- 
mary remedy,  by  notice  and  motion,  against  a  defaulting  tax- 
collector  and  the  sureties  on  his  official  bond,  as  contained  in  the 
Revised  Code  of  1867  (H  3059-60),  having  been  omitted  from  the 
Code  of  1876,  and  not  having  been  since  re-enacted  as  a  law,  is  no 
longer  of  force.     Carmichael  v.  Hays,  543. 

6.  Settlement  of  tax-collector's  accounts  with  Commissioners  Court;  con- 
clusiveness of. — A  settlement  of  the  accounts  of  a  tax-collector 
with  the  Commissioners  Court  of  the  county,  and  a  discharge  or 
receipt  in  accordance  with  the  settlement,  are  prima  facie  cor- 
rect, and  impose  the  onus  of  proof  on  the  party  who  afterwards 
disputes  its  correctness;  but  it  is  not  conclusive.  Kilpatrickv. 
Pickens  County,  422, 

TAXES. 

1.  When  action  lies  to  recover  illegal  taxes. — An  action  lies  against  a 

municipal  corporation,  to  recover  back  taxes  illegally  assessed 
and  collected  under  an  unconstitutional  law ;  but,  ta  support  such 
an  action,  the  plaintiff  must  show,  not  only  that  the  tax  is  illegal 
and  void,  and  that  the  money  has  been  paid  over  to  the  corpora- 
tion by  the  collecting  officer,  but  also  that  it  was  paid  under  com- 
pulsion, or  its  legal  equivalent.  Raisler  v.  Mayor  dc  Council  of 
Athens,  194. 

2.  Same  ;  tuhether  payment  is  voluntavy  or  compulsory. — A  payment  by 

the  tax-payer,  whether  made  to  procure  the  release  of  a  seizure 
already  made  under  a  tax-warrant,  or  to  prevent  a  seizure  threat- 
ened and  immediately  apprehended,  accompanied  with  a  protest, 
and  notice  of  an  intention  to  sue  to  recover  back  the  money,  is 
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compulsory,  and  the  money  may  be  recovered;  but  a  payment 
before  demand  made  by  the  collector,  or  before  any  threat  or  step 
on  his  part  indicating  an  intention  to  levy,  is  voluntary,  though 
accompanied  with  a  protest  and  notice  of  an  intention  to  sue. 
lb.  194. 

TENDER. 

1.  Sufficiency  of. — A  tender  of  money  must,  as  a  general  rule,  be  ab- 

solute, and  not  coupled  with  conditions;  and  though  the  party 
making  it  may  annex  a  condition  which  the  contract  gives  him  a 
right  to  require,  and  which  is  not  prejudicial  to  the  other  partVf 
he  can  not  annex  a  condition  the  acceptance  of  which  would 
prejudice  the  legal  rights  of  the  other.     Wilhite  v.  Ryan,  106. 

2.  Wfien  mdhorized. — At  common  law,  a  tender  could  only  be  made 

when  the  demand  was  in  the  nature  of  a  debt,  being  either  a  sum 
certain,  or  capable  of  being  made  certain  by  mere  arithmetical 
calculation  :  it  coilld  not  be  pleaded  in  an  action  on  the  case,  nor 
in  any  action  for  the  recovery  of  unUquidated  damages  strictly  j 
and  the  only  statutory  exception,  it  seeuis,  is  in  actions  of  slander. 
Tb.  106. 

3.  Production  of  money;  waiver  of.— 'A  tender,  not  accompanied  with 

the  production  of  the  money,  is  insufficient,  and  may  be  refused 
on  that  ground;  but,  if  the  tender  is  refused  only  on  another 
ground,  specifically  assigned,  the  production  of  the  money  is 
waived.     lb.  106. 

4.  Tender  of  balance  due  by  purchaser. — A  tender  of  the  balance  of 

purchase-money  due,  on  the  basis  of  the  contract  alleged  and 
proved,  is  not  essential  to  perfect  the  purchaser's  right  to  a  spe- 
cific  performance,  when  it  is  shown  that  such  tender,  if  made, 
would  have  been  refused  by  the  vendor  as  full  payment.  Stewart 
V.  Cross,  22. 

TRESPASS. 

1.  Damages. — In  trespass  for  injuries  to  lands,  entering  on  them,  cut- 

ting and  carrying  away  timber,  and  hauling  away  sand,  the  re- 
covery is  not  confinedto  the  actual  injury  done,  but  exemplary 
damages  may  also  be  given  by  the  jury  ;  iience,  such  cause  of  ac- 
tion, "sounding  in  damages  merely"  (Code,  §2391),  which  the  law 
is  not  capable  of  measuring  accurately  by  a  pecuniary  standard^  is 
not  available  as  a  set-off.     Rosser  v.  Bunn  &  Timberlake,  89. 

2.  Damages  against  indemnitors  of  sheriff  for  illegal  levy  or  seizure  of 

goods. — The  makers  of  a  bond  of  indemnity,  given  to  induce  the 
sheriff  to  levy  on  go6ds  in  the  possession  of  a  person  who  is  not 
a  party  to  the  process,  may  be  held  liable  in  trespass  for  com- 
pensatory damages,  on  the  ground  that  they  were  co-tres- 
passers with  the  sheriff  in  the  wrongful  act;  but,  when  the 
evidence  does  not  show  that  they  authorized  the  sheriff  to 
execute  the  process  wantonly,  recklessly,  or  with  circumstances 
of  aggravation,  and  such  authority  can  not  be  implied,  they 
are  not.  liable  for  exemplary  damages,  unless  such  acts  on  the 
part  of  the  officer  were  probably  consequent  on  the  making  of 
the  levy,  or  were  ratified  by  them.  Lienkauf  «.fc  Strauss  v. 
Morris,  406. 

3.  Measure  of  damages. — In  trespass  for  seizing  and  selling  plaintiff's 

goods,  under  legal  process  against  another  person,  the  measure  of 
damages  is,  at  least,  the  value  of  the  goods  at  the  time  of  the 
seizure,  with  interest  thereon,  to  the  date  of  the  judgment ;  and 
this  amomit  can  not  be  reduced,  by  deducting  the  expenses  in- 
curred by  the  officer  in  the  safe-keeping  or  sale  of  the  goods. 
lb.  406. 
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1.  Bond    by  claimant. — Under    the     statute   approved  February  19, 

18(i7  (Rev.  Code,  §  3016),  a  claimant  of  property,  on  which  an  ex- 
ecution was  levied,  was  relieved  from  giving  "sufficient  surety" 
on  his  bond,  but  was  not  prohibited  from  giving  sureties  ;  and  if 
he  voluntarily  executed  a  bond  with  sureties  without  any  compul- 
sion on  the  part  of  the  sheriff,  and  the  property  was  thereupon 
delivered  to  him,  such  bond  is  supported  by  a  sufficient  consid- 
eration, and  is  valid  as  a  common- law  obligation.  Jenkins  v. 
Lockard's  Adin'r,  377. 

2.  Claim  by  stranger. — A  stranger  may  interpose  a  claim  to  property 

on  which  an  attachment  has  been  levied,  before  it  has  been  re- 
plevied by  the  defendant,  on  making  affidavit,  and  giving  bond 
conditioned  as  prescribed  by  the  statute  (Code,  §§  3200,  3341) ; 
but,  in  this  case,  he  does  not  act  for  the  benefit  of  the  defendant, 
and  can  not  be  required,  in  any  event,  to  restore  the  property  to 
him;  nor  can  he  discharge  himself  from  liability  on  his  bond,  by 
returning  it  to  the  sheriff,  without  the  assent  of  the  plaintiff  in 
attachment.     Rhodes  &  Broadfoot  v.  Smith,  174. 

3.  Waiver  of  defects  in  claim  bond. — When  a  claim  is  interposed  to 

property  on  which  an  attacliment  has  been  levied,  the  bond  re- 
quired by  the  statute  being  intended  for  the  benefit  of  the  plain- 
tifi',  he  may  waive  any  defects  or  irregularities  therein  ;  and  the 
failure  to  object,  at  some  proper  stage  of  the  proceedings,  to  any 
defect  or  irregularity  which  might  be  cured  by  amendment,  is  a 
waiver  of  it.     lb.  174- 

4.  Same. — In  this  case,  the  bond  executed  by  the  claimant  being  in 

form  and  substance  a  replevy  bond,  but  accepted  and  treated, 
without  objection,  as  a  regular  claim  bond;  and  a  trial  of  the 
right  of  property,  as  if  regularly  instituted,  having  been  con- 
ducted and  carried  on  for  eight  years,  during  which  there  was  a 
mistrial  of  the  cause ;  held,  that  the  defects  in  the  bond  were 
waived,  and  the  plaintiff  could  not  then  have  the  claim  suit  struck 
from  the  docket,  and  the  bond  returned  forfeited  as  an  ordinary 
replevy  bond.     lb.  174. 

5.  Declaration  of  person  in  possession  of  property  attached. — The  decla- 

ration of  the  defendant  in  attachment,  made  to  the  officer  at  the 
time  of  the  levy  of  the  writ  on  personal  property  in  his  posses- 
sion, to  the  effect  that  the  property  did  not  belong  to  him,  being 
explanatory  of  possession,  and  in  disparagement  of  his  own  title, 
is  competent  evidence  for  the  claimant,  on  a  trial  of  the  right  of 
property  under  the  statute.     Wright  v.  Smith,  514. 

6.  Replevy  bond;  admissibiliiy  as  evidence  against  claimant. — The  re- 

plevy bond  executed  by  the  defendant  in  attachment,  not  reciting 
or  asserting  any  right  or  interest  in  the  property  attached,  is  not 
admissible  evidence  against  the  claimant,  "as  a  circumstance  to 
show  title  in  the  defendant  in  attachment  at  the  time  of  the 
levy:"  as  to  the  claimant,  such  bond  is  res  inter  alios  acta.  lb. 
514. 

TROVER. 

1.  What  title  will  support  action.-^Trover  can  not  be  maintained  by  a 

party  who  had  no  legal  estate  or  interest  in  the  property  con- 
verted, but  only  a  lien  created  by  contract,  or  a  right  to  charge  it 
with  the  payment  of  a  debt.     Evington  v.  Smith  Brothers,  398.* 

2.  Abatement  and  revivor  of  action. — In  trover  against  two,  the  death 

of  one  of  them  operates  a  severance,  and  the  action  can  not  be  re- 
vived against  his  personal  representative ;  and  if  revived,  the 
order  of  revivor  may  be  set  aside  at  a  subsequent  term.  Gil- 
breath  v.  Jones,  129. 
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3.  Plea  of  former  recovery. — In  trover  for  the  conversion  of  chattels,  a 
plea  of  former  recovery  in  detinue,  not  alleging  that  the  question 
of  ownership  entered  into  the  issue  on  the  former  trial,  and  was 
then  decided,  and  not  negativing  the  idea  that  the  recovery  in 
that  case  was  because  of  a  failure  to  prove  the  defendant's  posses- 
sion, is  fatally  defective ;  and  if  a  deceased  defendant  in  the 
action  of  trover,  as  to  whom  the  action  has  abated,  was  the  de- 
fendant in  the  detinue  suit,  the  plea  is  fatally  defective,  because 
the  parties  are  not  the  same.     lb.  129. 

TRUSTS. 

1.  Married  woman's  capacity  to  act  as  trustee. — At  common  law,  a  mar- 

ried woman  was  not  incompetent  to  act  as  the  trustee  of  an 
express  trust,  and  might  exercise,  in  that  capacity,  all  the  powers 
she  could  exercise  if  sole  and  unmarried ;  and  this  principle  is 
strengthened  by  the  policy  of  modern  statutes,  known  as  "Mar- 
ried Women's  Laws."     Harden  v.  Daririn  &  Pulley,  55. 

2.  Implied,  or  resulting  trust,  as  against  wife. — A  married  woman  may, 

also,  in  equity  be  declared  a  trustee  in  invitum,  or  by  implication 
of  law,  even  in  favor  of  her  husband.     lb.  55. 

3.  Resulting  trust,  arising  from  payment  of  purchase-money. — When  one 

person  pays  the  purchase-money  of  land,  while  the  title  is  taken  in 
the  name  of  another,  a  court  of  equity  will,  on  clear  and  satisfactory 
evidence,  hold  the  latter  a  trustee  for  the  former ;  and  this  prin- 
ciple, which  is  favored  in  equity,  will  be  applied,  as  between  hus- 
band and  wife,  on  clear  proof  of  intention,  where  the  legal  title  is 
taken  in  the  name  of  the  wife,  and  the  purchase-money,  or  a  part 
thereof,  is  paid  by  the  husband  ;  although  the  presumption  arises 
in  such  case,  in  the  absence  of  proof  to  the  contrary,  that  it  was 
intended  as  an  advancement  to  the  wife,  or  a  provision  for  her. 
lb.  55i 

4.  Equitable  lien  on  lands,  for  purchnse-money  paid. — A  married  woman 

can  not  assert  an  equitable  lien  on  lands  purchased  by  her  hus- 
band, on  the  ground  that  her  funds  were  used  by  him  in  paying 
the  purchase-money,  when  the  proof  shows  that  the  payment  was 
in  fact  made  with  moneys  borrowed  by  him  on  his  individual 
credit,  which  he  intended  to  repay  from  his  wife's  funds  when 
received. — Crutcher  v.  Taylor,  217. 

5.  Purchase  of  land^  held  in  trust;  when  purchaser  tvill  be  protected  in 

payment  of  purchase-money. — A  purchaser  of  lands  held  in  trust 
for  a  married  woman  and  her  children  as  remainder-men;  who  is 
induced  by' her  representations  to  enter  into  the  contract  with  her 
trustee,  will  be  protected  in  the  payment  of  the  purchase-money 
as  stipulated,  before  notice  of  dissent  on  her  part;  but,  if  he  ex- 
ecutes his  notes  for  the  purchase-money,  payable  to  creditors  of 
the  husband,  and  she  files  a  bill  to  enforce  a  vendor's  lien  on  the 
land,  or  such  bill  is  filed  by  a  succeeding  trustee  wuth  her  ap- 
proval, the  purchase-money  can  not  be  appropriated,  against  her 
consent,  to  the  payment  of  such  notes.    Williams  v.  Baldridge,  338. 

USURY.     See  Contract,  0. 

VENDOR  AND  PURCHASER. 
l.«  Wlien  title  passes  under  contract  for  sale  of  goods. — Under  a  con- 
tract for  the  sale  of  goods,  if  anything  remains  to  be  done  by 
either  party  before  delivery,  as  to  determine  the  price,  quantity, 
or  identity  of  the  thing  sold,  the  cd^itract  is  merely  executory, 
and  the  title  does  not  pass  to  the  purchaser :  but,  under  a  contract 
for  the  sale  of  several  hundred  bales  of  cotton  at  a  stipulated 
price,  the  purchaser  reserving  the  right  to  inspect  and  re-weigh 
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it,  and  to  reject  such  bales  as  may  be  found  to  be  falsely  packed, 
the  title  passes  when  the  cotton  is  delivered,  the  warehouse  re- 
ceipts surrendered,  and  the  price  paid,  except  five  dollars  per 
bale  whi(!h,  by  the  terms  of  the  contract,  was  retained  by  the 
purchaser  as  security  on  account  of  the  bales  which  might  be 
found  to  be  falsely  packed.  Allen,  Bethune  &  Co.  v.  Maury  & 
Co.,  10. 

2.  Waiver  of  right  of  rescission. — When  a  written  contract  for  the  sale 

of  lands  reserves  to  the  vendor  the  right  to  rescind  the  contract, 
if  full  payment  of  the  purchase-money  is  not  made  by  a  certain 
day,  and  to  treat  partial  payments  as  rent  money,  he  waives  this 
right  by  continuing  to  receive  partial,  payments  after  that  day. 
Stewart  v.  Cross,  22. 

3.  Alteration  of   contract   after   partial   performance;    M8ury/.— When 

a  contract  for  the  sale  of  lands  has  been  taken  out  of  the  operation 
of  the  statute  of  frauds,  by  the  delivery  of  possession  and  part 
payment  of  the  purchase-money  (Code,  §  2121,  subd.  5),  a  sub- 
sequent agreement  increasing  the  price,  by  more  than  the' addition 
of  lawful  interest,  is  usurious,  and  can  not,  though  reduced  to 
writing,  affect  the  rights  of  the  parties  under  a  bill  for  specific 
performance.     Steivart  v.  Cross,  22. 

4.  Tender  of  balance  due  by  purchaser. — A  tender  of  the  balance  of 

purchase-money  due,  on  the  basis  of  the  contract  alleged  and 
proved,  is  not  essential  to  perfect  the  purchaser's  right  to  a  spe- 
cific performance,  when  it  is  shown  that  such  tender,  if  made, 
would  have  been  refused  by  the  vendor  as  full  payinent.  lb.  22. 
6.  Rescission  on  account  of  fraud  or  misrepresentation  ;  waiver. — When 
a  promissory  note  is  given  in  consideration  of  the  transfer  of  an 
account  against  a  third  person,  which  is  falsely  represented  to  be 
a  statutory  lien  on  his  house,  for  materials  furnished  and  used  in 
its  construction,  the  contract  is  not  void  on  account  of  the  fraud  or 
misrepresentation,  but  voidable  at  the  election  of  the  party  de- 
frauded, seasonably  expressed ;  and  if,  on  the  discovery  of  the 
fraud,  he  does  not  offer  to  restore  the  account,  but  retains  it,  and 
attempts  to  collect  it  by  suit,  he  can  iiot  set  up  the  fraud  to  defeat 
a  subsequent  action  on  tlie  note.  Davis,  Moody  &  Co.  v.  ' Betz  cfe 
Cullman,  206. 

6.  When  misrepresentation  is  fraud,  or  ground  of  rescission.— A.  mis- 

representation of  a  material  fact  or  thing  directly  relating  to  the 
subject-matter  of  a  contract,  upon  which  the  opposite  party  relies, 
and  has  a  right  to  rely,  inducing  him  to  enter  into  the  contract,  is, 
in  law,  a  fraud,  though  innocently  made,  and  gives  him  a  right  to 
rescind  the  contract ;  but  a  misrepresentation  of  a  matter  of  mere 
judgment,  or  the  expression  of  an  opinion  in  reference  to  a  matter 
equally  open  to  the  inquirj'^  of  both  parties,  is  not  a  fraud ;  and 
when  the  parties  are  dealing  at  arm's  length — when  no  relation  of 
trust  or  confidence  exists  between  them — when  one  has  not  full 
knowledge,  and  does  not  know  the  other  to  be  ignorant — a  mis- 
representation as  to  a  matter  of  law  is  not,  of  itself,  a  fraud,  and 
does  not  furnish  a  ground  of  avoiding  the  contract.     lb.  206. 

7.  False  representations   by  vendor;  relief  to  purchaser  against. — If  a 

false  representation  of  a  material  matter  of  fact,  not  patent  and 
open  to  the  buyer's  inspection,  be  made  by  a  party  proposing  to 
sell;  and  the  buyer,  induced  by  such  representation,  and  relying 
on  its  truth,  accepts  the  offer,  and  closes  the  trade,  without  know- 
ing the  falsity  of  the  representation,  and  is  thereby  deceived  to 
his  injury,  the  seller  shall  make  good  the  representation.  But, 
"if  the  representation  was  of  a  trifling  or  immaterial  thing  ;  or, 
•  if  the  purchaser  did  not  trust  to  it,  or  was  not  misled  by  it  ;  or,  if 

(44) 
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it  was  upon  a  matter  of  opinion,  or  as  to  a  fact  equally  open  to 
the  inquiries  of  both  parties,  and  in  regard  to  which  neither 
could  be  presumed  to  trust  the  other ;  in  these  and  the  like  cases, 
there  is  no  reason  for  a  court  of  equity  to  interfere  to  grant  relief 
on  the  ground  of  fraud."     Crown  v.  Varriger,  590. 

8.  Sale  of  article  by  manufacturer;  implied  warranty . — ^^Vhen  a  person 

manufactures  and  sells  an  article  or  commodity  for  a  special  pur- 
pose, he  must  be  held  to  stipulate  that  it  is  useful  and  adapted  for 
that  purpose  ;  and  if  it  is  in  fact  not  adapted  to  that  purpose,  but 
is  worthless,  the  purchaser  may  refuse  to  pay  for  it.  Pacific 
Guano  Co.  v.  Mullen,  58^. 

9.  Restoration,  as  condition  of  rescission. — Ordinarily,  when  the  pur- 

chaser claims  a  rescission  of  the  contract,  he  is  required  to  put 
the  seller  in  statu  quo;  but,  when  the  use  of  the  article  in  testmg 
its  qualities  destroys  it,  or  renders  it  impossible  to  restore  it  to  the 
seller,  the  case  is  taken  out  of  the  general  rule.    lb.  582. 

10.  Fraud  in   sale  of  goods. — The  validity  of  a  sale  of  goods  is  not 

affected  by  the  insolvency  of  the  seller,  nor  by  the  fact  that  credit 
was  given:  to  render  the  sale  fraudulent  on  the  part  of  the  pur- 
chaser, there  must  have  been  an  intent  on  the  part  of  the  seller  to 
hinder,  dela^,  or  defraud  his  creditors,  and  the  purchaser  must 
have  participated  in  that  intent.  Lienkauf&  Strauss  v.  Morris, 
406. 

11.  Who  is  bona  fide  purchaser  without  notice. — A  person  who  holds 

under  a  quit-claim  deed  only,  can  not  claim  protection  as  a  bona 
fide  purchaser  without  notice.     Derrick  v.  lirown,  162. 

12.  When  purchaser  in  possession,  without  title,  is  entitled  to  protection 

against  subsequent  mortgage. — A  purchaser,  in  possession  of  land, 
and  having  paid  the  purchase-money,  is  entitled  to'  protection 
against  a  mortgage  subsequently  executed  by  his  vendor,  oi  any 
one  claiming  under  such  mortgage.     Sawyers  v.  Baker,  292. 

13.  When  mortgagee  is  regarded  as  purchaser  entiued  to  protection. — -An 

innocent  mortgagee,  who  parts  with  value  in  pnesenti,  or  incurs 
an  obligation  to  do  so  infuturo,  stands  precisely  as  a  purchaser  of 
the  absolute  title,  and  is  entitled  to  equal  protection  against  secret 
trusts  of  which  he  had  no  notice.     Rogers  v.  Adams,  600. 

14.  As  to  the  specific  performance  of  contracts  in  equity,  see  Chancery, 

25-35. 

VERDICT.     See  Criminal  Law,  2 ;  Detinue,  3. 
WATER-COURSES. 

1.  Riparian  rights  on  navigable  river. — When  a  person  owns  lands  on 
a  navigable  river,  or  an  island  in  the  river,  his  ownership  extends 
to  the  margin  of  the  water  at  ordinary  stage,  and  eml)races  the 
land  between  high  and  low  water  mark.     Williams  v.  Glover,  189. 

WILLS.     See  Legacy  and  Devise. 

WITNESS. 

1.  Putting  witnesses  tmder  ride. — In  excluding  witnesses  from  the 
court-room  during  the  examination  of  others,  whether  on  request, 
or  ex  mero  motu,  the  court  exercises  a  sound  judicial  discretion, 
which  is  not  revisable  on  error  or  appeal ;  but  the  rule  should 
never  be  applied  to  the  exclusion  of  a  party  to  the  suit,  who  has  a 
constitutional  right  to  be  present  during  the  trial ;  nor  should  it 
be  applied  to  the  exclusion  of  an  agent,  when  it  is  made  to  appear 
to  the  satisfaction  of  the  court,  by  the  statement  of  counsel  in  open 
court,  or  otherwise,  that,  on  account  of  his  intimate  knowledge  of 


%   '' 


UC  SOUTHERN  REGIONAL  LIBRARY  FACILITY 


A     001  167  805     9 


